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Firm  Name. — The  firm  name  is  the  name  under  which  the  business 
of  piMsdus  who  ha\L'  entered  into  partnership  with  one  another  is  carried  on 
(see  Tartnership  Act,  1890,  s.  4  (1)).  A  partnership,  both  at  common  hiw 
and  under  the  Partnership  Act,  1890,  nuist  contain  at  least  two  partners, 
for  there  cannot  be  a  partnership  of  one  (Bell,  Vom.  ii.  514)  If,  tlierefore, 
a  single  person  trading  under  a  firm  name  is  sequestrated,  liis  private 
creditors  and  trade  creditors  rank  e(iually  on  his  estate. 

A  single  person,  however,  though  he  cannot  form  a  partnership,  may 
have  the  exclusive  right  to  the  use  of  the  name  under  which  he  trades  ;  just  in 
the  same  way  as  the  firm  may  have  the  exclusive  right  to  use  the  firm 
name  under  wliich  it  trades ;  for  this  protection  is  given  to  the  right  of 
using  that  has  l»een  acquired,  and  it  is  immaterial  whether  it  has  lieen 
acquired  by  a  firm  or  an  indi\idual  {Shujcr  Manufacturing  Co.,  1873,  11  M. 
2G7). 

Partners  may  carry  on  business  under  any  name  they  may  select, 
subject  only  to  this,  that  they  may  not  adopt  as  a  firm  name  a  name  to 
which  any  other  person  or  firm  has  an  exclusive  right  {Smith,  1888,  IG 
11.  30).  The  firm  name  may  be  either  a  name  or  names  of  an  individual 
partner  or  partners,  or  it  may  be  a  descriptive  name. 

In  the  former  case,  the  firm  can  sue,  or  be  sued,  in  its  social  name 
without  the  adilition  of  the  names  of  any  of  the  partners  {Forsi/(It,  13 
S.  42).  It  naturally  follows  that  it  is  competent  to  use  ililigence  against 
an  iii(h\  i(bial  partner  of  a  (irm  agahist  whom  a  decree  has  been  obtained 
{Thomson,  2  July  1812,  F.  C).  A  firm  also  may  use  diligence  in  its  own 
name  {Wihon,  14  S.  202). 

In  the  latter  case,  when  a  firm  lias  a  descrii»tive  name  such  as  the 
Culereugh  Cotton  Co.,  it  can  only  sue  and  be  sued  i>rovided  the  names  of 
three  partners,  if  there  be  so  manv,  be  added  to  the  descriptive  name 
(London  S/tippin;/  Co.,  3  I).  1045;  Anfcrniont/  Coal  Co.,  4  M.  1017).  Put  if 
a  decree  has  been  properly  obtainetl  against  a  firm,  whether  it  has  a 
descripti^'e  name  or  not,  any  partner  may  be  charged  under  it,  as  a  decree 
against  a  firm  is  a  decree  against  every  person  who  is  a  partner  of  it. 
This  was  always  the  rule  at  common  law,  and  is  now  also  statute  law  (see 
Partnership  Act,  1890,  s.  4  (2)).  This  is  the  rule,  however,  only  while  the 
firm  is  in  existence ;  for  when  it  is  sought  to  enforce  a  claim  against  a 
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dissolved  firm,  all  the  partners  who  are  witliin  the  jurisdiction  must  be 
called  as  defenders  (Muir,  1862,  24  D.  1189). 

In  Scotland,  a  firm  is  a  person  distinct  fidiii  tlio  ])artners  of  wlioni  it  is 
composed  (Partnership  Act,  1890,  s.  4  (2) ;  liell,  Com.  ii.  507),  and  can  for 
must  purposes  act  in  its  social  name.  It  of  course  acts  through  a  partner 
or  some  one  authorised  agent.  Each  partner,  in  i)articular,  has  an  implied 
mandate  to  act  for  the  firm,  and  bind  it,  so  long  as  he  acts  within  the  scope 
of  the  firm's  business.  A  partner  can  even,  in  certain  cases,  compel  the 
concurrence  of  a  fellow-partner.  Thus,  when  firms  with  descriptive  names 
sue,  a  partner  of  such  a  firm  can  compel  the  concurrence  of  a  fellow- 
partner,  if  his  name  is  necessary  to  make  the  instance  good  (Antermony 
Coal  Co.,  si(2)ra). 

j\Iany  consequences  peculiar  to  the  law  of  Scotland  fiow  from  the  rule 
of  law  tliat  a  firm  is  a  legal  persona.     Thus — 

(1)  Partners  can  stand  in  the  relation  of  debtor  or  creditor  to  the  firm 
of  which  they  are  partners.  A  firm  can,  for  instance,  be  sequestrated 
without  the  individual  partners  being  sequestrated ;  and,  similarly,  an 
indi^'idual  partner  can  be  sequestrated  without  the  firm  being  also 
sequestrated. 

(2)  In  relation  to  persons  dealing  with  the  firm,  it,  in  the  first  instance, 
is  the  debtor  or  creditor,  the  partners  being  considered  as  cautioners  for 
the  firm.  It  follows  that  an  action  for  a  debt  due  by  a  firm  cannot,  in 
the  first  instance,  be  directed  against  a  partner.  Tiie  firm  must  first  have 
failed  to  pay,  before  a  partner  can  be  sued. 

(o)  On  the  sequestration  of  a  firm  and  the  individual  partners,  the 
creditors  of  the  firm  rank,  in  the  first  place,  for  the  full  amount  of  their 
debts  on  the  partnership  estate ;  and  in  tlie  event  of  their  not  Ijeing  paid  in 
full,  they  also  rank  for  the  balance  on  the  estates  of  the  partners,  along 
with  the  creditors  of  such  partners. 

(4)  The  share  of  a  partner  can  be  attached  Ijy  his  creditors  by  using 
arrestments  in  the  hands  of  the  firm  as  a  separate  person. 

(5)  A  firm  can  own  property,  and  the  title  to  it  can  in  all  cases,  except  in 
the  case  of  feudal  property,  be  taken  in  the  firm  name.  Thus,  a  lease  can 
be  taken  in  the  firm  name,  but  property  held  in  fee  cannot.  In  such  a 
case  it  must  be  held  l)y  certain  individuals,  such  as  the  partners,  as  trustees 
for  the  firm  {Dennidoun,  M'Nair,  &  Co.,  M.  App.  Tack,  No.  15 ;  Morrison, 
1818,  Hume,  720). 

(6)  A  firm  can  sue  and  be  sued  and  use  diligence,  or  diligence  can  be 
used  against  it,  in  the  manner  aljove  described. 

(7)  One  firm  can  sue  another  firm  even  although  there  may  be  one  or 
more  parties  who  are  partners  of  both  firms  (Bell,  Com.  ii.  507).  See 
Partnership. 


First  Offenders. — By  the  Probation  of  First  Offenders  Act,  1887 
(50  &  51  Vict.  c.  25),  it  is  enacted  that  where  any  person  is  convicted  of 
larceny  or  false  pretences  or  of  an  offence  punishable  with  not  more  than 
two  years'  imprisonment,  and  where  no  previous  convicticm  is  proved 
against  him,  and  if,  regard  being  given  to  the  offender's  youth,  character,  and 
antecedents,  to  the  trivial  nature  of  the  offence,  and  to  any  extenuating 
circumstances,  it  seem  expedient  to  the  Court  that  the  offender  be  released 
on  probation  of  good  conduct,  the  Court  may,  instead  of  sentencing  liim  at 
once  to  any  punishment,  direct  that  he  be  released  on  his  entering  into  a 
recognisance,  with  or  without  securities,  during  such  period  as  the  Court 
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may  direct,  to  ai)]K';ir  and  receivfi  jiid^Miieiit  when  called  upon,  and  in  the 
meantime  to  keep  the  peace  and  he  of  good  hehaviour  (h.  1).  rower  is 
^iven  hy  (2)  sec.  1  of  the  Act  to  the  Court  to  direct  the  oflender  to  ]tay  the 
costs  of  the  ])rosecution  or  some  jtortion  tliereof,  within  such  jteriod  or  in 
such  instalments  as  to  the  Court  may  seem  ])roper.  If  a  (.'ourt  having 
power  to  deal  with  the  oHendcr  in  respect  of  his  original  otience,  or  any 
Court  of  sunnuarv  jurisdiction,  is  satisfied  on  information  on  oath  that  the 
olfender  has  failed  to  ohserve  any  of  the  conditions  of  his  recognisance,  it 
may  issue  a  warrant  for  his  ap])reheiision  (s.  2).  AVhcre  an  oHV-nder  is 
apprehended  on  such  a  warrant  he  shall,  if  not  hrought  forthwith  hefore 
the  Court  having  power  to  sentence  him,  he  hrought  hefore  a  Court  of 
summary  jurisdiction,  l)y  which  he  may  either  he  remanded  till  the  time 
named  in  his  recognisance  at  which  he  was  to  come  up  for  judgment,  or 
until  the  sitting  of  a  Court  having  power  to  deal  with  his  original  offence, 
or  he  may  he  admitted  to  hail  with  a  surety  ((2)  s.  2). 

If  the  offentler  he  so  remanded  he  may  he  connnitted  to  a  prison  either 
for  the  county  or  place  in  or  for  whicli  the  Court  remanding  him  acts,  or  for 
the  county  or  place  where  he  is  hound  to  appear  for  judgment,  and  the 
warrant  of  remand  shall  order  that  he  be  hrought  before  the  Court  hefore 
which  he  was  bound  to  appear  for  judgment,  or  to  answer  to  his  conduct 
since  his  release  (s.  2  (.'-5)). 

The  Court,  before  directing  ihe  release  of  an  oflender  under  this  Act, 
shall  l)e  satisfied  that  the  oflender  or  his  surety  have  a  fixed  al)ode  or 
occupation  cither  in  the  county  or  place  where  the  Court  acts  or  in  which 
the  oflender  is  likely  to  li\'e  during  the  period  named  for  the  oltservance  of 
the  conditions. 

The  term  Court  is  detined  by  the  Act  as  including  a  Court  of  summary 
jurisdiction. 


Fishings. 

I.  Sea  Fisheries. 

The  right  of  white-fishing  in  the  marc  proxi/iiiim,  or  territorial  waters,  of 
Scotland,  i.e.  within  the  ihree-mile  limit,  is  perfectly  free  to  any  subject  of 
the  realm,  and  may  be  exercised  in  any  way  not  prohibited  by  Statute. 
The  right  carries  with  it  the  right  to  the  use  of  the  shore  for  the  purpose  of 
white-fishing  (Ld.  Chan.  Cairns  in  M'Bouall,  1875, 2  K.  H.  L.  49  ;  Act  1705,  c. 
2;  Act  175G,  29  Geo.  ir.  c.  2;^  ss.  1,  17).  Outside  the  three-mile  Hmit,  in 
the  open  sea,  the  right  of  fishing  for  every  kind  of  fish  is  common  to  all 
nations,  and  is  controlled  either  by  custom  or  international  convention  (see 
Sea  Fisheries  Convention  with  France,  embodied  in  Sea  Fisheries  Act,  18G.S 
(:-.!  &  32  Vict.  c.  45),  and  International  Convention  Act,  1883  (40  &  47 
Vict.  c.  22);  Selden,  Marc  Clansion,  15.  i.  ;  Hale,  Uc  Jure  Maris,  c.  4). 

Fishermen  are  entitled  to  make  use  of  waste  and  uncultivated  lands  for 
the  space  of  100  yards  inland  from  high-water  mark  for  certain  purposes  of 
their  occupation  (1770,  11  Geo.  ill.  c.  31,  s.  11 ;  Cameron,  1848.  10  D.  440  : 
Jfo//le,  1858,  21  D.  90;  Seo/f,  1887,  15  E.  27).  The  right  of  white-fishing 
includes  the  right  to  take  limpets  and  other  small  shell-fish,  hut  excludes 
the  right  to  take  oysters,  mussels,  and  salmon,  which  are  all  vested 
patrimoniallv  in  the  Crown  (ITaU,  1852,  14  1).  324;  !).•<.  Sutherlami,  1808, 
6  M.  199;  1).  AnniJl,  1859,  22  D.  201;  Limhaij,  1808,  7  ^I.  2:'.9 ;  Mays, 
of  St.  A)ulreir.%  1809,  7  M.  1105  ;  Gammell,  1859,  3  Macq.  419;  Aivferson, 
i8G7,  0  M.  117).     Sea  fisheries,  and  more  especially  herring  fisheries,  are 
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rcgiilatoa  by  special  Statutes.     The  Sea  Fisheries  Act,  18G8  (?,1  &  :l2_Yict.  c. 
4o),   embodied  a   fishery   convention    with    Fiunce,  wliidi    recognised    an 
exchisive  right  of  fishing  within  the  three-mile  limit  to  eacli  conntry,  and 
provided  for  the  admission  of    the  lishing-lxiats  of  each    conntry  for   the 
purpose  of  selling  tish  at  certain  specified  ports,  under  regulations  mutually 
agreed  upon.     In  addition,  the  Act  provided  for  the  numbering,  registering, 
and  lighting  of  fishing-boats.     The  Fishery  Board  (Scotland)  Act,  1882  (45 
&  46  Vict.  c.  78),  established  tlie  first  Fislierv  Board  for  Scotland  (see  infra, 
Fixhrni   JJoanJ).       The    Sea    Fisheries   Act,^  188;'.  (40  &  47  Vict.  c.   22), 
embodied   an   international   convention  between  Great  Britain,  Germany, 
Belgium,  Denmark,  France,  and  the  Netherlands.     It  amended,  and  in  part 
repealed  (s.  30),  the  Act  of  18G8,  and  provided  inter  alia  for  the  maintenance 
of  order  among  fishing-boats  and  their  crews,  and  for  the  prohibition  of 
engines  for  the  destruction  of  fishing-gear  (Covihc,   188G,  13  II.  J.  C.  67 : 
Irdic,  1880,  14  E.  288).     The  Sea  Fisheries  (Scotland)  Amendment  Act, 
1885  (48  &  49  Vict.  c.  70),  amended  the  Act  of  1883,  and  gave  wide  powers 
to  the  Fishery  Board  to  make  bye-laws  restricting  or  prohibiting  "  in  any 
part  of  the  sea  adjoining  Scotland,  and  within  the  exclusive  fishery  limits 
of  the  British  Islands,"  any  method  of  fishing  which  the  Board  is  satisfied 
is  injm-ious.     The  bye-law  must  be  approved  by  the  Secretary  for  Scotland, 
and  the  penalty  prescriljed  is  a  fine  not  exceeding  £100,  or  sixty  days' 
imprisonment  (s.  4).     The  Sea  Fishing-Boat  (Scotland)  Act,  1886  (49  &  50 
Vict.  c.  53),  deals  with  joint  owncrsliip,  purchase,  sale,  and  mortgaging  of 
fishing-boats. 

Traivling— The  Herring  Fishery  (Scotland)  Act,  1889  (52  &  53  Vict.  c. 
23),  prohibits,  s.  0,  "  beam-trawling  or  otter  trawling  within  three  miles  of 
low-water  mark  of  any  part  of   the  coast  of  Scotland,"  and  "within  the 
waters  specified  in  the  Schedule  hereto  annexed,  save  only  between  such 
points  on  the  coast  or  within  such  other  defined  areas  as  may  from  time  to 
time  be  permitted  by  bye-laws   of   the  Fishery  Board  for  Scotland,  and 
sul)ject  to  any  conditions  or  regulations  made  by  those  bye-laws.     Provided 
that  this  section  shall  not  apply  to  the   Solway  Firth  and  the  Pentland 
Firth ;    and  provided   also  that  nothing  herein  contained  shall  affect  the 
powers  of  the  Fishery  Board  under  sec.  4  of  the  Sea  Fisheries  (Scotland) 
Amendment  Act,  1885  "  (48  &  49  Vict.  c.  70).     The  penalty  for  an  offence 
under  this  section  is  provided  by  sec.  3  of  the  amending  Act  of  1800  (53 
Vict.  c.  10) :  "  Any  i)erson  who  uses  any  method  of  fishing  in  contravention 
of  the  sixth  section  of  the  Herring  Fishery  (Scotland)  Act,  1889,  or  of  any 
bye-law  of  the  Fishery  I]oard  duly  confirmed,  shall  l)e  liable,  on  com'iction 
under  tlic  Summary  Jurisdiction  (Scotland)  Acts,  to  a  fine  not  exceeding 
£100,  and,  failing  inuuediate  payment  of  tlie  fine,  to  imprisonment  for  a 
period  not  exceeding  sixty  days,  without  prejudice  to  diligence  by  poinding 
or  arrestment  if  no  imprisonment  has  followed  on  the  conviction  ;  and  every 
net  set,  or  attempted  to  be  set,  in  contravention  of  this  section  shall  be 
forfeited,  and  may  be  seized  and  destroyed  or  otherwise  disposed  of  l)y  any 
superintendent   of   the  herring   lishery  or   (jther  officer  employed  in    the 
execution  of  the  Herring  Fishery  (Scotland)  Acts."     Sec.  7  of  the  Act  1889 
provides  that  the  Fishery  Board  may,  by  bye-law,  direct  that  beam-trawling 
and  otter  trawling  shall  not  he  used  within  a  line  drawn   from  I)uncansl)y 
Head  in  Caithness  to  llattray  Point  in  Aberdeenshire  in  any  area  or  areas 
to  be  defined  in  such  bye-law,  and  may  from  time  to  time  make,  alter,  or 
revoke  bye-laws  for  the  purpose  of  this  section  ;  but  no  such  bye-law  shall 
be  of  any  validity  until  confirmed  l)y  the  Secretary  for  Scotland.     A  bye-law 
closing  the  Moray  Firth  has  been  enacted  (Wilson,  1890,  23  R.  J.  C.  50, 
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oviiiiiiliii;,'  Green,  180G,  2:5  11.  J.  0.  50).  Tlic  penalty  for  an  oUcuoc  iiiider 
this  suction  i.s  now  iirovldcd  by  soc.  10  (4)  of  the  Sea  FiHlierios  llL'^^ulaliun 
(Scotland)  Act,  1895  (58  \'  50  Vict.  c.  42),  wliidi  is  (jiKtlcd  below.  That 
Act  also  (riven  the  Fishery  lioard  ])ower.s  for  tlie  ])rohibition  of  seine- 
trawling  in  any  area  or  areas  witliiii  the  hniits  .specified  in  sec.  G  of  tlie  Act  of 
1 880  ({pioted  supra),  or  i  1 1  the  Scliednle  annexed  to  that  Act.  The  penalty  for 
a  breach  of  any  Ijye-law  made  under  this  section  is  a  fine  not  exceedinii  £5 
for  the  fiist  ohcnce,  and  not  exceedin<^  £20  h)V  the  second  or  an}' subsequent 
oCfence, together  with  seizure  and  destruction  (jf  the  net;  but  if  there  is  no 
conviction,  any  net  seized  is  to  I>e  returned,  and  compensation  made  for 
any  loss  or  damage  occasioned  to  the  net  by  such  seizure.  Sec.  10  gives 
l)ower  to  pro]iil)it  trawling  witliin  the  tliirteen-milc  limit,  subject  to  certain 
imi)ortant  reservations  :  "  (1)  The  I'^isliery  iJoard  may,  Ijy  l)ye-law  or  bye-laws, 
direct  that  the  methods  of  fishing  known  as  beam-trawling  and  otter 
trawling  shall  not  Ix'  used  in  any  area  or  areas  under  the  jurisdiction  of 
Hei-  Majesty  within  thirteen  miles  of  the  Scottisli  coast,  to  be  defined  in 
such  bye-law,  and  may  from  time  to  time  make,  alter,  and  revoke  l)ye-laws 
for  the  pur})0ses  of  this  section.  Provided  that  tlie  powers  conferred  in 
this  section  shall  not  be  exercised  in  respect  to  any  areas  under  Her 
Majesty's  jurisdiction  lying  opposite  to  any  part  of  the  coasts  of  England, 
Ireland,  or  the  Isle  of  Man,  within  thirteen  miles  thereof.  (2)  No  bye-law 
under  this  section  shall  be  confirmed  by  the  Secretary  for  Scotland  until  he 
shall  have  directed  a  local  iiKpiiry  to  be  held  in  the  district  ad  joining  the  part  of 
the  sea  to  be  included  in  the  bye-law  ;  at  which  incpiiry  all  persons  interested 
shall  be  heard,  whether  resident  in  the  district  or  not:  and  notice  of  such 
incpiiry  shall  be  sent  to  all  committees  of  sea  fishery  districts  in  the  United 
Kingdom.  (3)  Provided  that  no  area  of  sea  within  the  said  limit  of  thirteen 
miles  shall  be  deemed  to  bo  under  the  jurisdiction  of  Her  Majesty  for  the  pur- 
poses of  this  section  unless  the  powers  conferred  thereby  shall  have  been 
accepted  as  binding  upon  their  own  sul>jo('ts  with  respect  to  such  area  by  all 
the  States'  signatories  of  the  North  Sea  Fishing  Convention,  1882.  (4)  Any 
person  who  uses  any  such  method  of  fishing  in  contravention  of  any  such 
bye-law  shall  be  liable  on  conviction,  under  the  Summary  Jurisdiction 
(Scotland)  Acts,  to  a  line  not  exceeding  £100,  and,  failing  immediate  ])ay- 
nient  of  the  fine,  to  impiisonment  for  a  period  not  exceeding  sixty  days, 
without  prejudice  to  diligence  by  poinding  or  arrestment  if  no  imprisonment 
has  followeil  upon  the  (■on\iction;  and  every  net  set,  or  attempted  to  be  set, 
in  contravention  of  aiiv  such  bve-law  may  be  seized  and  destroyed  or 
otlierwisc  disposed  of  by  any  superintendent  of  the  herring  fishery  or  other 
ollicers  employed  in  the  execution  of  the  Herring  Fisliery  (Scotland)  Acts. 
Provided  always  that,  if  no  conviction  shall  follow,  any  net  so  seized  shall 
be  forthwith  returned,  and  due  compensation  made  for  any  loss  or  damage 
occasioned  thereto  by  such  seizure.  (5)  Subsec.  2  of  sec.  7  of  the  Herring 
Fishery  (Scotland)  Act,  1889,  is  hereby  repealed,  and  the  i>rovisions 
of  the  foregoing  subsection  shall  be  and  are  hereby  sid»stituted  therefor 
(IFilson,  s}cj)r(().  (G)  I'^ailing  payment  by  a  certain  date  nanietl  in  the 
conviction  of  the  line  imposed  u]m»u  the  person  ov  ]»ersons  convicted,  decree 
therefor  may  be  proiiounceil  against  tlu'  owner  or  owners  of  tlie  ollending 
vessel  or  boat;  and  upon  such  <lecree  being  pronounced,  the  person  or 
persons  convicted  shall  be  relieved  therefrom,  and  from  all  penalties 
attaching  thereto." 

Prosecutions  under  these  Ads  arc  conducted  under  the  Summary 
Jurisdiction  Acts,  18G4  and  1881,  and  the  Criminal  Prttcedure  Act,  1887 
(yicholson,  1885,  12  II.  J.  C.  4G).     OHenders  arc  within  the  jurisdiction  of 
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the  Slierin's  uf  Llic  cuuuL}'  or  counties  adjaeeiit  U)  wiiciL'.  the  oll'eiiee  is 
committed,  aiid  the  Sherilfs  jurisdiction  extends  to  a  distance  of  ten  miles 
from  the  coast  (48  Geo.  in.  c.  110,  s.  GO).  The  instance  of  a  procurator- 
iiscal  of  a  Sheriff  Court  is  a  good  instance  (Alcholson,  supra). 

An  action  has  lately  been  brouglit  by  the  master  of  a  German 
trawler  to  interdict  the  Lord  Advocate  and  others  from  preventing  him 
from  landing  in  Scotlantl  fisli  caught  by  l)eam-tra\vling  in  any  part  of  the 
]Moray  Firth  bc^•ond  territorial  waters  {Poll  v.  Lord  Advocate.  Not  yet 
decided,  1897). 

Hcrrimj-Fuli'uuj. — All  barrels  or  half-barrels  in  which  herrings  are 
packed  nnist  contain  thirty-two  and  sixteen  gallons  English  wine  measure 
(55  Geo.  III.  c.  94,  ss.  12,  40;  Loivdon,  1884,  11  E.  J.  C.  57;  Brcmner,  1890, 
17  R.  J.  C.  31).  Ilegulations  have  been  made  l)y  the  Fishery  Board,  under 
]50wers  conferred  by  various  Acts,  and  especially  by  48  &  49  Vict.  c.  70,  s. 
9,  regarding  the  materials  to  be  used  in  the  construction  of  barrels,  their 
hooping,  and?  the  markings  on  the  barrels.  Fir  wood  may  now  be  used  in 
making  barrels  (37  &  38  Vict.  c.  25).  Sec.  4  of  52  &  53  Vict.  c.  23  pro- 
vides that  "any  person  Ijuying,  selling,  delivering,  or  receiving  fresh  herrings 
in  the  Scotch  Herring  Fisliery  shall  be  entitled  to  use  for  the  purpose 
thereof  the  measure  known  as  the  cran,  or  a  quarter-cran  measure,  being  a 
measure  of  such  capacity  that  four  times  its  contents  when  filled  with 
herrhigs  sliall  be  equal  to  one  cran :  and  such  measure  shall  l)e  made  of 
wood,  or  of  such  other  material  as  the  Fishery  Board  for  Scotland  shall 
direct,  and  shall  be  made  and  branded  or  otherwise  marked  in  accordance 
with  any  regulations  for  the  time  being  in  force  of  the  Fishery  Board  for 
Scotland,  which  regulations  the  Board  are  hereby  authorised  to  make,  and 
from  time  to  time  alter  and  revoke  as  they  see  fit.  These  measures,  made, 
branded,  or  otherwise  marked  in  all  respects  in  conformity  with  the  regula- 
tions for  the  time  being  in  force  of  the  said  Board,  shall  be  the  only  legal 
measures  for  use  in  buying,  selling,  delivering,  or  receiving  fresh  herrings 
in  the  Scotch  Herring  Fishery ;  and  any  person  using  any  box,  basket,  or 
other  measure  not  so  made,  branded,  or  otlierwise  marked  shall  be  liable,  on 
conviction  under  the  Summary  Jurisdiction  (Scotland)  Acts,  to  a  fine  not 
exceeding  £5  for  the  first  offence,  and  not  exceeding  £20  for  the  second 
or  any  subsec^uent  offence ;  and  also  to  the  forfeiture  of  the  measure  or 
measures,  which  may  be  seized  and  destroyed  or  otherwise  disposed  of  l)y 
any  superintendent  of  the  herring-fisliing,  or  other  olHcers  employed  in  the 
execution  of  the  Herring  Fishery  (Scotland)  Acts.  Provided  always  that 
nothing  in  this  Act  contained  shall  prevent  the  sale  of  herrings  by  weight, 
or  numl)er,  or  in  bulk." 

r>randing  is  carried  out  by  the  ollicers  of  the  Fishery  Board,  who,  under 
the  Ijoard's  regulations,  affix  to  each  l)arrel  the  brand  denoting  the  class  of 
lierrings  it  contains.  Tlie  penalty  for  fraudulent  branding  is  a  Ihie  not 
exceeding  £50,  or  not  more  than  six  months'  imiirisornnent  (48  Geo.  in.  c. 
110,  s.  50  ;  14  &  15  Vict.  c.  20,  s.  3).  The  officers  of  the  Board  are  not 
lialjle  for  acts  done  in  the  course  of  their  duties,  unless  done  maliciously 
(48  Geo.  in.  c.  1 10,  s.  59). 

Sec.  5  of  tiie  Act  1889  (52  &  53  Vict.  c.  23)  provides  that  "it  shall 
not  be  lawful  to  set  or  shoot  any  herring-net  on  any  day  lietween  sunrise 
and  one  hour  before  sunset  on  any  day  between  the  first  day  of  June  and 
the  first  day  of  October,  nor  between  sunrise  on  Saturday  morning  and  one 
hour  before  sunset  on  Monday  evening,  on  tlie  West  Coasts  of  Scotland 
between  the  points  of  Ardnamurchan  on  tlie  nortli  and  the  Mull  of 
Galloway  on  the  south,"  under  a  penalty  not  exceeding  £5  for  the  first  offence, 
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and  £20  for  the  second  or  any  subsequent  ofience,  together  with  forfeiture 
(jf  tlie  nets  employed. 

1'he  meshes  of  any  net  employed  for  the  caittiire  of  lierrings  shall 
measure  not  less  than  one  inch  from  knot  to  knot;  tiie  use  of  a  double 
bott(»m  or  [)ouch,  and  the  placing  of  one  net  behind  the  other  so  as  to 
diminish  the  size  of  mesh,  are  prohibited  (48  Geo.  iir.  c.  110,  s.  12);  but 
these  restrictions  are  only  enforced  within  the  three-mile  limit. 

Wludc-Fitililnij. — A\'hales  of  large  size  captured  within  territorial  waters 
are  royal  fish,  and  l>elong  to  the  sovereign  (Hale,  Lc  Jure  Maris,  p.  43 ; 
Stair,  ii.  1.  ;"»  ami  3.'];  Ersk.  ii.  1.  10).  Whales  of  smaller  size,  captured 
witliiii  territorial  waters,  belong  to  the  captor;  and  the  view  that,  in  the 
Shetland  Isles,  tlie  ])roprietor  of  the  shore  on  which  they  had  l)een  run 
aground  had  a  share  in  them,  has  been  negatived  {JJrucc,  1800,  17  Ii.  1000). 
Outside  territorial  waters,  all  whales  belong  to  the  captor.  'J'here  are 
certain  special  rules  determining  the  rights  of  i)roi)erty  in  cai)tured  whales. 
The  ca])ture  must  l)ecomi)lete  or  the  fisli  mortally  wounded  (Stair,  ii.  1.  oo). 
The  rule  of  "  fast  and  loose  "  provides  that  the  person  who  lirst  harpoons  a 
fish,  provided  that  he  retains  his  hold,  is  proprietor  of  the  fish  (Bell,  Frin. 
s.  1289;  Aberdeen  Arctic  Co.,  1809,  4  Macq.  355;  Jennings,  1808,  1  Taun. 
241  ;  Littkdaik,  1788,  id.  243;  Addison,  1794,3  Pat.  App.  334;  Hutchison, 
1830,  5  Murray,  1G2 ;  Hogarth,  1827,  1  Moo.  &  M.  58;  Skinner,  1827, 
id.  59). 

Oyster  ami  Mussel  Fishing. — The  riglit  to  take  oysters  and  mussels  is, 
like  salmon-fishing,  inter  regalia,  and  belongs  as  a  patrimonial  right  to  the 
Crown  (Duchess  of  Sutherland,  1868,  G  ]\I.  199).  The  right  extends  over 
the  coasts,  l>a_ys,  and  public  rivers  of  Scotland,  but  is  bounded  by  the  three- 
mile  limit.  The  right  does  not  extend  to  oysters  or  mussels  detached  from 
the  scalps  or  beds  and  scattered  over  the  coast.  It  does  not  seem  to  extend 
to  scalps  or  beds  in  private  rivers,  probably  because  the  cdveus  of  such 
rivers  belongs  to  the  adjacent  proprietor  {Grant,  17G4,  Mor.  12801).  The 
right  may  be  made  the  suljject  of  an  express  grant  by  the  Crown  (Bell, 
Frin.  s.  646  ;  Ramsay,  1776,  5  Bro.  Supp.  445 ;  Grant,  supra  ;  D.  Fortland, 
1832,  11  S.  14;  Maitland,  1860,  23  1).  21G  ;  Erskine,  1819,  Plume,  558; 
Aiincw,  1822,  2  S.  42  :  Mags,  of  St.  Ami  reus,  1869,  7  M.  1105;  Limlsay, 
18G8,  7  M.  239  ;  D.  Buceleueh,  1843,  5  D.  846 ;  D.  Argyll,  1859,  22  D.  201). 
The  right  may  also  be  established  by  prescri})tion  on  a  barony  title  cum 
inscationih us  {Duchess  of  Sutherland,  supra  \  Lindsay,  supra),  or  on  a  non- 
liarony  title  cu.m  jnscationihus  {ErsJcine,  supra);  but  probably  not  on  a 
barony  title  without  a  clause  of  fishings  (liaukine,  Latiduwrnrsliip,  p.  238; 
Ramsay,  supra ;  Agnew,  supra  ;  but  see  Ld.  Barcaple,  p.  240,  in  Lindsay, 
supra).  A  grant  to  magistrates,  burgesses,  citizens,  inhabitants,  and  com- 
numity  of  a  royal  l)urgh  forms  part  of  the  common  good,  but  the  fishermen 
of  the  burgh  have  the  right  to  an  adequate  supply  of  bait  at  reasonalde 
rates  {Mags,  of  St.  Andrews,  su2)ra;  Chisholm,  1872,  2  Coup.  49).  The 
grantee  must  not,  in  the  exercise  of  his  right,  interfere  with  the  primary 
uses  of  the  shore,  such  as  navigation  and  passage,  nor  does  the  grant  exclude 
the  public  right  to  fish  for  white  iloating  fish  in  the  same  ]»lace  (3  iS:  4  Vict, 
c.  74,  s.  .")) ;  provided  that  in  private  fisheries  established  under  20  &  30 
Vict.  c.  85,  or  under  the  Sea  Fisheries  Act,  1868,  the  pubhc  right  is  carried 
on  by  methods  which  do  not  injure  the  beds.  Any  person  who  wilfully 
and  knowinglv  takes  oysters  or  mussels  from  scalps  which  do  not  l)elong 
to  iiim,  is  guilty  of  theft  (3  &  4  Vict.  c.  74:  10  &  11  Vict.  c.  92  ;  Chisholm, 
supra:  Garrett",  1866,  5  Irv.  259).  Oyster  and  mussel  beds  are  also 
protected  by  31  &  32  A'ict.  c.  45,  s.  ooi^  which  prohibits  the  use  of  any 
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implement  except  a  line  or  net  for  catehini;-  lluaLiiig  lish,  ami  it  must  l»e 
so  used  as  not  to  disturb  or  injure  the  beds.  Dredging,  except  under  a 
lawful  authority  for  improving  the  navigation,  depositing  of  any  ballast, 
rulibish,  or  any  other  substance  on  the  beds,  placing  any  a]i|)aratus  or  thing 
prejudicial  on  the  beds,  except  for  a  lawful  purpose  of  navigation  or  anchorage, 
and  disturbing  or  injuring  the  beds  in  any  way,  except  as  aforesaid,  are  all 
prohibited.  The  beds  must  be  marked  out  and  known  as  such,  to  uljtain 
the  protection  of  the  Act. 

Under  the  Sea  Fisheries  Eegulation  (Scotland)  Act,  1895  (58  &   59 
Yict.  c.  42),  extended  powers  are  given  to  the  Fishery  Board  to  regulate 
oyster  and  mussel  fishing.     Sec.  8  (1)  provides  that   the   fishery   district 
committees  to  be  established  under  that  Act  (see  infra,  Fishery  Board) 
may,  subject  to   the  regulations  of  the  Fishery  Board,  impose  penalties 
and  make  l)ye-laws  to  be  observed  within  their  district  for  (l)  "constituting 
within  their  district  any  district  of  oyster  cultivation  for  the  purposes  of 
sec.  4  of  the  Fisheries  (Oyster,  Crab,  and  Lobster)  Act,  1877  (40  &  41  Vict. 
c.  42);  id)  for  repealing  or  amending  any  order  made  under  sec.  10  of  the 
Fisheries    (Oyster,  Crab,  and  Lobster)  Act,  1877;  {e)  for  the  regulation, 
protection,  and  development  of  fisheries  for  all  or  any  specified  kinds  of 
shell-fish ;  and  any  such  bye-laws  shall  provide,  amongst  other  things,  for 
(1)  the  fixing  of  the  sizes  and  conditions  at  which  shell-fish  may  not  be 
removed  from  a  fishery,  and  the  mode  of  determining  such  sizes ;  (2)  the 
obhgation   to  re-deposit  in  specified  localities  any  shell-fish  the  removal 
or  possession  of  which  is  prohibited  by,  or  in  pursuance  of,  any  Act  of 
Parliament;    (3)   the   protection    of    shell-fish    laid    down    for   breeding 
purposes;  (4)  the  protection  of  culch  and  other  material  laid  down  for 
the  reception  of  spat,  that  is  to  say,  of  the  spawn  or  young  of  any  kinds 
of  shell-fish ;   and  (5)   the   obligation    to   re-deposit   such  culch  or  other 
material  in  specified  localities.    (2)  A  fishery  district  committee  shall  further 
have  power  to  stock  or  re-stock  any  public  fishery  for  shell-fish."     Sees.  11 
to  17  deal  with  mussel  fisheries.     The  Fishery  Board  is  to  draw  up  a  list 
of  mussel  or  clam  fisheries  or  beds  or  scalps,  specifying  their  situation 
and  limits,  and  the  names  of  the  owners  or  reputed  owners  (s.  11).     The 
Board  may  lease  or  purchase  any  mussel  or  clam  fisheries    or  beds  or 
scalps;   and  in  the  event  of  purchase  otherwise  than  by  agreement,  the 
provisions   of   the   Lands    Clauses  Act  are  to  apply  (s.  12).      A  fishery 
district  committee  may,  subject  to  the  regulations  of  tlie  Board,  impose 
penalties  and  make  bye-laws  for  the  establishment  and  maintenance  or 
improvement  of  scalps  in  certain   specified   ways,  including   the   letting 
on   lease  of  any  scalp,  etc.,  by  the  Fishery  Board  (s.  13).      The  Fishery 
Board  or  their  tenants,  where  they  have  acquired  a  title  under  tlie  Act 
to  scalps,  etc.,  shall,  subject  to  the  rights  of  the  Crown  and  its  grantees, 
have  the  exclusive  riglit  of  depositing,  propagating,  dredging,  and  taking 
mussels  and  clams  within   the  limits  of    each    fisiicry  district,  "and    in 
the  exercise  of    tliat   right  may,  within  the  limits  of    the  district,  make 
and  maintain  mussel  or  clam  fisheries  and  beds  or  scalps,  and  collect  and 
remove  the  same  from  place  to  place,  and  deposit  the  same  as  and  when 
they   think   fit,  and    do   all    other    things   which   they   think   proper  for 
obtaining,  storing,  and  disposing  of  the  produce  of  tlieir  fishery  :     Provided 
always  that,  when  the  Fisliery  Board  or  their  sub-lessees  or  tenants  hold 
any  mussel  or  clam  fishery  or  bed  or  scalp  on  lease,  they  shall  in  no  case 
exceed  the  powers  conferred  upon  tliem  in  their  respective  leases"  (s.  14). 
The  Board  or  their  sulj-lessees  or  tenants  may  impose  tolls  and  royalties, 
subject  to  the  rights  of  tlie  Crown  and  its  grantees,  u])on  jjcrsons  dredging 
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iiiid  Uikiii;^'  mussels  or  cLiiiis,  to  be  aitplicd  for  llic  iMiictit  of  the  tislicry 
only  (s.  15).  Tlic  lioard  may  also  boridw  from  llic  rul»lic  Works  Loan 
(,'ommissioners,  ii])ou  the  security  of  the  t(dls  and  royalties,  with  the 
consent  of  the  Secretary  for  Scotland,  for  tlie  purchase,  lease,  maintenance, 
or  regulation  of  any  mussel  or  clam  lisheries  or  beds  or  scjilps,  or  for  the 
cultivation  of  mussels  or  clams  generally  (s.  16).  Sec.  17  prohibits,  under 
a  penalty  not  exceeding  £20  anil  liability  to  make  good  all  damage,  any 
])erson  within  the  limits  of  a  iishciy  district,  other  than  the  Crown  and 
its  grantees,  and  the  Fishery  Board  or  their  sub-lessees  or  tenants,  from 
lishing  on  or  near  a  seal}),  etc.,  with  anything  but.  hook  and  line,  or  a  net 
solely  for  catching  floating  fish;  for  dredging,  except  under  a  lawful 
authority,  for  improving  navigation  ;  depositing  ballast  or  rubbish:  or  any 
instriunent  likely  to  cause  injury,  except  for  the  pur[)osc  of  navigation 
or  anchorage.  The  close  time  for  "deep-sea  oysters"  is  from  15  June 
to  4  August,  and  for  all  other  oysters  from  14  May  to  4  August 
(40  &  41  Vict.  c.  42) ;  and  the  Fishery  Board  may  restrict  or  prohibit,  for 
a  limited  period  not  exceeding  one  year,  the  dredging  or  taking  of  oysters 
on  any  bank  or  beil  (48  &  49  Vict.  c.  70,  s.  11). 

Lobsters  and  Crabs. — It  has  not  Ijeen  decided  whether  lobster-fishing 
can  be  made  the  subject  of  an  exclusive  grant,  but  the  better  opinion 
seems  to  be  that  the  right  is  a  ])ublic  one  (Z?.  Fortland,  1832,  11  S.  14). 
The  close  time  for  lobster-tishing  is  from  1  June  to  1  Sept.  (9  Geo.  u. 
c.  33,  s.  4).  No  one  may  have  in  his  possession,  or  sell,  a  lobster  less  than 
8  inches  long,  or  a  crab  less  than  4|  inches  across  the  back,  or  crabs  in 
certain  states,  except  for  bait ;  and  the  Secretary  for  Scotland  may 
restrict  or  prohibit  fishing  for  crabs  or  lobsters  either  for  a  period  of 
years  or  for  a  certain  period  in  each  year  (40  &  41  A'ict.  c.  42,  s.  8). 
Sec.  8  {c)  of  the  Act  1895  (58  &  59  Vict.  c.  42)  also  provides  that  fishery 
district  committees  may  make  regulations  for  "  directing  that  the  proviso 
to  sec.  8  of  the  Fislieries  (Oyster,  Crab,  and  Lobster)  Act,  1877  (40  &  41 
A'ict.  c.  42),  which  permits  edijjle  crabs  in  certain  conditions  or  under 
a  certain  size  to  be  taken  or  be  in  the  possession  of  any  person,  if  those 
crabs  are  intended  for  bait  for  fishing,  shall  not  apply." 

Fishery  Board. — A  Fishery  lioard  for  Scotland  was  first  established  in 
1882  by  45  &  4G  Vict.  c.  78.  That  Act  conferred  \\\>o\\  the  Fishery 
])oard  all  the  powers  and  duties  contained  in  the  Sea  F'isheries  and 
Herring  Fishery  Acts,  as  well  as  the  superintendence  of  Salmon  Fisheries, 
and  tlie  powers  and  duties  of  the  Salmon  Fishery  Acts.  The  Act  does  not 
ap].ly  to  the  Tweed  (s.  7).  This  Act  is  still  in  force,  but  the  Board  has 
been  reconstituted,  and  further  powers  given  to  it  by  the  Sea  Fisheries 
Regulation  (Scotland)  Act,  1895  (58  &  59  Vict.  c.  42).  The  Board  consists 
of  "seven  mendjers  (viz.  three  members,  of  whom  one  shall  be  the 
chairman  of  the  ]^)o;n"d,  a  second  shall  be  the  SherifV  of  a  county  in 
Scotland,  anil  the  third  sliall  be  a  person  of  skill  in  the  branches  of  science 
concerned  with  the  habits  and  food  of  fishes,  and  four  members,  who  shall 
be  representative  of  the  various  fisliing  interests  of  Scotland),  to  be 
ai>i)ointed  by  Her  Majesty  from  time  to  time  after  the  passing  of  this  Act, 
on  the  recommendation  of  the  Secretary  for  Scotland,  and  to  hoM-  office 
for  five  years,  unless  they  sooner  die  or  resign  oHice.  Four  members  shall 
be  a  quorum.  The  chairman  or  deputy-chairman,  as  the  case  may  be,  shall 
have  a  casting  as  well  as  a  delil)erative  vote  "  (s.  4  (1)).  The  Secretary  for 
Scotland  nray  appoint  a  scientific  superintendent  (s.  4  (2)).  See.  5  provides 
for  the  appohitment  of  fishery  district  committees.  "  On  the  application 
of  a  county  council,  or  of   a  town  council,  or  of  the  police  commissioners 
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of  a  police  burgh,  tlic  Secretary  for  Scotland  may  from  time  to  time,  Ijy 
order,  (a)  create  a  sea  fisheries   district,  iucliiding  any  part  of  the  sea 
adjoining  Scotland,  or  witliin  the  jurisdiction  of  the  Fishery  Board  for 
Scotland.     (l>)   Define  tlie  limits  of  the  district  and  sea  chargeable  with 
any  expenses  under  this  Act ;  and  (c)   provide  for  the  constitution  of  a 
fishery  district  committee  for  tlie  regulation  of  the  sea  fisheries  carried  on 
within  the  district."     A  draft  of  the  order  must  be  pu1)lished  locally,  and  a 
local  inquiry  held  if  any  ol)jection  is  taken  to  the  order.     The  order  must 
also  be  laid  for  thirty"  days  before  botli  Houses  of  Parliament  while  in 
session ;  and  if  either  House  within  that  period  resolves  that  the  whole  or 
any  part  of  tlie  Order  so  made  ought  not  to  be  in  force,  the  same  shall  not 
liave  any  force,  without  prejudice  to  the  making  of  any  other  order  in  its 
place.     Sec.  G  provides  for  the  establishment  of  fishery  district  connnittees 
where  fisher}-  districts  have  been  created.     "  In  each  fishery  district  there 
shall  be  a  fishery  district  committee,  who  shall  be  a  committee  composed 
of  such  number  of  members  (in  this  Act  referred  to  as  ordinary  members) 
of  the  county  councils  of  the  counties,  and  of  the  town  councils  of  the 
royal  or  parliamentary  burghs,  and  the  Ijurgh  commissioners  of  the  police 
Ijurghs,  comprised  within  the  district,  and  appearing  to  have  an  interest, 
as  may  be  fixed  by  the  order  creating  the  district,  or  by  any  other  order 
of  the  Secretary  for  Scotland,  with  the  addition  of  such  number  of  fishery 
memljers  representing   the  fishing   interests   of   the   district  as  may   be 
directed  by  the  order,  but  not  exceeding  one-half  in  number  of  the  whole 
committee.      The   fishery   members    may   Ije   distributed   or   apportioned 
among  such  portions  of  counties,  and  among  such  burghs  and  police  burghs, 
as  the  Secretary  for  Scotland  shall  determine  by  the  order.     A  fishery 
district  committee  shall,  subject  to  the  provisions  of  the  order  creating  the 
sea  fishery  district,  be  a  connuittee  of  a  county  council,  or  town  council,  or 
commissioners  of  a  police  ]jurgh,  or,  if  two  or  more  of  such  l)odies  are 
represented  upon  it,  shall  be  deemed  to  be  a  joint-committee  of  such  bodies, 
and  the  provisions  of  the  Local  Government  (Scotland)  Act,  1889  (52  &  53 
Vict.  c.  50),  relative  to  joint-committees,  shall  apply  accordhigly  "  (s.  6  (1)). 
The   ordinary   members   are    to   be   appointed   annually  by  the   various 
councils.     The  fishery  memljers  are  to  be  elected  every  three  years  by  all 
persons  included  in  the  expression  "  fishing  interests  "  (s.  6  (3)  («)).     The 
county  and  burgh  assessors  are  to  prefix  a  distinctive  mark  to  the  number 
or  name  of  any  county  or  burgh  elector  whom  they  shall  respectively 
consider  to  be  entitled,  or  who  shall  satisfy  them  that  he  is  entitled,  to  be 
included  in    the   expression   "fishing    interests,"   and    objection   may  be 
taken  to  the  insertion  or  omission  of  the  mark  in  tlie  same  way  as  in  the 
case  of  any  otlier  entry  in,  or  omission  from,  the  register  (s.  6  (3)  (/>)).     The 
expression  "  fishing  interests  "  includes  "  all  persons  engaged  or  employed  in 
the  industry  or  Inisiness  of  sea-fishing,  excepting  fisheries  for  salmon  and 
fisli  of  the  salmon  kind  as  defined  by  any  Act  relating  to  salmon,  either  as 
owners  of   fisheries   or   interests   therein,  fishermen,  fishing-boat  owners, 
smack  owners,  fisli  curers,  fisli  merchants,  or  otherwise"  (s.  28).     Each 
voter  has  as  many  votes  as  there  are  members  to  be  elected,  but  he  may 
not  give  more  than  one  vote  to  any  candidate  (s.  6  (3)  (c)).     "  The  expenses 
of  a  fi.shery  district  committee,  so  far  as  sanctioned  and  payable  by  a 
county  council,  shall  be  levied  and  collected  within  the  county  (excluding 
XJolice  burghs),  as  an  addition  to  the  general  purposes  rate,  and,  so  far  as 
sanctioned  and  payaljle  l»y  a  town  council  or  l)urgh  commissioners,  by  the 
town  council,  acting  as  such  or  as  police  commissioners,  and  by  the  Inirgli 
commissioners,  as  an  addition  to  tlie  burgh  general  assessment,  or,  where 
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there  is  no  l)ur;j;li  <,'eiieral  assessment,  to  any  otlier  available  assessment."  (s. 
G  (6)).  The  Kislieiy  15ounI  is  to  convene,  at  least  once  a  year,  a  meetinj^  of 
n<»t  less  than  one  representative  nominated  for  that  year  ity  each  lishery 
district  committee,  to  confer  with  the  Fishery  Board  and  for  consultative 
l)urposes,  on  matters  relating  to  the  Act.  Sec.  8  provides  that  "a  fishery 
(hstrict  connuittee  may,  fiom  time  to  time,  suljject  to  such  regulations 
as  may  l)e  made  in  that  Ijehalf  by  the  Fishery  ]5oard,  impose  ]»enal- 
ties,  and  also  make  l)ye-la\vs  to  be  observed  within  their  district, 
for  all  or  any  of  the  following  purposes,  namely:  (ft)  l"""r  lestricting 
or  proliiliiting,  either  absolutely  or  subject  to  such  regulations  as  may 
be  i)rovided  by  the  l)ye-laws,  any  metliod  of  fishing  for  sea  fish,  or  the 
use  of  any  instrument  for  fishing  for  sea  fish,  and  for  determining  the 
size  of  mesli,  form,  and  dimensions  of  any  instrument  of  fishing  for  sea 
fish  {b,  c,  ^/,  ;iihI  f  ilc;il  with  oysters,  mussels,  lobsters,  and  crabs;  see  supra), 
if)  For  prohil)iting  or  regulating  the  deposit  or  discharge  of  any  solid  or 
li([uid  substance  detrimental  to  sea  fish  or  sea-fishing;  and  (y)  for 
re[)ealing  or  amending  any  bye-law  made  by  the  fishery  district  connuittee 
in  pursuance  of  this  Act  (ss.  11-17  deal  with  mussels;  ?>qq  supra).  Sec. 
18  saves  all  orders  made  under  the  Sea  Fisheries  Act,  1868  (31  «&  o2  Vict, 
c.  45).  A  district  committee  may  a})point  fisliery  officers,  who  are  to  have 
certain  powers  of  search  and  seizure,  and  are  to  be  deemed  police  coustaljles, 
for  the  enforcement  of  bye-laws  (s.  19).  The  Board  may  also  employ 
officers  and  vessels  for  the  protection  of  sea  fisheries  (s.  20);  and  any 
Sheriff  or  two  justices,  upon  information  on  oath,  may  grant  warrant  to 
enter  suspected  places,  provided  that  the  warrant  shall  not  continue  in 
force  for  more  than  one  week  (s.  21).  All  Ijye-laws  must  l)e  confirmed  by 
the  Secretary  for  Scotland  (s.  22),  and  all  prosecutions  may  be  under  the 
Summary  Jurisdiction  Acts  (s.  23).  In  places  where  no  fishery  district 
connuittee  has  been  constituted,  the  Fishery  Board  has  all  the  powers  given 
in  the  Act  to  district  committees  (s.  26).  The  Board  may  employ  the 
grant  given  under  5  Geo.  IV.  c.  64,  as  "  security  for  obtaining  a  loan  from 
the  Bublic  Works  Loan  Commissioners." 

Under  the  Crofters  Act,  1886  (49  &  50  Vict.  c.  29,  s.  32),  the  Fishery 
Board  may  make  advances  to  fishermen  in  crofting  parishes. 

II.  Salmon-Fisiiixg. 

The  right  of  salmon-fishing  belongs  to  the  Crown  as  a  separate  heritable 
estate,  and  forms  part  of  tlu>  patrlmoniiim  principis  (Stair,  ii.  3.  60;  F]rsk. 
ii.  6.  15  ;  Gaminrll,  1851, 13  U  854,  5  Macq.  419).  The  rigiit  may  be  given 
out  either  with  the  land  or  separately ;  in  the  latter  case  the  grant  imjdies,  as 
a  pertinent,  the  right  of  access  to  and  use  of  the  banks  of  a  river,  foreshore  or 
beach  for  the  puqiosc  of  salmon-fishing  (^f^^rr,  1825,4  S.  214;  Berry,  1841, 
4  D.  130  ;  Lord  Adcocatc,  1878,  6  B.  108). 

A  right  to  salmon-fislnng  may  be  established  (I)  by  direct  grant  cum 
piscatione  salmomim  {Machcnzie,  1841,  3  D.  646 ;  Gray,  1877,  4  Pi.  11.  B.  7G). 
The  conveyance  must  bt'  in  tlie  dispositive  clause.  A  grant  of  pertinents 
does  not  include  f  he  right :  nnr  is  a  clause  of "  fishings  "  in  the  (rncndif.^  clause 
of  any  avail,  at  least  in  the  ordinary  case,  though  such  a  clause,  combined 
with  a  grant  of  pertinents  in  the  dispositi\e  clause  of  a  charter  from  a 
subject-superior,  has  been  lield  to  be  a  valid  title  upon  which  to  found 
prescription  (Sine/air,  1867,  5  M.  H.  L.  97;  M'CnUoch,  1874,  2  B.  27). 
(2)  By  a  grant  vum  piscationihns,  followed  by  prescriptive  possession  of 
salmon-fishings  {}faxwcll,  1628,  Mor.  14250;  Forbes,  1701,  Mor.  7812; 
1).  Quccnsbcrry,  1773,  M.  14257  ;   Forbes,  1824,  2  S.  515  ;   i>.  Sutherland, 
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I80G,  14  S.  9G0).      A   good    title    may  be    preserihed    on    .such  a    elauye 
even  in  a  charter  by  a^  subject-superior,  where   it   can    l)e  proved   from 
the  earlier  titles  tliat  fishinos  have  been  given  out  by  the  Crown  {Sinclair, 
supra;  Sfnarf,  18G7,  6  M.  H.  L.  123;  J^Jarl  of  Zetland,  1870,  8  M.  H.  L. 
14-1).     (3)  By  prescrijitivc  possession  of  salmon-fishings  by  the  holder  of  a 
barony  title,  either  with  or  without  fishings  {Milne's  Trs.,  1868,  6  M.  972  ; 
D.  Richmond,  1870,  8  M.  530;  Cathcarf,  1871,  9  1\I.  744;  M'Doucdl,  1875, 
2  E.  H.  L.  49).     "Where  a  barony  is  divided,  it  would  appear  that  salnion- 
tishuigs  go  witli  the  part  of  the  barony  to  which  they  pertain  {M'CuUoch, 
1874,^2  E.  27).     Where  the  right  is  gained  by  prescription,  it  is  limited  to 
the  extent  of  possession  {Cathcart,  1871,  9  M.  744)  ;  but  in  Lorat,  1880,  7  E. 
II.  L.  122,  it  was  held  that  possession  of  salmon-fishings  on  a  barony  title  in 
certain  parts  of  a  river  was  sufficient  to  prescribe  the  right  on  the  whole 
river,  so  far  as  within  the  liarony.     Tlie  possession  must  be  attributable  to 
the  grant  {Carnegie,  1777,  Alor.  lOGll);  must  be  exclusive,  and  must  beby 
net  and  coble  or  some  other  legal  method  of  a  clear  and  unequivocal  kind 
{Anderson,  1867,  5  Irv.  499,  G  M.  117;  Milne,  1850,  13  D.  112;  Bamscrj/, 
1848,  10  I).  661;  Sinclair,  1890,  17  E.  507).     It  was  at  one  time  thought 
that  rod-fishing  was  of  no  avail  to  prove  possession,  but  the  tendency  now  is 
to  regard  fishing  with  rod  and  line  as  sufficient  in  cases  where  net  and  coble  is 
not  practicable,  or  not  so  profitable,  and  where,  therefore,  the  former  may  be 
regarded  as  the  higher  and  more  valualjle  method  {!).  Ilichmond,  1830,  14  S. 
960  ;  Stuart,  1868^  6  M.  H.  L.  123 ;    WarrancVs  Trs.,  1890,  17  E.  H.  L.  13  ; 
D.  RoxUmjhe,  1879,  6  E.  663  ;  Lord  Lorat,  1880,  7  E.  H.  L.  122).     Possession 
for  twenty  years  is  probably  sufficient  to  establish  prescription  (Conveyanc- 
ing Act,  1874  (37  &  38  Vict.  c.   94,  s.   34)  {Bvclianan,  1882,  9  E.   1268  ; 
Oijston,  1893,  21  E.  282,  23  E.  H.  L.  16). 

"Where  the  right  is  held  liy  different  proprietors  on  the  opposite  banks 
of  a  river,  tlie  rule  of  bounding  charters  applies,  at  least  in  large  streams, 
and  neither  partv  is  entitled  to  fish  either  with  net  or  rod  beyond  the  viedium 
Jilum  {Stuart,  supra:  Mcajs.  0/ Perth,  17  ^jO,  Mow  12792,1  Eat.  G45  ;  Milne, 
1850,  13  I).  112;  L.  Jlloiinmsk,  1623,  Mor.  10840,  14264).  In  smaller 
streams,  with  regard  to  net-fishing,  it  is  usual  to  arrange  fishing  on  alternate 
days,  or  alternate  shots  of  the  net  {Mather,  1873,  11  M.  522  ;  Milne,  supra; 
D.  Richuwnd,  1870,  8  M.  530  ;  Earl  of  Zetland,  1873,  11  I\I.  469).  With 
regard  to  rod-fishing,  it  has  not  been  decided  wliether  fishing  beyond  the 
medium  filum  is  permissible  {Somcrville,  1859,  22  D.  279,  per  Ld.  Deas,  p. 
288),  i)ut  ]ii()l)al)ly  the  rule  of  bounding  charters  would  not  Ije  enforced,  at 
least  where  its  enforcement  would  mean  a  denial  of  the  right  of  fishing 
altogether.  A  proprietor  is  not  entitled  to  interfere  with  the  edvcus  even  on 
his  mvn  side  of  the  medium  fduui,c.//.  lie  is  not  entitled  to  make  erections  in  the 
stream  for  any  purpose,  nor  to  blast  boulders  {Mather,  supra ;  JJ.  Roxburghe, 
1879,  6  E.  663;  Rohcrtson,  1879,  6  E.  1290);  but  he  is  entitled  to  restore 
the  cdveus  on  his  own  side  to  its  orighial  condition  after  l)eing  disturljcd  by 
a  fiood  {Mather,  supra). 

The  boundaries  of  salmon-fishings  l)ctween  adjoining  ])r(i])rietors  are 
usually  fixed  by  dropping  a  perpendicular  fioni  11  ic  Ixiumlary  on  the  bank 
to  the  medium  fdam  {Keith,  1884,  12  E.  66;  Gray,  1885,  12  E.  530  ;  Mags, 
of  Tain,  1887, 15  E.  83).  Minor  rights  of  salmon -fishing  may  be  feudahsed, 
such  as  the  "  right  and  privilege  of  one  tide's  fishhig  of  salmon  yearly  " 
{Murray,  1880, 7  E.  804) ;  and  a  proprietor,  while  conveying  a  right  of  salmon- 
fisliing,  niay  reserve  to  himself  the  right  of  fishing  in  a  particular  manner, 
e.g.  by  rod  {D.  Richmond,  1867,  5  ]\i.  310).  Fishings  are  frcfiuently  the 
subject  of  lease.     The  net  and  rod  fishings  in  the  same  water  may  be  let  to 


FISIIIXGS  13 

(liffcront  porsnns,  and  tho  lossor  may  resfrvc  to  himsolf  a  partioulai-  mctliod 
of  lisliiiig,  vjj.  rod-lisliiiig,  whicli  may  Ik-  aftcrwaids  let  (Gti/iviill,  18-i7,  9  D. 
727).  A  lease  ol"  li.sliiiij^s  eanies  witli  it  all  li^dit.s  that  the  lessor  can  claim, 
'riic  landlord's  riy;ht  nf  hypothec  still  apjilics  to  a  lease  of  fishings  (Stair,  i. 
1."..  \~>:  llankt.  i.  17.  10),  and  has  been  held  to  apply  to  the  produce  of 
the  lishinn-  i^Canimiiuj,  1667,  Mor.  62o7 ;  Mulison,  1687,  ^\uy.  62:39).  It  is 
doulitfid  whether  it  applies  to  boats,  nets,  etc.  (IJankine  on  Lrasrs,  ]ip.  341, 
;!r»0  ;  Stewart,  7'V.s// ///y.s,  p.  163).  A  lease  of  salmon-lishings,  being  a  sejiarate 
heritable  estate,  is  protected  against  singular  successors  by  the  Act  1449,  c. 
17,  6  James  ii.  A  lease  of  fishings  probably  excludes  sub-tenants  and 
as.signees,  without  special  montion  (A'url  of  Fifr,  1864,  3  ]\r.  .32."'. :  }f(ichinlosh, 
1895,  22  \l  :i45). 

S^tatiitori)  Ii(yi(Iationfi. — The  use  of  fi.xed  engines  for  taking  salmon, 
though  permitted  on  the  open  coast  {Kintore,  1828,  3  W.  I'i:  S.  261 ; 
J)i'c/n'ss  of  Siifltrrlaiul,  18:')6, 14  S.  959),  has  long  been  prohibited  bv  a  series 
of  Statutes  (liankine,  LaiidoirnrrsJiip,^).  282)  in  rivers  and  estuaries;  and  all 
controversy  as  to  where  any  i)articular  estuary  may  end  and  the  sea  begin 
has  been  set  at  rest  under  the  Act  1862  (25  &  26  Yict.  c.  97,  s,  6), 
whereby  the  commissioners  under  the  Act  were  empowered  to  fix  the 
boundary  lino  between  the  estuary  and  the  sea  in  every  river  in  Scot- 
land, except  the  Tweed,  the  mouth  of  which  was  already  defined  in  the 
Act  1859  (22  &  23  Vict.  c.  70).  (For  these  boundaries,  see  Stewart,  Fish- 
iw/s,  App.)  These  Statutes  have  been  liberally  interpreted  for  the  protection 
of  salmon-fishing,  and  the  decisions  "  have  gone  so  far  as  to  make  it  clear  law 
at  the  present  time  that  it  is  illegal  to  fish  for  salmon  with  any  net,  or  with 
any  species  of  engine  or  machinery  which  is  a  fixture,  which  is  at  all  fixed 
or  permanent  even  for  a  time  in  the  water.  And  if  I  were  asked  to  define 
the  conclusions  which  I  should  derive  from  the  Statutes  and  the  decisions,  it 
would  be  this — that  it  is  not  legal  to  fish  with  a  net  unless  when  the  net  con- 
tinued in  the  hand  of  the  fisherman.  The  net  must  not  (piit  the  hand,  and 
the  net  must  be  in  motion  during  the  operation  of  fishinu,- "  (Ld.  Chan. 
AVestl)ury  in  Ilm/,  1863,  1  M.  H.  L.  41).  "  Stake  and  bag  nets  "  (E.  Kinnoul, 
1802,  Mor.  14301,4  Pat.  641  ;  D.  Atholc,  1812,  1  W.  &  S.  590:  Canm/ie, 
1829,  7  S.  284;  Colquhoun,  1804,  Mor.  14283,  4  Tat.  221  ;' Balr/Ieuh 
1812,  5  Dow,  282  ;  I).  Atholc,  1826,  5  S.  153  (139)  ;  Graham,  1816,  6  Tat. 
163:  Maqs.  of  Dumbarton,  1813,  6  Pat.  163;  Mackenzie,  1881,  9  ]{.  186; 
Fmscr,  1829,  5  W.  &  S.  57:  Macl-cnzie,  1840,  2  I).  1078:  Allans  Mortifica- 
tion, 1879,7  R  221;  F.  irrmi/sf^,  1890,  18  P.  126);  "stent  nets"  (i'ohlc 
Fishers  of  Bon,  1693,  Mor.  14287;  Mackenzie,  1S30,  S  S.  796;  R  Qucens- 
Icrry,  1771,  Mor.  14279);  "hang  nets"  {Dirom,  1796,  Mor.  14282):  "stoop 
nets"  {Erskine,  1763,  Mor.  14268);  "sole  or  pock  nets"  (Z.  Gray,  1835,  13 
S.  1089  :  Maekenzie,  1830,  8  S.  796),  are  all  illegal.  "  f'airn  nets"  are  also 
illegal  {Copland,  13  June  1810,  F.  C. :  Forbes,  1824,  1  W.  &  S.  583).  They 
were  at  one  time  premitted  in  the  Tweed,  but  are  now  prohibited  by  the 
Act  1857  (20  &  21  Yict.  c.  148,  s.  58).  With  regard,  generally,  to  erections 
in  alreo,  the  law  does  not  seem  clearly  settled  ;  but  it  is  laid  down  by  Ld.  Pres. 
Inglis  in  IVcst,  1876,  4  P.  207,  that  "it  is  no  legal  olistruction  if  the  lower 
heritor  catches  doul)le  what  he  did  before,  i)rovided  there  is  nothing 
objectionable  in  the  mode  by  which  he  does  so.  There  must  be  au  obstruction 
that  will  prevent  passage  of  the  fish  that  escape  the  lower  heritor  "  {I). 
Qnernsbrrr>/A:71,MoY.  14279;  J/'i/mnr,  1871,  9  M.  913;  D.  Sutherland, 
1878,  5  P.  H.  L.  137). 

Cruives  are  exempted  from  the  rule   against  stationary  engines:   but 
they  must  be  expressly  granted  by  the  Crown,  or  acquired  by  prescription 
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on  a  title  with  a  clause  of  fishings  (Bankt.  i.  5.  75:  Ersk.  ii.  G.  15;  Stair, 
ii.  3.  70;  Bell,  Frin.  1118;  Don  Heritors,  16G5,  Mor.  10840;  3fags.  of 
Inverness,  1775,  Mor.  14257;  iMrd  Lorat,  1880,  7  E.  H.  L.  122;  Grant, 
1778,  Mor.  14297,  3  Tat.  679  :  DhI-c  of  Arq>/ll,  1891,  18  L'.  1094).  They 
are  regulated  hy  the  Act  18G8  (31  &  32  Vict  c.  123,  Schcd.  F)  {Duke  of 
Fife,  1897,  34  S.  L.  E.  440).  The  chief  object  of  the  regulations  is  to  secure 
a  free  passage  for  fish  during  the  annual  and  weekly  close  time.  See 
Ckuiyes  and  Zaires. 

*SV(7/  Xets  do  not  appear  to  l)e  expressly  prohibited,  thougli  this  method 
of  fishing,  as  generally  practised,  would  seem  to  come  under  Ld.  West- 
biiry's  definition  of  a  fixed  engine  (see  supra)  {Lord  Lovat,  18G2,  18G5,  both 
unreported;  Stewart,  Fishings,  184,  note/;  I).  Atholl and  Others  v.  Wedder- 
hmi  and  Others,  1897,  not  yet  decided).  Stell  nets  are  illegal  on  the 
Tweed  (Stewart,  Fishings,  313), 

Dam  Dykes  must  have  a  constant  slop  in  the  mid-stream  as  wide  as  is  con- 
venient without  prejudicing  the  going  of  the  mill  (Act  1G96,  c.  33).  This 
Act  also  prohibits  fishing  at  dam  dykes,  but  this  does  not  mean  near  dam 
dykes ;  and  it  has  been  held  "  that  the  Statute  was  directed  against  those 
cases  where  the  dam  dykes  were  immediately  subservient  to,  or  made  use 
of,  in  the  fishings"  (CojdancVs  Trs.,  13  June  1810,  F.  C. ;  Cunningham,  18G4, 
Hume,  715:  Forhes,  1831,  9  S.  933,  5  W.  &  S.  384;  Kennedy,  1869,  7  M. 
1001;  Heritors  of  Don,  1665,  Mor.  10840;  Mags,  of  Dumfries,  1705,  Mor. 
12776  ;  Arhuthnot,  1812,  4  Pat.  337  ;  Gillies,  1813,  5  Pat.  750).  In  the  case 
of  Eohertson  (1750,  Mor.  14290)  it  was  held  that  fishing  by  means  of  a  dyke 
was  permissible  in  respect  of  a  charter  and  Act  of  Parliament,  and  imme- 
morial possession  in  virtue  thereof.  The  Act  applies  to  the  Tweed  (Duke 
of  Pioxlurghe,  1774,  2  Pat.  358).  A  heck  or  grating,  with  bars  not  more 
than  three  inches  apart,  must  be  constantly  kept  embracing  the  whole 
openings  at  the  intake  of  every  lade,  across  the  lade  immediately  above  the 
entrance  to  each  mill  wheel,  and  across  the  lower  end  of  each  tail  lade  at  its 
entrance  into  the  main  river  (31  &  32  Vict.  c.  123,  Sched.  Gr,  ss.  3,  4,  and  5) 
{Kennedy,  18 09,  7  M.  1001).  Bye-laws  and  regulations  in  regard  to  dam 
dykes  may  be  made  in  regard  to  them  by  the  Fishery  Board  (25  &  26  Vict. 
c.  97,  s.  6)  and  the  Secretary  for  Scotland,  on  petition  by  any  district  board 
(31  &  32  Vict.  c.  123,  s.  9).  By  the  Act  1868  (31  &  32  Vict.  c.  123,  s.  13) 
powers  are  given  to  District  Boards  to  purchase,  for  the  purpose  of  removal, 
any  dam,  with  cruive  or  other  fixed  engine. 

The  use  of  Dynamite  or  any  explosive  for  killing  fish  is  prohibited  in  the 
United  Kingdom  by  40  &  41  Vict.  c.  65. 

Tlie  chief  Acts  deahng  with  salmon-fishings  are  1862,  25  &  26  Vict.  c. 
97,  and  1868,  31  &  32  Vict.  c.  123.  Under  the  Act  1862  three  com- 
missioners were  appointed  (s.  5),  who  issued  bye-laws  under  the  Act,  which 
were  confirmed  by  the  Act  1868,  s.  10,  and  are  contained  in  schedules 
appended  to  that  Act.  Sched.  A  fixes  the  limits  of  fishery  districts,  and 
a  point  on  each  river  marking  the  division  between  upper  and  lower 
^proprietors.  Sched.  B  fixes  the  limits  dividing  each  river  from  the  sea, 
and  the  limits  of  the  Solway  Firth.  Sched.  C  fixes  the  annual  close  time 
for  each  river.  Sched.  I)  makes  regulations  for  the  due  observance  of 
the  weekly  close  time.  Sched.  E  regulates  the  meshes  of  nets.  Sched. 
F,  the  construction  and  use  of  cruives ;  and  Sched.  G,  the  construction  of 
mill  dams,  lades,  and  water  wheels. 

The  pollution  of  salmon  rivers  is  prohibited  by  sec.  13  of  the  Act  1862, 
as  amended  by  sec.  16  of  the  Act  1868.  "  Every  person  who  causes  or 
know^ingly  permits  to  flow,  or  puts  or  knowingly  permits  to  be  put,  into 
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any  river  oontniiiiiif,'  wilinon,  any  licjuid  or  solid  matter  jtoisonous  or 
(luleterious  to  .sulnioii,  to  an  extent  injurious  to  any  salnif)n  fishery,  shall  be 
lialde  to  the  followin*,'  penalties;  that  is  to  say,  for  the  first  rdlenee, 
a  |)enalty  nut  exceeding  £5  ;  fur  the  second  ollence,  a  penalty  not 
exceeding  £10,  and  a  further  penalty  not  exceeding  £2  for  every  day  during 
whicli  such  ollence  is  continued;  for  the  third  or  any  subsequent  ollence, 
a  [lenalty  not  exceeding  £20,  and  a  further  penalty  not  exceeding  £.")  fur 
every  day  during  which  such  ollence  is  continued ;  but  no  person  shall  be 
subject  to  the  foregoing  penalties  for  any  act  done  in  the  exercise  of  any  right 
to  \vhich  he  is  by  law  entitled,  if  he  prove  to  the  satisfaction  of  the  Court 
before  whom  he  is  tried  that  he  has  used  the  Ijest  practical  means,  within 
a  reasonable  cost,  to  dispose  of  or  render  harndess  the  liquid  or  solid 
matter  so  ]i('iiuitted  to  flow  or  to  be  ]iut  into  waters:  but  nothing  herein 
contained  shall  i)revent  any  person  from  acquiring  a  legal  right  in  cases 
where  he  would  have  acquired  it  if  tliis  Act  had  not  passed,  or  exempt  anv 
person  from  any  punishiiuMit  to  which  he  would  otherwise  be  subject,  or 
legalise  any  act  or  default  that  would,  but  for  this  Act,  be  contrary  to  law." 

Close  Time. — The  weekly  close  time  for  every  method  of  fishing  except 
rod  and  lino  is  from  six  o'clock  on  Saturday  night  to  six  o'clock  on  Mondav 
morning  (Act  1802,  s.  7).  The  jieriotl  during  which  the  weekly  close  time 
is  to  run  may  be  varied  by  the  Secretary  for  Scotland,  upon  the  apjilication 
of  any  District  Board,  provided  that  the  close  time  is  always  thirtv-six  hours 
(Act  1808,  s.  9  ;  Custar,  1878,  5  K.  J.  C.  39 ;  Osborne,  1887,  1  White,  407  ; 
Irvinii,  1891,  19  E.  J.  C.  7).  This  weekly  close  time  applies  to  rod-fishing 
as  far  as  Sunday  only  is  concerned,  but  does  not  include  the  six  hours  after 
six  p.m.  on  Saturday,  or  the  six  hours  before  six  a.m.  on  Monday  (Act  1868, 
s.  15 ;  Couper,  1874,  2  Coup.  547).  This  provision  does  not  apply  to  the 
Tweed  (s.  41). 

The  annual  close  time  was  the  subject  of  very  early  legislati<»n.  In 
more  recent  times  the  Home-Drummond  Act,  9  Geo.  iv.  c.  39,  fixed  a 
uniform  close  time  for  the  wliole  of  Scotland,  excepting  the  Tweed  and 
Solway.  This  uniform  system  was  given  up  in  1802,  wlien  the  commis- 
sioners api)ointed  under  the  Act  passed  in  that  year  fixed  by  bye-law 
the  close  time  appropriate  to  each  district  for  all  methods  of  fishing 
except  rod-fishing,  and  also  for  rod-fishing  (Act  1868,  Sched.  C).  The 
close  time  must  continue  for  168  days;  but  the  Secretary  for  Scotland  may 
vary  the  period  of  the  close  time  upon  the  petition  of  any  district  board, 
provided  always  that  the  period  is  not  less  than  168  days  (Act  1868,  s.  9). 
Sec.  25  of  the  Act  1868  provides  that  "  any  person  who  shall  sell  or 
expose  for  sale,  or  have  in  liis  possession,  any  salmon  taken  within  the 
limits  of  this  Act  between  the  commencement  of  the  latest  and  the  termina- 
tion of  the  earliest  annual  close  time  which  is  in  force  at  the  time  for  any 
district,  shall  be  liable  to  a  penalty  not  exceeding  £5,  and  to  a  further 
penalty  not  exceeding  £2  for  every  salmon  so  bought,  sold,  or  exposed  for 
sale,  or  in  his  possession ;  and  any  such  salmon  so  bought,  sold,  or  exposed 
for  sale,  or  in  his  possession,  shall  lie  forfeited  ;  and  the  l»urdon  of  ]>roving 
that  any  such  salmon  was  caught  beyond  the  limits  of  this  Act  shall  lie  on 
the  person  selling  or  exposing  the  same  for  sale,  or  having  the  same  in 
his  possession."  "  Any  district "  includes  the  Tweed  district,  and  therefore 
this  section  cannot  1)0  brouuht  into  operation  so  lonij  as  the  Tweed  district 
is  open  {Chalmers,  1880,  13  K.  J.  C.  17;  Wihone,\'S^-^,  12  \l  J.  C.  12; 
Stephenson,  1879,  0  E.  J.  C.  33).  The  penalty  for  fishing  during  the  annual 
or  weekly  close  time  and  for  other  offences  is  provided  by  sec.  15.  "Every 
person  who  commits  any  of  the  following   ofifences :  (1)  "Who    fishes  for, 
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takes,  or  attempts  to  take,  or  aids  or  assists  in  fisliing  fur,  taking,  or  at- 
tempting to  take,  salmon  (luring  the  annnal  close  time  by  any  means 
other  than  rod  or  line ;  (2)  ^vho  lishes  for,  takes,  or  attempts  to  take, 
or  aids  or  assists  in  lishing  for,  taking,  or  attempting  to  take,  salmon 
(except  during  Saturday  or  Monday  by  rod  and  line)  during  the  weekly 
close  time,  or  coutravenes  in  any  way  any  bye-law  in  force  regarding  the 
observance  thereof :  (3)  who  fishes  for  or  takes,  or  aids  in  fishing  for  or 
taking,  salmon  during  the  annual  close  time  by  means  of  rod  and  line,  at  a 
period  not  sanctioned  by  the  bye-laws  in  force  in  the  district ;  (4)  who  fishes 
for,  or  aids  in  fishing  for,  salmnn  with  a  net  having  a  mesh  contrary  to  any 
bve-law ;  (5)  who  sets  or  uses,  or  aids  in  setting  or  using,  a  net  or  any 
other  engine  for  the  ca})ture  of  salmon  when  leaping  at,  or  trying  to 
ascend,  any  fall  or  other  impediment,  or  when  falling  back  after  leaping ; 
(G)  who  does  any  act  for  the  purpose  of  preventing  saliuon  from  passing 
through  any  fish  pass,  or  taking  any  salmon  in  its  passage  through  the 
same;  (7)  who  wilfully  puts  or  causes  to  be  put,  or  neglects  to  take 
reasonable  precautions  to  prevent  the  discharge  of,  any  sawdust,  chaff,  or 
any  shelling  of  corn  into  any  river ;  (8)  who  in  any  way  contravenes  any 
bye-law — shall  for  every  such  offence  be  liable  to  a  penalty  not  exceeding  £5, 
and  to  a  further  penalty  not  exceeding  £2  for  every  salmon  taken  or  killed 
in  an  illegal  manner,  and  shall  forfeit  the  salmon  so  taken  ;  and  all  penalties 
imposed  under  this  Act,  and  the  recited  Acts,  shall  be  in  addition  to  the 
costs  and  expense  of  prosecution  and  conviction."  Sec.  31  provides  the 
further  penalty  that  an  offender  shall,  at  the  discretion  of  the  Court,  forfeit 
every  boat,  net,  rod,  line,  gaff,  spear,  leister,  or  other  instrument  used  for 
fishino-  which  is  found  in  his  possession  at  the  time  of  committing  the 
offence.  The  size  of  mesh  has  been  fixed  by  the  commissioners,  under  the 
powers  given  by  sec.  6  (6)  of  the  Act  1862,  as  follows:  "No  net  shall  be 
used  for  the  capture  of  salmon  the  meshes  wdiereof  shall  be  under  one  inch 
and  three-rpiarters  in  extension  from  knot  to  knot,  measured  on  each 
side  of  the  square,  or  seven  inches  measured  round  each  mesh  when  wet ; 
and  the  placing  of  two  or  more  nets  behind  or  near  to  each  other  in 
such  manner  as  to  practically  diminish  the  mesh  of  the  nets  used,  or  the 
covering  of  the  nets  used  with  canvas,  or  the  using  of  any  other  artifice  so 
as  to  evade  the  provisions  of  the  regulations  with  respect  to  the  meshes  of 
nets,  shall  be  deemed  to  be  an  act  in  contravention  of  this  bye-law  "  (Act 
1868,  Sched.  E:  Mackenzie,  1887,  14  E.  J.  C.  19;  Ghn,  1865,  5  Irv.  203). 
Sec.  17  prohibits  the  use  or  possession  of  any  light  or  fire,  spear,  leister, 
faff,  or  otter  for  catching  salmon,  or  any  instrument  for  dragging  for 
salmon,  under  a  penalt}'not  exceeding  £5,  with  forfeiture  of  the  instrument 
and  any  salmon  so  taken  :  but  an  exception  is  made  in  favour  of  any  person 
"  usino-  a  gaff  as  auxiliary  to  angling  with  a  rod  and  line."  Sec.  18  provides 
a  penalty  for  using  roc.  "  Every  pei'son  that  shall  use  any  fish  roe  for  the 
purpo.se  of  fishing,  and  every  person  that  shall  buy,  sell,  or  expose  for  sale, 
or  have  in  his  possession,  any  salmon  roe,  shall,  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  £2,  and  shall  forfeit  all  salmon  roe  found 
in  his  possession  ;  but  this  section  shall  not  apply  to  any  person  who  uses, 
or  has  in  his  possession,  salmon  roe  for  artificial  propagation  or  scientific 
purposes,  or  gives  any  reason  satisfactory  to  the  Court  l)y  whom  he  is  tried 
for  having  the  same  in  his  possession." 

The  taking  of  Smolt  or  salmon  fry  is  prohibited  by  sec.  19.  "Every 
person  who  s^iall  wilfully  take  or  destroy  any  smolt  or  salmon  fry,  or 
shall  buy,  sell,  or  expose  for  sale,  or  have  in  his  possession,  the  same,  or  shall 
place  any  device  or  engine  for  the  purpose  of  obstructing  the  passage  of 
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the  same,  or  shall  wilfully  injure  or  destroy  any  salmon  8]»awn,  or  disturb 
any  spawning  bed,  or  any  bank  or  shallow,  in  which  the  spawn  of  salmon 
may  be,  or  during  the  animal  close  time  shall  obstruct  or  injpeile  salmcjn  in 
their  passage  to  any  such  bed,  bank,  or  shallow,  shall  be  liable  to  a  penalty 
not  exceeding  £5  for  every  such  oHence,  and  shall  forfeit  every  rod,  line, 
net,  device,  or  engine  used  in  committing  any  such  ollence,  and  shall  foi-feit 
any  smolt  or  salmon  fry  that  may  be  fuund  in  his  possession ;  but  nothing 
herein  contained  shall  apply  to  acts  done  for  the  purpose  of  artificial 
])rupagati()n  of  salmon  or  other  scientific  ]»uriH)se,  or  in  the  course  of 
cleaning  or  repairing  any  dam  or  mill  lade,  or  in  the  C(jursc  of  the  exercise 
of  rights  of  property  in  the  bed  of  any  river  or  stream:  Provided  also  that 
the  District  Uoard  may,  with  the  consent  of  all  the  proprietors  of  salmon 
fisheries  in  any  river  or  estuary,  adopt  such  means  as  they  think  lit  for 
preventing  the  ingress  of  salmon  into  narrctw  streams  in  which  they  or  the 
s])awiiing  beds  are,  from  the  nature  of  the  channel,  liable  to  be  destroyed, 
but  always  so  that  no  water  rights  used  or  enjoyed  for  the  piuiposes  of 
manufactures,  or  agricultural  purposes  or  drainage,  shall  be  interfered  with 
thereby." 

Sec.  20  prohibits  the  taking  of  unclean  salmon.  "Every  per.son  who 
shall  wilfully  take,  fish  for,  or  attempt  to  take,  or  aid  or  assist  in  taking, 
fishing  for,  or  attempting  to  take,  any  unclean  or  unseasonable  salmon,  shall 
be  liable  to  a  penalty  not  exceeding  £5  in  respect  of  each  such  fish  taken, 
sold,  or  exposed  for  sale,  or  in  his  possession,  and  shall  forfeit  every  such 
fish ;  but  this  section  shall  not  apply  to  any  person  who  takes  such  fish 
accidentally  and  forthwith  returns  the  same  to  the  water  with  the  least 
possible  injury,  or  to  any  person  who  takes  or  is  in  possession  of  such  fish 
for  artificial  propagation  or  scientific  purposes."  What  is  an  unclean  and 
unseasonable  fisb  depends  upon  the  evidence  of  fishermen  or  other  skilled 
persons,  but  the  term  is  generally  held  to  mean  a  sahnon  which  has 
spawned  and  not  yet  returned  to  the  sea.  Sec.  22  provides  that  all  salmon 
intended  for  exportation  shall  be  entered  for  that  purpose  with  the  proper 
oflicer  of  customs  at  the  place  of  exportation,  and,  if  during  the  close  time, 
the  commissioners  of  customs  must  be  satisfied  that  the  fish  have  been 
legally  captured,  under  penalty  of  forfeiture  of  the  fish  and  a  fine  not 
exceeding  £1  for  each  fish.  Customs  otlicers  may  open  parcels,  suspected 
to  contain  salmon,  for  inspection.  Sec.  23  provides :  "  The  proprietor  or 
occupier  of  any  fishery  shall,  within  thirty-six  hours  after  the  commence- 
ment of  the  annual  close  time,  remove  and  carry  from  such  fishery, and  from 
the  landing-places  and  grounds  adjacent  thereto,  all  boats,  oars,  nets,  engines, 
and  other  tackle  used  or  employed  by  such  occupier  in  taking  salmon,  and 
effectually  secure  the  same  so  as  to  prevent  their  being  used  in  fisliing 
until  the  end  of  the  close  time,  with  the  exception  of  sucli  boats  and  oare 
as  may  be  used  for  angling ;  and  the  proprietor  or  occupier  of  any  cruive 
shall,  within  thirty-six  hours  after  the  commencement  of  the  annual  close 
time,  remove  and  carry  away  all  the  hecks,  rails,  and  inscales,  and  effectually 
secure  the  same  so  as  to  [irevent  their  being  u.sed  in  fishing,  and  shall  also 
remove  all  planks  and  temporary  fixtures  and  other  obstructions  to  the  free 
passage  of  fish  through  the  cruive ;  and  any  proprietor  or  occupier  who 
neglects  to  remove  and  carry  away  and  effectually  secure  in  manner  afore- 
said any  boat,  oar,  net,  engine,  or  other  tackle,  or  any  heck.  rail,  or  inscale,  or 
any  ubslructiou  to  the  passage  of  salmon  through  a  cruive,  shall  forfeit  every 
engine  and  tlumr  not  removed  and  carried  awav  in  compliance  with  the 
terms  of  this  section,  and  t'or  everv  day  during  wliich  he  suffers  anv  such 
engine  or  thing  to  remain   unrcmoved  beyond  the  period  prescribed  in  this 
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Act,  he  shall  be  liable  to  a  penalty  not  exceeding  £10:  Provided  always  that 
nothing  herein  contained  sliall  apply  to  any  ferry-boat,  or  prevent  any 
proprietor  of  lands  from  continuing  any  boat  for  the  use  of  himself,  or  of 
his  family,  if  such   boat  shall  have  the  name  of  the  proprietor  painted 
thereon,  and  be  secured,  when  not  in  use  for  lawful  purposes,  by  lock  and 
key."     Sched.   1)  contains  the  bye-law  regulating  the  weekly  close  time 
with  regard  to  stake  and  bag  nets:  "(1)  That  in  each  and  every  stake  weir, 
or  stake  net,  a  clear  opening  of  at  least  four  feet  in  width  from  top  to  Ijottoni 
shall  be  made  and  kept  free  from  obstruction  in  each  and  every  pouch, 
trap,  or  chamber  of  same.     {'2)  That  the  pouches,  traps,  or  chambers  of 
each  and  every  Hy  net  shall  be  either  raised  and  tied  up  to  the  upper  ropes 
of  same,  or  lowered  and  tied  to  the  lower  ropes,  so  as  to  ehectually  prevent 
the  capture  or  obstruction  of  salmon.     (3)  That  the  netting  of  the  leader 
of  each  and  every  bag  net  shall  be  entirely  removed  and  taken  out  of  the 
water."     Power  is  given  to  water  bailitis,  constables,  watchers,  or  officers 
of  any  district  board,  or  police  officers,  to  search  for  salmon  captured  in 
contravention  of  the  Act,  and  to  enter  and  remain  on  lands  for  the  purpose 
of  the  Act  without  being  a  trespasser  (ss.  25,  26,  27).     Sec.  28  provides  that 
"  any  member  of  a  District  Board,  or  water  bailiff,  constable,  watclier,  or  officer 
of  the  Board,  or  any  police  officer,  may  examine  any  dam,  weir,  cruive,  or  fixed 
engine  within  the  limits  of  the  district,  or  any  artificial  watercourse  in  that 
district ;  and  any  owner  or  occupier  of  any  such  dam,  weir,  cruive,  or  fixed 
engine,  or  artificial  watercourse  refusing  access  thereto  to  any  such  member 
of  the  Board,  water-bailiff,  constable,  or  officer  of  the  Board,  or  any  pohce  officer, 
shall  be  liable  to  a  penalty  not  exceeding  £5  for  each  offence  ;  and  any  member 
of  the  Board,  or  water  bailitl',  constable,  watcher,  or  officer  of  tlie  Board,  or 
any  police  officer,  may  search  all  boats,  nets,  baskets,  or  bags  and  other  instru- 
ments used  in  fishing  for  salmon,  or  which  he  may  have  reason  to  expect 
contain  salmon  illegally  taken,  and  he  may  seize  all  illegal  nets,  or  nets 
being  used  illegally,  and  other  instruments  of  fishing,  and  all  fish  and  other 
articles  liable  to  be  forfeited  under  the  provisions  of  tliis  Act,  and,  generally, 
may  act  as  a  constable  for  tlie  enforcement  of  the  provisions  of  this  Act, 
and  when  so  acting  shall  be  deemed  to  be  a  constable."     Sec.  29  provides 
for  the  apprehension  of  offenders.     Sec.  30  provides  that :   "  All  offences 
under  this  Act  may  be  prosecuted,  and  all  penalties  incurred  under  this 
Act  may  be  recovered,  before  any  Sheriff  or  any  two  or  more  justices  acting 
together,  and  having  jurisdiction  in  the  place  where  the  offence  was  com- 
mitted, at  tlic  instance  of  the  clerk  of  any  District  Board  or  of  any  other 
person.  .  ."     A  justice  of  the  peace  is  not  disqualified  from  trying  any  case 
under  the  Act  by  reason  of  his  being  a  member  of  a  District  Board,  but 
he  cannot  try  any  case  for  an  offence  committed  on  his  own  fishing  (s.  34). 
Sec.  31  contains  a  very  wide  provision  for  forfeiture  of  any  instrument  for 
salmon  taking  found  in  possession  of  any  person  at  the  time  of  committing 
an  offence,  as  well  as  any  salmon  found  in  his  possession,  and  the  Slierilf  or 
Justices  of  the  Peace  may  order  the  same  to  be  destroyed  or  handed  over 
to  the  District  Board,  or  to  the  person  prosecuting,  to  be  disposed  of  as  the 
Board  or  person  may  think  fit  (s.  32).     Prosecutions  are  conducted  under 
the  Summary  Jurisdiction  Acts,  1864  to  1881,  and  the  Criminal  Procedure 
Act,  1887. 

District  Boards  are  constituted,  and  tlie  method  of  their  election  and 
their  powers  defined,  by  the  Acts  1802  (25  &  26  A'ict.  c.  97,  ss.  18-24)  and 
1868  (31  &  32  Vict.  c.  123,  ss.  3-14).  The  Act  1862,  Sched.  A,  fixes  the 
lindts  of  the  districts,  and  the  point  of  division  on  each  river  between  upper 
and  lower  proprietors.      The   qualification   of   an  upper  proprietor   is   a 
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lishiiig  ciiteied  in  tliu  \'iiluatioii  Itoll  as  (jf  Ihe  ymily  value  of  £'IQ  or 
upwards,  or,  if  not  in  the  Valuation  lloll,  of  half  a  mile  of  frouta;^e  to  the 
river  with  a  rigiit  of  salnion-tisiiing ;  the  ijualilieation  of  a  lower  ijro[)rietor 
i.s  a  lishing  entered  in  the  Valuation  li(jll  at  the  yearly  value  of  £20  or 
upwards.  The  lioard  is  formed  of  three  members  elected  hy  the  upper  pro- 
prietors, and  three  members  by  the  lower  pro})rietors,  "every  proprietor  of  u 
lishing  valued  at  more  than  JC^iOO  in  the  \'aluation  Ifoll  iiaving  tw<j 
votes  at  such  election,  antl  an  additional  vote  for  every  £r.OU  of  rental, 
but  not  nutre  than  four  V(jtes  in  all,"  and  the  jiroprietor  entered 
in  the  Valuation  lloll  as  the  largest  tishery  proprietor.  The  latter  is  also 
ehairman  of  the  IJcwird,  and  has  a  deli!)erative  as  well  as  a  casting  vote. 
^Mandataries  may  be  appointed  in  writing  by  proprietors,  or  by  members 
of  a  District  Board  (Act  18G8,  s.  8),  and  they  may  attend,  act,  and  vote  at 
an}-  meeting  of  proprietors  or  a  District  Board  (Act  1802,  ss.  18,  19,  20). 
Tlie  Board  continues  in  ollice  for  three  years  (Act  18G2,  s.  24),  and  the 
new  election  is  made  at  meetings  of  upper  and  lower  i)roprietors  called  by 
the  clerk.  When  a  Distriet  Board  has  lapsed,  the  Court  of  Session  will,  on 
petition,  remit  to  the  Sheritl"  to  proceed  in  accordance  with  the  methods  of 
constituting  the  original  Boards  as  laid  down  in  Act  18G2,  s.  18  {Campbells, 
1883,  10  K.  819;  Jianjuis  of  Ailsa  and  Others,  Fdrs.,  1897).  A  Di.strict 
Board  may  sue  and  be  sued  in  name  of  its  clerk,  but  their  title  to  sue  is 
limited  to  their  statutory  powers  (Tai/  District  Board,  1887,  15  E.  40). 
It  would  appear  that  where  no  District  Board  exists,  a  proprietor  of  salmou- 
lishings  cannot  prosecute  for  a  breach  of  a  bye-law  of  the  Salmon  Fishery 
Commissioners  {Blair,  18G9,  7  M.  112G);  but  any  person  may  prosecute 
f(jr  otVeuces  under  the  xVcts  18G2  and  18G8  {JJlair,  siijira ;  Harccy,  18G0, 
8  M.  84).  Tiiree  members  are  a  quorum,  if  there  are  more  tlian  six 
members,  and  two  if  there  are  less  than  six.  A  District  Board  may  appoint 
a  clerk,  constables,  water  bailill'^,  watchers,  and  other  oilicers,  and  may 
combine  with  any  other  District  Board  for  the  purpose  of  the  Act,  and 
maintain  a  conuuon  stall'  of  oilicers  (Act  18G2,  s.  22).  They  may  also 
impose  a  fishery  assessment  (s.  22),  and  borrow  on  the  security  of  tiiat 
assessment  (Act  18G8,  s.  14).  Under  Act  18G8,  s.  90,  a  District  Board  may 
petition  the  Secretary  for  Scothmd  to  do  any  of  the  following  things:  (1) 
t  J  vary  the  annual  close  time  in  tlie  district,  provided  the  annual  close  time 
shall  always  be  1G8  days;  (2)  to  vary  the  weekly  close  time  in  the  district, 
or  in  ditlerent  parts  of  the  district,  provided  that  the  weekly  close  time 
shall  always  be  thirty-six  hours;  (o)  to  alter  the  regulations  with  resjiect 
to  the  observance  of  the  amuial  or  weekly  close  time,  in  so  far  as  they 
relate  to  the  district;  (4)  to  alter  the  regulations  with  respect  to  the 
construction  anil  use  of  cruives  and  cruive  dykes,  or  weirs,  within  the 
district,  provided  such  alterations  do  not  injure  the  supply  of  water  to  any 
person  entitled  to  use  any  existing  cruive  dyke  as  a  dam  ilyke. 

The  Tweed  has  been  the  sui)ject  of  special  legislation,  and  is  regulated  by 
20  &  21  Vict.  c.  148:  22  .^  23  Vict.  c.  70;  s.  34  of  Act  18G2  (25  &  2G 
Vict.  c.  97);  and  s.  41  of  Act  18G8  (31  &  32  Vict.  c.  123).  The  lisliings 
are  regulated  by  a  Board  of  Connnissioners,  comprising  all  proprietors 
of  tishmgs  of  the  annual  value  of  £30,  or  lisliings  of  half  a  mile  in  length 
ou  oue  side  of  the  river  only,  or  (quarter  of  a  mile  on  both  sides,  and 
representatives  from  certain  public,  bodies.  The  close  time  on  the  Tweed 
for  nets,  and  for  rod-lishinu-  with  any  otiu'r  bait  than  the  arliticial  llv,  is 
from  14  September  to  15  February,  and  for  rod-hshing  with  arlilicial 
tly,  from  30  November  to  1  February  (Act  1859  (22  &  23  Vict.  c.  70), 
s.  G).     The  weekly  close  time  is  from  six  o'clock  ou  Saturday  afternoon  to 
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six  o'clock  ou  Monday  morning.  This  does  not  apply  to  rod-fisliing ;  and 
for  stake  and  bag  nets  the  close  time  is  from  low  water  before  six  o'clock 
on  Saturday  night  to  low  water  Ijcfore  six  o'clock  on  ]\Ionday  morning 
(s.  7) :  and  failure  to  comply  with  the  annual  or  weekh'  close  time  is 
exempt  from  penalty  if  due  to  storm  or  stress  of  weather. 

Fixed  nets  and  fixed  engines  are  proliibited  within  the  limits  of  the 
river  or  its  month  as  laid  down  in  the  Act  1857  (20  &  21  Vict.  c.  148), 
under  a  penalty  not  exceeding  £20,  with  a  daily  penalty  not  exceeding  £10 
for  each  day  the  "engine"  is  maintained,  and  10s.  for  each  salmon 
taken.  Stake  and  bag  nets  must  only  be  used  l)eyond  the  limits  of 
the  mouth  of  the  river  as  laid  down  in  the  Act  1857,  and  must  Ijc 
employed  and  constructed  in  accordance  with  certain  regulations.  ]\Iill 
dams  erected  subsequent  to  the  passing  of  the  Act  nmst  be  con- 
structed so  as  to  allow  the  free  passage  of  salmon  up  and  down  the 
main  stream  of  the  river  in  its  ordinary  and  mean  state.  Those  erected 
previous  to  the  Act  must  be  altered  to  comply  with  these  conditions,  and 
this  may  be  done  at  the  expense  of  the  commissioners  (20  &  21  Vict.  c. 
148,  s.  56).  They  must  also  be  provided  with  a  heck  placed  in  front  of 
the  water  wheel  (s.  59).  Sec.  13  of  the  Act  1868  applies  to  the  Tweed,  and 
gives  power  to  the  commissioners  to  purchase,  for  the  purpose  of  removal, 
dams,  cruives,  etc. ;  to  remove  natural  obstructions  ;  and  to  attach  fish  passes 
to  waterfalls.  Sec.  57  of  the  Act  1857  provides  for  the  compulsory  removal 
by  the  proprietor  of  all  rocks,  shoals,  deposits  of  stones,  gravel,  sand,  mud, 
etc.,  which  interfere  with  the  free  passage  of  fish.  Cairns  in  the  river 
mainly  adapted  to  cairn-net  fishing  must  also  be  removed  by  the  proprietor 
(s.  58).  Sec.  62  prohibits  unfair  fishing.  Sec.  63  prohibits  the  use  of  a 
leister  or  spear  under  a  penalty  not  exceeding  £10,  and  10s.  for  every 
salmon  so  taken,  with  forfeiture  of  leister  and  fish;  and  by  sec.  64  the 
possession  of  such  a  weapon  within  five  miles  of  the  river  is  prohibited 
under  a  penalty  not  exceeding  £2,  and  the  forfeiture  of  the  weapon. 
Sees.  65  and  66  prohibit  pollution.  Sec.  73  provides  that  any  person 
who  catches  a  salmon  while  fishing  for  trout  must  deliver  it  to  the 
proprietor  of  the  salmon  -  fishing.  Sec.  79  gives  the  Board  of  Com- 
missioners power  to  levy  an  annual  assessment  upon  all  proprietors  of 
fisheries. 

Poacldnfj  on  the  Tweed  is  regulated  by  the  Act  1859  (22  &  23  Vict. 
c.  70,  s.  15).  Xight  poaching,  i.e.  three  or  more  persons  in  company  illegally 
fishing  at  night,  is  punishable  under  the  'j,eneral  Scotch  Act  1862  (25  & 
26  Vict.  c.  97,  ss.  27,  34).  Sec.  14  of  the  Act  1859  prohibits  the  use  of 
pout-nets,  rake  hooks,  or  other  engines  or  nets,  and  the  method  of  poaching 
called  "snigglhig"  {Eodgcr,  1879,  4  Coup.  210;  Hislop,  Higli  Court,  19 
March  1879;  Murray,  High  Court,  8  June  1891).  A  cleek  or  gaff  may 
not  be  used  from  15  September  to  1  IMay,  no  other  instrument  being 
permissible  during  that  period  but  a  landing-net  (s.  10).  Sec.  18  of  the 
Act  1868  prohibits  the  use  of  roe  for  fisliing,  and  is  applicable  to  the 
Tweed.  The  meshes  of  all  nets,  except  herring,  shrimp,  and  landing  nets, 
must  not  be  less  than  If  inches  from  knot  to  knot  (s.  13). 

The  Solvjay  and  its  tributaries  have  also  been  the  subject  of  special 
legislation.  The  Solway  and  its  Scotch  tributaries,  except  tlie  Annan  and 
the  Esk  and  their  tributaries,  are  still  regulated  by  the  Act  1804  (44  Geo. 
III.  c.  45).  The  Act  1862  (25  &  26  Vict.  c.  92)  and  the  Act  1868  (31  & 
32  Vict.  c.  123),  with  the  exception  of  sec.  25,  apply  to  tlie  Solway.  Under 
tlie  Act  1802,  s.  6  (1)  (2),  the  commissioners  under  that  Act  fixed  the  limits 
dividing  the  Solway  from  the  sea,  and  also  tlie  limits  of  the  Solway  Firth. 
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The  commissioners  also  lixctl  the  close  Lime  for  I)Oth  net  and  rod  fishing. 
Sec.  'V.)  deals  with  fixed  engines,  l)y  applying  to  the  Scotch  portions  of  the 
Suhvay  the  English  Act  24  v'v:  2'>  Vict.  c.  l(j!),  and  espcci.dly  sec.  ll.thu 
practical  ellect  of  which  was  t(^  make  all  fixeil  engines  illegal,  unless  lawfully 
exercised  in  ISGl  or  the  four  preceding  years  hy  virtue  of  any  grant,  or 
charter,  or  innnemorial  usage  (28  &  29  Vict.  c.  121,  s.  :!9).  In  1877  the 
Solway  Salmon  Fisheries  Commissioners  Act  (40  &  41  Vict.  c.  240)  was 
])assed.  The  commissioners  under  that  Act  were  ap[)ointed  to  iniiuire 
into  the  legality  of  all  fixed  engines  erected  or  used  for  the  taking  of  salm<jn 
in  the  waters  and  shores  of  the  Solway  Firth  as  the  same  had  been  fixed 
under  the  authority  of  the  Salmon  Fisheries  (Scotland)  Act,  18G2,  and  in 
the  rivers  llowing  inU)  the  same,  and  to  al)ate  or  remove  all  such  as  were 
not,  in  their  opinion,  "privileged."  "  Trivileged  fixed  engine"  was  defined 
U)  include  oidy  such  fixed  engines  as  were  in  use  for  takhig  salmon  during 
the  open  season  of  one  or  more  of  the  years  1861,  1862,  186."1,  18G4,  in 
])ursuance  of  any  charter,  grant,  or  innnemorial  usage  (s.  4).  Under  the 
powers  conferred  hy  this  Act  the  commissioners  issued  a  list  of  all  fixed 
engines  sanctioned  hy  them  as  "  privileged,"  ttigether  with  a  memorandum 
of  their  proceedings. 

One  of   the  chief  dilliculties  with   which  the   commissioners   had    to 
deal   was   in   regard    to    paidlc-ncU.      In    Gilhcrtsoii   v.   Mackenzie,    1878, 
o   R.  610,  it  had  been  found  that  there  was  a  public  right  to  fish  for 
white  fish,  including  llounders,  and  all  other  kinds  of  fish  except  salmon 
anil  fish  of    the  salmon    kind,   in    the   sea   and   along   the   shore  of   the 
Solway  Firth,  and  that  by  means  of  stake  or  other  nets  or  engines  fixed 
on  the  sIku'c,  in  such   places  and  of   such   description   as   not   to   inter- 
f(U'e  with  ]\Ir.  ^Mackenzie's  right  of  salmon-fishing ;   under  reservation  of 
the  right  of  either  party  to  take  such  legal  proceedings,  the  one  against 
the  other,  as  may  he  com])ctent  to  prevent  all  undue  or  improper  encroaeh- 
nu'ut  on,  or  interference  with,  his  or  their  respective  right  of  fishing.     The 
fishermen  using  these  nets  admitted  that  they  had  no  right  to  fish  for 
salmon,  and  they  claimed  no  certificate  of  privilege  ;  and  the  commissioners, 
after  hearing  evidence,  found  that  they  were  used  for  the  taking  of  salmon, 
and  ordered   the   removal  of  such   of  them   as   they  had  seen   at  Annan 
(Memorandum  of  Commissioners).     This  deliverance  was  appealed  against 
in  the  case  of  CouUhart  v.  Mackcnsic,  1879,  6  Ii.  1322;  but  the  deliverance 
of  the  commissioners  was  upheld.     In  Mackenzie  v.  Murray,  1881,  9  I*.  186, 
j\Ir.  Mackenzie,  the  defender  in  the  two  former  cases,  sought  interdict  against 
certain   white  fishers  erecting  or  continuing  to  use   stake  or   paidle   nets 
similar  to  those  referred  to  in  the  former  cases,  during  the  open  salmon  season 
within  the  limits  of  his  fishings.     After  a  proof  and  remits  to  a  man  of 
skill,  interdiet  was  granted  as  regards  certain  specified  places,  and  decree 
for  the  removal  of  nets  erected  thereon.     A  similar  interdict,  but  extendin*' 
both  to  the  salmon-fishing  season  and  the  close  time,  was  granted  in  1). 
Bnceleneli  v.  Kcan,  1800,  17   \l.  829.     Other  engines,  such  as  "half-nets," 
"poke-nets,"   and  "raise-nets,"  have   also   given  rise   to   controversy.     It 
must  always  be  a  ([ucstion  of  proof  whetlier,  in  any  ]iarticular  instance,  they 
are  used  for  the  purpose  of  taking  salmon  or  impeding  the  run  of  salmon. 
Sec.  3.'»  of  the  Act  1862  puts  tlie  Scotch  waters  of  the  Solway  under  the  pro- 
visions of  the  English  Act  "as  far  as  such  provisions  relate  to  the  use  of 
fixed  engines  for  taking  salmon."     (See  also  IJejiort  by  Connnissioners  on 
Crown  Kights  of  Salmon-Fishing  in  Scotland,  1890:  lloyal  Commission  on 
Tweed  and  Solway  Fisheries;  Solway  Firth  Ifeport,  1896,  p.  15;  Iteport  of 
Solway  White-Fishing  Connnission,  1892,  p.  7.) 
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The  Annan  has  been  dealt  with  by  a  special  Act,  1841  (4  Yict.  c.  IS), 
l»ut  is  also  subject  to  the  sjeneral  Acts  of  1862  and  1868. 

The  Esk  is*  reuulated  bv  the  En<rlish  Acts  of  1861  and  1865  (28  &  29 
Yict.  c.  121,  s.  63),  but  all  offences  committed  within  Soutcli  jurisdiction 
are  to  be  dealt  with  under  the  Scotch  Act,  1862. 

Ponrhinf/,  i.e.  the  taking  of  salmon  or  other  fish  of  tlic  salninu  kind 
without  having  a  legal  right  or  permission  from  one  having  legal  right,  is 
punishable  under  0  Geo.  iv.  c.  39,  and  7  &  8  Vict.  c.  95.  Sec.  1  of  the  latter 
Act  provides  that  "  if  any  person,  not  having  a  legal  right  or  permission 
from  the  proprietor  of  the  salmon  fishery,  shall  wilfully  take,  fish  for,  or 
attempt  to  take,  or  aid  or  assist  in  taking,  fishing  for,  or  attempting  to 
take,  in  or  from  any  ri\'er,  stream,  lake,  water,  estuary,  firth,  sea-loch,  creek, 
bay,  or  shore  of  the  sea,  or  in  or  upon  any  part  of  the  sea,  within  one  mile  of 
low-water  mark  in  Scotland,  any  salmon,  grilse,  sea-trout,  whitling,  or  other 
fish  of  the  salmon  kind,  such  person  shall  forfeit  and  pay  a  sum  not  less  than 
ten  shillings  and  not  exceeding  five  pounds  for  each  and  every  such  offence, 
and  shall,  if  the  Sheriff  or  Justices  shall  think  ])roper,  over  and  above  forfeit 
each  and  every  fish  so  taken,  and  each  and  every  Ijoat,  boat-tackle,  net,  or  other 
engine  used  in  taking,  fishing  for,  or  attempting  to  take  fish  as  aforesaid ; 
and  it  shall  be  lawful  for  any  person  employed  in  the  execution  of  this  Act 
to  seize  and  detain  all  fish  so  taken,  and  all  boats,  tackle,  nets,  and  other 
engines  so  used,  and  to  give  information  thereof  to  the  Sheriff  or  any  Justice 
of  the  Peace,  and  any  such  Sheriff  or  Justice  may  give  such  orders  concerning 
the  immediate  disposal  of  the  same  as  may  be  necessary"  (Anderson,  1867, 

5  Irv.  499:  Grant,  1876,  3  E.  J.  C.  28:  O'Neill,  1883,  10  E.  J.  C.  76; 
Macintosh,  1829,  1  Deas  and  And.  183;  L.  Lovat,  1886,  1  White,  119; 
ITvdson,  Q.  B.  Nov.  1863 ;  Easton,  1844,  2  Broun,  95).  Prosecution  must 
follow  within  six  months  after  the  offence  (9  Geo.  iv.  c.  39,  s.  13).  Im- 
prisonment may  follow  non-payment  of  tlie  penaltv  {Lawson,  1853,  15  D. 
392). 

Niriht  Poaching  is  made  a  criminal  offence  by  sec.  27  of  the  Act  1862  (25 

6  26  Vict.  c.  97).  "  If  three  or  more  persons,  acting  in  concert,  or  being 
together  or  in  company,  shall  at  anytime  between  the  expiration  of  the  first 
hour  after  sunset  on  any  day  and  the  beginning  of  the  last  hour  before 
sunrise  on  the  following  morning,  enter  or  be  found  upon  any  ground  ad- 
jacent or  near  to  any  river  or  estuary  of  the  sea,  with  intent  illegally  to 
take  or  kill  salmon,  or  having  in  his  or  their  possession  any  net,  rod,  spear, 
light,  or  otlier  instrument  used  for  taking  salmon  with  such  intent  as  afore- 
said,  or  shall  illegally  take  or  kill,  or  attempt  to  take  or  kill,  or  aid  or 
assist  in  killing  or  taking  salmon,  every  such  person  shall  be  guilty  in 
Scotland  cjf  a  criminal  offence,  and  in  England,  within  the  limits  of  the 
Tweed  Fisheries  Amendment  Act,  of  a  misdemeanour,  and  shall,  for  every 
such  offence,  be  liable  to  a  fine  not  exceeding  five  pounds,  or  to  imprison- 
ment for  any  period  not  exceeding  three  months,  as  the  Sheriff  or  Justices 
before  whom  such  persons,  or  any  of  them,  are  tried  and  convicted,  may 
determine ;  and  if  such  fine  be  not  immediately  paid  on  conviction,  the 
offender  so  failing  to  pay  shall  be  sentenced  to  imprisonment  for  such  period, 
not  exceeding  three  months,  as  the  Sheriff  or  Justices  may  adjudge,  unless 
such  fine  shall  be  sooner  paid." 

Trout-Fishinij  requires  no  express  grant  or  prescri])tive  possession,  but 
passes,  in  the  case  of  private  lochs  and  rivers,  as  a  part  and  ])ertinent  of  the 
land  {Carmichael,  1787,  Mor.  9645  ;  Macdonald,  1836,  12  S.  259  ;  Mackenzie, 
1830,  8  S.  816, 6  W.  &  S.  31 :  E.  of  Aloyne,  16  Nov.  1814,  F.  C. ;  Paird,  1836, 
14  S.  396;  Canniwjhamc,  1838,  i6  S.  1080;  Stewart's  Trs.,  1874,  1  P.  338). 
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The  right  may,  however,  be  reserved  or  given  out  expressly  to  another  who 
is  not  [)rni)rietijr  of  the  hinds,  and  may,  in  like  manner,  he  carried  hy 
prescription  on  a  general  title,  hut  the  ]»re8crii)tion  must  he  exclusive 
{MarjJoimhl,  ut  siqjva;  Srolt,  1G35,  Mor.  12771  ;  Scott,  18G9,  7  M.  H.  L.  35). 
It  would  appear  that  the  right  cannot  he  constituted  as  a  separate  feudal 
estate,  like  salmon-lishing,  hut  must  he  connected  with  some  heritable 
suhject,  nor  ])rohal)ly  can  the  right  be  acquired  as  a  servitude  (Menucs, 
1854,  IG  U  827;  ralrU-h-,  18G7,  5  M.  08:1).  A  written  title  either  to  the 
adjacent  lands  or  the  fishings  is  necessary,  and  the  public,  therefore,  cannot 
lirescribe  a  right  of  trout-fishing  against  a  projaietor  of  a  river  or  loch 
{.]funt;/oiiicri/,  18G1,  2:')  I).  G;'.5).  A  right  of  way  along  the  bank  of  a  river 
or  loch  does  not  give  the  public  the  right  of  fishing  in  a  private  stream  or 
loch  (Ferf/t(son,  1844,  G  I).  13G3 ;  Monttjomery,  ut  supra).  Xor  does  the 
riglit  in  the  public  of  being  at  or  on  a  navigable,  but  non-tidal,  river,  for 
the  pur])oses  of  navigation,  entitle  them  to  fish,  for  trout  therein  {Grant, 
1804,  21  li.  358).  An  agricultural  tenant  is  not  entitled  to  fish  unless 
permitted  by  his  lease  {D.  of  Bichinond,  4  Irv.  10:  Maxwell,  18G8,  9  M.  H. 
r..  1).  A  right  of  salmon-fishing  carries  with  it  the  lesser  right  of  trout- 
fishing,  but  not  necessarily  to  the  exclusion  of  the  right  of  trout-fishing 
possessed  by  the  ])roi)rietor  of  adjacent  lands.  In  order  to  exclude  him, 
exclusive  possession,  with  liis  acquiescence,  for  the  prescriptive  period 
W(juld  probal)ly  lie  necessary  (Bell,  Prin.  747).  When  different  proprietors 
possess  salmon  and  trout  fishing  in  the  same  water,  the  latter  right  must 
be  exercised  so  as  not  to  cause  injury  to  the  former  {Carmichad,  1787,  2 
Ilailes,  1033  :  Mackenzie,  1830,  8  S.  81G,  G  W.  &  S.  31 ;  Somrncrrillc,  1859, 
22  i).  279:  Forhcs,  182G,  4  S.  G50 ;  Guthrie,  1855,  17  D.  1002:  D.  of 
SutherlamI,  183.G,  14  S.  90G ;  Anderson,  1867,  G  M.  117;  Stuart,  18G7, 
G  M.  I[.  L.  123).  The  question  of  confiict  between  the  two  rights  is 
a  jury  question  (Macfarlane,  Issues,  p.  590).  Where  a  private  loch 
is  surrounded  Ijy  the  lands  of  two  or  more  pro]>rietors,  the  presumj)- 
tion  is  that  each  proprietor  has  a  common  right  of  fishing  over  the  whole 
loch. 

Tront-Poackiwj  is  prohil)ited  by  8  «&  9  Vict.  c.  26,  and  23  &  24  Vict.  c. 
45.  The  former  Act  prohibits  all  persons,  except  the  ]iro]irietors  of  the 
adjacent  lands  or  others  having  a  right  to  fish,  or  holding  a  written 
permission  from  those  who  have  a  right  to  fish,  from  fishing  for  trout  or 
other  lish,  nnder  a  penalty  of  £5  for  each  ofl'ence.  The  latter  Act  (s.  1) 
]irohibits  certain  other  methods  of  fishing,  viz.  double-rod  fishing,  cross- 
line  fishing,  set  lines,  otter  fishing,  burning  the  water,  striking  the  fish  with 
any  instrument,  or  pointing;  and  also  inohibits  putting  lime  into  the  water, 
or  any  other  substance  destructive  to  trout  or  other  fresh-water  fish,  with 
intent  to  destroy  the  same:  "Provided  that  nothing  in  this  Act  contained 
shall  prevent  any  person,  having  the  right  to  fish  in  any  river,  water,  or 
loch  in  Scotland,  or  any  person  having  ijurmission  from  such  person,  from 
exercising  the  right  of  fishing  in  such  river,  water,  or  loch  in  any  mode  not 
prohibited  by  law  i)rior  to  the  passing  of  this  Act." 

Eel  fishing,  like  trout  fishing,  belongs  to  the  jiroprietor  of  the  adjacent 
lands  as  a  pertinent  without  proof  of  possession  of  the  right,  and  it  has 
been  held  that  a  right  to  eel  cruives  may  be  acquired  by  possession  as  a 
part  and  pertinent  by  the  ]»roprietor  of  adjacent  lands. 

[See  Stair,  ii.  :'.. 'g1  ;  Ersk.  ii.  6.  15;  P.ankt.  ii.  :'.  Ill:  lidl,  Prin. 
Stewart,  Law  of  Fishiny;  I'aterson,  Fishen/  Laws;  llankine,  Laudmvncr- 
ship,  LeiVics\  Dunc^in,  Manual  of  Salmon  Fisheries  Aeti>\] 

See  lUvEu;  Ska  and  SKAsnoitK. 
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Fixtures. — A  fixture  has  been  delined  l»y  an  English  judge  as 
follows :  "  The  meaning  of  the  word  is  anything  annexed  to  the  freehold, 
that  is,  fastened  to  or  connected  witli  it,  not  in  mere  juxtaposition  to  the 
soil.  AVhatever  is  so  annexed  becomes  part  of  the  realty,  and  the  person 
who  was  the  owner  of  it  when  it  w^as  a  cliattcl  loses  his  property  in  it, 
which  immediately  vests  in  the  owner  of  the  soil,  according  to  the  maxim 
quicquid plantatur solo, solo  ceclit"  (per  Ld.  Chelmsford  in  Brand's  Trs.,  1876, 
3  R  (H.  L.)  16,  at  p.  23).  The  rule  expressed  in  tlicse  words,  or,  as  it  is 
sometimes  put,  "  incedificaium  (j)lantatum,  safuni)  solo,  solo  ccdit,"  is  re- 
cognised by  all  the  authorities  as  a  maxim  of  the  law  of  Scotland  (Stair,  ii. 
1.  40 ;  Bankt.  ii.  1.  18 ;  Ersk.  ii.  1.  15,  ii.  2.  4 ;  Bell,  Frin.  s.  1473).  Tlie  legal 
questions  which  arise  as  to  its  application  in  any  particular  circumstances 
may  be  divided  into  two  categories :  one,  whether  the  particular  subject 
has  or  has  not  lieen  annexed  to  the  solum  in  a  manner  which  the  law 
recognises  as  constituting  fixture  ;  the  other,  whether,  assuming  an  affirmative 
answer  to  that  question,  a  particular  party  has  a  right  to  have  the  fixture 
removed,  in  a  question  wdth  the  owner  of  the  solum.  As  in  certain  cases, 
nota])ly  in  Marshcdl  (1886, 13  E.  1042),  these  questions  are  confused,  it  may  be 
pointed  out  at  the  outset,  that  the  moveable  or  immoveable  character  of  an 
article  which  has  become  a  fixture  does  not  depend  in  any  degree  upon 
the  relationship  of  the  parties  between  wdiom  the  question  as  to  its  owner- 
ship is  raised.  Whether  these  parties  are  heir  and  executor  or  landlord 
and  tenant,  the  article,  assuming  the  fact  of  fixture,  has  liecome  immovealjle 
and  the  property  of  the  owner  of  the  solum,  and  is  none  the  less  so  because 
the  executor  in  the  one  case,  or  the  tenant  in  the  other,  may  be  entitled  to 
disannex  and  assert  a  right  of  property  in  it  {Brand's  Trs.,  1874,  2  E.  258 ; 
rev.  1876,  3  E.  (H.  L.)  16,  1  App.  Ca.  762;  Miller,  1894,  21  E.  658; 
Smith,  1893,  21  E.  330;  Cowan  &  Sons,  1894,  21  E.  812,  per  Ld.  Wellwood, 
at  p.  815;  Hohson,  [1897]  1  Ch.  182).  Thus  the  machinery  and  other 
articles  w^hich  are  usually  known  as  trade  fixtures,  if  actually  attached  to 
the  building,  become  'partes  soli,  and  the  property  of  the  landlord,  although 
the  tenant  has  a  right  to  remove  them  at  the  end  of  the  lease,  and  although, 
when  so  removed,  they  again  become  the  property  of  the  tenant  {Miller, 
supra). 

What  constitutes  Fixture. — The  question  whether  a  particular  thing  has 
become  a  fixture,  that  is,  has  become  a  part  of  the  soil,  or  of  some  building 
attached  to  the  soil,  is  not  to  be  solved  ])y  the  mere  consideration  whether 
it  is,  as  matter  of  fact,  affixed  to  the  soil  or  Ijuilding.  That  consideration, 
as  well  as  the  degree  or  extent  of  its  attachment,  is  to  Ije  taken  together 
with  other  elements.  These  elements  are  :  wdiether  it  can  be  removed  integre, 
solve  ct  commode,  i.e.  without  the  destruction  of  itself  as  a  separate  thing,  or 
of  the  soil  or  building  to  which  it  is  attached ;  whether  its  annexation 
was  of  a  permanent  or  quasi-permanent  character ;  whether  the  building 
to  whicli  it  is  attached  wms  specially  adapted  for  its  use  ;  tlie  intention 
of  the  person  attaching  it,  and  how  far  the  use  and  enjoyment  of 
the  soil  or  building  would  ]je  affected  by  its  removal  (per  Ld.  Wellwood 
in  Covjan&  Sons,  1894,  21  E.  812,  at  p.  817).  From  the  number  of  these 
considerations  it  is  plain  that  it  is  impossible  to  lay  down  any  very 
exact  rules  as  to  what  constitutes  a  fixture,  and  that  each  case  must  depend 
greatly  upon  its  particular  circumstances.  The  degree  of  attachment  may 
be  conclusive  in  extreme  cases.  Thus  if  an  article  is  so  firndy  attached  to 
the  solum  or  to  a  building  that  it  cannot  be  removed  without  resolving  it 
into  its  constituent  elements,  there  would  seem  no  doubt  that  it  is  a  fixture, 
whatever  was  the  intention  in  so  attaching  it,  or  its  adaptability  to  the 
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structure  to  wliicli  it  is  attached  {Elircs,  1803,  2  Sinitli's  L.  C,  lOtli  od.,  183  : 
Vyc\\,roin.  i.  786;  Ihivnll,  1874,  1  ]{.  1180;  Cochrane,  1891,  18  ]J.  1208, 
per  L(l.  ]\ri.;ueii).  A  tiling  may  be  so  attached  iiicrely  l>y  its  own  woi^dit 
and  size :  and  tlius  large  leaden  vessels,  standing  on  the  lloor  (jf  a  manu- 
factory, were  held  to  lie  fixtures,  tlKuigii  they  were  not  attached  to  the  Hoor 
in  any  way,  because  they  could  not  have  been  taken  out  of  the  building 
without  melting  them  down  {Nicen,  1823,  2  8.  270).  lUit  as  a  general  rule 
the  fact  that  an  article  is  not  attached  to  the  soli'm  by  any  artitieial  means, 
Iiut  solely  by  its  own  weight,  is  a  strong  indication  that  it  is  not  a  fixture 
(  Waashorumili,  1 830, 4  A.  &  E.  884,  barn  resting  on  staddles ;  ex  parte  Astliiry, 
1809,  L.  It.  4  Cb.  G30);  a  principle  which  forms  a  test  which  has  been 
frorjucntly  a]»plicd  to  distinguisli  between  fixed  and  movealde  parts  of 
machinery  {Fisher,  1843,  5  1).  775  ;  afld.  1845,  4  Jk'll's  Ai)p.  280  ;  Lomjhuttoin, 
1809,  L.  It.  5  Q.  B.  123).  The  law  on  this  point  has  been  expressed  by  Ld. 
Blackljurn  as  follows :  "  Perhaps  the  true  rule  is,  that  articles  not  otherwise 
attached  to  the  land  than  by  their  own  weight  are  not  to  be  considered 
as  part  of  the  land,  unless  the  circumstances  are  such  as  to  show^  that  they 
were  intended  to  be  part  of  the  land,  the  onus  of  showing  that  they  were  so 
intended  lying  on  those  who  assert  that  they  have  ceased  to  be  chattels ; 
and  that,  on  the  contrary,  an  article  which  is  affixed  to  the  land  even 
slightly  is  to  be  considered  as  part  of  the  land,  unless  the  circumstances  are 
such  as  to  show  that  it  was  intended  all  along  to  continue  a  chattel,  the 
onus  lying  on  those  who  contend  that  it  is  a  chattel"  {Holland,  1872,  L.  \\. 
7  C.  P.  328,  at  p.  335;  see  remarks  on  this  in  Hohson,  [1897]  1  Ch.  182). 
The  question  of  intention,  i.e.  whether  the  article  is  annexed  for  the 
improvement  of  the  solum  or  building,  or  merely  for  the  better  enjoyment 
of  the  article  itself  (see  opinion  of  Blackburn,  J.,  in  Parsons,  1800,  14  "VV. 
E.  800),  is  probably  mainly  instrumental  in  establishing  the  rule,  that 
w'hereas  doors  and  windows,  though  easily  moveable,  are  fixtures  (Johnson, 
1783,  Mor.  5443,  per  Ld.  Cockburn  in  Fisher,  5  D.  775,  at  p.  790),  carpets, 
grates,  pictures,  and  mirrors,  if  attached  to  the  floor  and  walls  liy  any 
ordinary  method,  are  not  (Cochrane,  1891,  18  E.  1208;  Nisbct,  1880,7  P. 
575,  per  Ld.  Blackburn  in  IMland,  snj'tra,  at  p.  335).  It  is  difficult  to 
understand  on  what  principle  gas-fittings  have  been  held  not  to  be  fixtures 
(Nislx't,  supra,  per  Ld.  M'Laren  in  Cochrane,  sn-pra,  at  p.  1210).  The  con- 
sideration of  special  adaptation  to  the  liuilding  was  given  effect  to  by  Ld. 
Mansfield  in  Za?r^07i's  Exrs.,  1782,  1  H.  i'.l.  259,  note,  where  it  was  held 
that  salt-pans  were  fixtures,  because  the  salt  springs  in  which  they  were 
used  were  no  use  without  them.  It  is  also  the  foundation  of  a  rule  adopted 
in  order  to  distinguish  between  the  fixed  and  moveable  ornaments  of  a 
house,  which  is,  tliat  those  statues,  pictures,  mirrors,  and  the  like,  which 
form  a  part  of  the  architectural  desitin,  and  are  not  easy  to  rejilace,  are 
fixtures  {UEiincourt,  1800,  L.  P.  3  Eq.  382;  Norton,  [1890]  2  Ch.  497: 
Siu'dcLr,  2  Kernan,  170;  Amos  on  Fixtures,  3rd  ed.,  p.  22:  contrast  Nisbct, 
1880,  7  P.  575,  and  Cochrane,  1891,  18  P.  1208).  Again,  in  certain  cases 
the  permanent  or  temporary  character  of  the  annexation  is  the  ruling 
consideration.  In  such  cases  the  permanency  is  to  be  judged  relatively  to 
the  right  of  the  person  annexing,  as  the  mere  fact  that  the  annexation  is 
made  by  a  party  whose  right  to  the  subject  is  temporary,  and  that  he 
intends  to  remove  it  when  he  leaves,  does  not  prevent  its  becoming  a 
fixture  {lirand's  Trs.,  1870,  3  P.  (H.  L.)  16;  iMcux,  1875,  L.  P.  7  II.  L. 
481).  The  meaning  of  temporary  annexation  may  be  shown  1-y  an 
illustration  employed  by  Ld.  lUaekburn,  in  contrasting  the  anchor  of  a  shii), 
which  remains  moveal)le  thouijjh  fixed  in  the  soil,  with  the  anchor  of  a 
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suspension  bridge,  wliich  is  a  fixture  {Holland,  1872,  L.  U.  7  C.  V.  P>28). 
Another  illustration  may  lie  liazarded  in  tlie  l)Ooths  or  other  temporary 
erections  put  up  for  a  fair,  whicli,  it  is  presumed,  remain  moveable  though 
temporarily  fixed  on  the  ground. 

These  general  rules  may  be  illustrated  by  a  statement  of  some  c)f  the 
articles  which  have  been  decided  to  be  or  not  to  1)C  fixtures.  It  will  bo 
convenient  to  take  separately  articles  fixed  to  the  soil,  to  a  dwelling-house, 
and  to  a  manufactory  or  mill. 

Artieks  fixed  to  the  Soil. — It  may  be  taken  as  a  general  princii^e  that 
all  things  planted  in  the  ground  with  the  intention  that  they  should  grow- 
there  become  partes  soli,  though  in  certain  cases,  as  will  be  shown  later, 
the  planter  may  be  entitled  to  remove  them.  In  this  category  are  trees, 
shrubs,  turf  (Bwns,  1880,  8  E.  226),  and  the  vines  in  a  vinery  (Jenkins, 
18G2,  2  John.  &  H.  520).  Similarly,  the  ordinary  appurtenances  of  an  estate, — 
gates,  dykes,  walls,  and  railings, — even  though  of  an  ornamental  character, 
and  as  a  matter  of  fact  detachable,  are  fixtures  (Stair,  ii.  1.  40  ;  Tod's  Trs., 
1872,  10  :\r.  422;  Gmham,  1875,  2  E.  438;  see  eontra  as  to  temporary 
fencing,  IMce  of  Bucelench,  1871,  9  M.  1014). .  The  same  may  be  said 
of  any" building  with  foundations  sunk  into  the  ground,  whether  erected  for 
agricultural  or  trading  purposes  (Muxs,  1803,  2  Smith's  L.  C,  10th  ed.,  183), 
or  purely  for  pleasure,  as  a  pinery  or  conservatory  (Ferr/uson,  1885,  12  E. 
1222;  BueUand,  1820,  2  Brod.  &  Ex  54;  Jenkins,  1802,  2  Jolm.  &  H.  520). 
And  an  opinion  has  been  expressed  that  garden  seats  sunk  in  the  ground, 
or  a  light  wooden  bridge  thrown  over  a  stream,  would  be  fixtures  (per  Ld. 
Cockburn  in  Finher,  1843,  5  D.  775,  at  p.  796 ;  BEyneoiirt,  1866,  L.  E.  3 
Eq.  382).  But  a  building  or  article  resting  on,  but  not  l)uilt  into,  the  ground, 
or  an  erection  on  the  ground,  is  not  as  a  rule  a  fixture  {Wansborovgh,  1830, 
4  A.  &  E.  884 ;  eoi  peirtc  Asthury,  1869,  L.  E.  4  Ch.  630,  at  p.  639). 

Articles  attached  to  a  Dvjcllingjionse. — Of  things  attached  to  a  dwelling- 
house,  ordinary  pieces  of  furniture,  carpets,  pictures,  and  mirrors  are  not 
fixtures  as  a  general  rule  {Fisher,  1843,  5  D.  775  (Ld.  Cockburn);  Cochrane, 
1891,  18  E.  1208).  The  principle  governing  exceptional  cases,  where  they 
are  part  of  a  scheme  of  decoration,  has  been  already  stated.  Doors  and 
windows  have  long  been  estaljlished  as  fixtures  {Johnson,  1783,  Mor.  5443 ; 
Graham,  1875,  2  E.  438,  per  Ld.  Ormidale,  p.  441),  whereas  grates  and  gas- 
fittings  are  not  {Nishct,  1880,  7  E.  575).  Ordinary  mantelpieces  would 
seem  to  be  fixtures,  ornamental  ones  not,  or  at  least  removable,  in  a  question 
between  heir  and  executor  {Bishop,  1855,  24  L.  J.  Ex.  229 ;  Leach,  1835,  7 
C.  &  P.  327).  A  wall  paper  is  of  course  a  fixture  {iJ'Eyncourt,  1866,  L.  E. 
3  Eq.  382) :  and  tapestry  put  up  instead  of  a  paper  may  be  fixed  so  as  to 
b'ocome  so  {Norton,  [1896]  2  Ch.  497). 

Machinery. — In  the  case  of  a  manufactory  it  is  established  that  machineiy 
strongly  built  in,  or  specially  adapted  to  the  particidar  premises,  is  fixed 
{Fisher,  1843,  5  13.  775;  affU.  1845,4  Bell's  App.  286;  Brcmd:s  Tr>^.,  1874, 
2  E.  258;  revd.  1876,  3  E.  (H.  L.)  16,  and  1878,  5  E.  607;  Doicall,  1874, 
1  E.  1180,  per  L.  J.  C.  Moncreitt),  while  machinery  merely  resting  on  the 
building  is  not,  unless  it  is  of  very  exceptional  size  and  weight  (cases  quoted 
above,  and  Lonf/hottom,  1869,  L.  E.  5  Q.  B.  123).  The  doul)tful  case  would 
seem  to  be  where  macliinery  is  attached  to  the  l)uilding,  Imt  only  with  ])olts 
and  screws  for  the  purpose  of  steadying  it.  A  series  of  cases  have  established, 
in  England,  that  the  fact  of  its  being  affixed  makes  it  a  fixture  {Wcdmcsley, 
1859,7  C.  B.  (N.  S.)  115 :  Mather,  1856,  2  Kay  &  J.  536 ;  Boyd,  1867,  L.  E. 
5  Eq.  72;  l<m[ih,itom,svpra:  TTolkmd,  1872,  L.  E.  7  C.  P.  328,  practically 
overruling  HallcnccU,  1851,  6  Ex.  295).     In  a   Scotch  case,  however,  the 
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Lord  .Tnstifo  T'loik  CMoncroilV)  iiitiinatcd  that  lie  was  not  pi'0|jaied  to 
assent  lo  tin's,  and  that  lio  jji'cfci'rcil  tlifM-casoninL' of  Parko,  1'.,  in  Ifnllfnrcll, 
to  that  oi'  Li\.  JJlackhuni  in  HoUiukI  (Hoinill,  1.S7I,  I  \[.  1  180). 

Consfri'.dive  Fixture. — In  addition  to  those  things  which  heeonie  fixtures 
hy  actual  ;innexatif»n  to  land  nr  huildintis,  it  is  rcco<inised  that  a  thin^ij  not 
actually  attached  may  heconie  a  fixture  hy  constructive  annexation. 
Constructive  fixtures  have  heen  defined  hy  Ld.  Cockhurn  as  "things  so 
fitted  and  constructed  as  to  helong  specially  to  the  particular  machinery, 
and  nut  tn  he  equally  suited  to  any  other"  {Fislicr,  184.'-i,  at  p.  832).  A 
nuirc  general  statement  is  made  hy  Brett,  M.  R.,  speaking  of  fixed  macliineiy  : 
"  Everything  wliicli  is  ]tart  of  the  machine  is  ])art  of  the  \a.\u\"  {SJirjIiihl, 
dr.,  JJidldui;/  Sucidy,  infra,  at  p.  .'lO.S).  Thus  leathern  helts,  necessary  tor 
the  machinery,  hut  in  themselves  easily  movealde,  have  heen  held  fixtures 
(ShcJ/i'dd,  dc,  JJniliHvg  Society,  1884,  15  Q.  1'..  D.  358).  The  key  of  a  door 
and  the  millstone  of  a  mill  arc  fre(|uent  illustrations  (Ed.  f'ockhurn  in 
Fis/irr,  .^irpra ;  Crowder,  d.,  in  iraJmr.slry,  1 8r>0,  7  C.  B.  (X.  S.)  115,  at  p.  138). 
A  ])oint  of  some  douht  would  seem  to  he  the  case  where  there  are  du])licates 
I  if  separalile  hut  necessary  parts  of  machinery.  In  the  case  of  Fis/tcr, 
such  du]ilicates  were  held  to  be  nioveahles  (5  1),  at  p.  832);  but  in  a  more 
recent  Englisli  case  they  were  accounted  fixtures,  on  the  ground  that, 
altlumgh  the  machine  might  be  com])lete  without  them,  still  it  was  a 
more  perfect  machine  with  them  (ex  parte  Asthury,  18G9,  L.  E.  4  Ch.  G30,  at 
p.  G34). 

Jyuihhng  an  Accesmri/  of  a  Movcallc  Subject. — It  has  been  suggested  that 
a  moxeable  subject  may  remain  nioveal)le  even  when  aflixed  in  a  liuilding, 
if,  from  their  relative  values,  it  may  fairly  be  assumed  that  the  building  is 
a  mere  accessary  of  the  moveable.  Professor  Bell  reports  a  ease  in  which 
a  telesco]ic  was  held  moveal)le  under  such  circumstances  and  for  that 
reason  (IJell,  Com.  i.  787).  It  is  doubtful  whether  this  rule  would  be  ap]>lic(l 
in  a  modern  case  (see  Tod's  Trs.,  1872,  10  ]\I.  422). 

liiyht  of  FiC moved.  By  Contract. — Tn  passing  from  the  ([uestion,  "What  is 
a  fixture  ?  to  the  question,  l^y  wliom  may  fixtures  be  removed  ?  it  may  first 
l)e  noted  that  it  is  within  the  power  of  anyone  alfixing  a  movealde  subject 
to  land,  to  stipulate  by  express  contract  for  the  right  to  remove  it.  He  cannot, 
however,  by  any  such  stip'alation,  prevent  the  fixture  liecoming  part  of  the 
land  and  the  property  of  the  landlord  {Ifohson,  [1897]  1  Ch.  182).  Tlie 
result  of  this  is  that  the  right  to  remove,  though  valid  in  a  question  with 
the  landlord  or  his  personal  representatives,  would  not  lie  enforceable  in  a 
question  with  a  singular  successor  in  the  lands.  Thus  where  a  party  erected 
a  gas-engine  on  a  saw-mill,  on  a  contract  hu-  payment  by  instalments,  and 
under  an  agreement  that  he  should  have  the  right  to  remove  it  if  any  instal- 
ment was  not  paid,  it  was  held  that  a  mortgagee  was  entitled  to  the  engine, 
and  that  the  agreement  would  not  be  enforced  against  him  (Hohsou,  i^ujira, 
distinguishing  CVm?yrr/awr/  Union  Bankinrf  Co.,  [1892]  1  Ch.  4\'\  and  Goufjit, 
[1894]  1  Q.  B.  713 ;  cf.  Ho/jarfh,  1882,  9  B.  964). 

In  cases  which  are  not  ruled  by  ex])ress  contract,  the  right  to  remove 
a  fixture  depends  materially  upon  the  character  in  which  that  right  is 
asserted.  Ld.  Ellenborough,  in  a  well-known  ]iassage,  has  pointed  out  that 
the  (piestion  usually  arises  between  three  clases  of  persons,  N-iz.  lieir  and 
executor,  fiar  and  tlit>  executors  of  a  liferenter,  and  landlord  and  tenant 
(Flurs,  1803,  2  Smith's  L.  C,  10th  ed.,  183,  at  ]).  193).  Tlie  right  b^ 
remove  is  widest  in  the  case  of  lamllord  and  tenant,  narrowest  in  that 
of  heir  and  executor.  Other  cases  are  seller  and  purchaser,  securities,  the 
computation  of  a  casualty,  diligence,  and  valuation. 
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Between  Landlord  and  Tenant. — The  v'vAxt  to  remove  fixtures  in  a 
question  between  landlord  and  tenant,  depends  upon  whether  the  subjects 
are  used,  under  the  lease,  tor  trading,  for  agricultural,  or  merely  for 
resiilential  ]iur[)uses.  A  leacHng  Englisli  case  {Ehccs,  1803,  '2  Smith's  L.  C, 
10th  ed.,  183)  established  the  rule  that  the  right  to  remove  trade  fixtures 
did  not  extend  to  the  case  of  air  agricultural  tenant,  who  therefore,  if  he 
erected  buildings  on  Ins  farm  without  any  express  contract,  had  to  leave 
them  at  the  end  of  a  lease.  This  rule  is  recognised  in  Scotland  (Thomson, 
1822,  1  S.  307;  Unntev,  iMndloi-d  and  Tenant ,  4:t\\  ed.,  i.  313),  with  an 
exception  in  the  case  (»f  fences  {Dul.e  of  JJiarlench,  1871,  9  M.  1014). 
The  Agricultural  Holdings  (Scotland)  Act,  188."'),  s.  30,  has  removed  this 
anomaly  by  providing  that  an  agricultural  tenant,  wlio  lias  put  up  engines, 
machinery,  or  l)uildings  on  his  holding,  without  any  obligation  to  do  so,  not 
in  substitution  for  fixtures  put  up  by  the  landlord,  and  without  any  right 
to  compensation  for  them,  may  remove  them  at  the  end  of  the  lease,  or 
within  a  reasonable  time  thereafter,  on  certain  conditions.  See  Agricul- 
tural Holdings  Acts. 

In  a  lease  of  subjects  used  for  trade,  manufacture,  or  mining,  it  has  long 
been  recognised  that  a  tenant  who  has  put  up  certain  fixtures  for  the 
purposes  of  his  trade  has  a  right  to  remove  them  at  the  end  of  the  lease 
(2  Smith's  L.  C,  10th  ed.,  pp.  183  seq.;  Syme,  1861,  24  D.  202;  first 
established  in  Poolcs  case,  1704,  1  Salk.  368).  The  general  description  of 
trade  fixtures  may  be  said  to  include  all  trade  appliances  and  machinery, 
and  all  buildings  removable  without  being  taken  to  pieces,  with  the  limit, 
probably,  tliat  the  subject  from  which  the  fixtures  are  removed  must  not 
be  entirely  destroyed  by  the  removal  (see  list  of  articles  beld  trade  fixtures 
in  Eankine,  Leases,  2nd  ed.,  p.  278).  Nursery  gardeners  have  been  held  to 
be  traders,  and  to  be  therefore  entitled  to  remove  conservatories  {Syme, 
1861,  24  D.  202).  It  has  been  held,  in  England,  that  a  tenant  is  not 
entitled  to  remove  buildings  so  constructed  that  they  could  only  be  removed 
by  pulling  them  down  and  removing  the  materials  {Whifchectd,  1858,27 
L.  J.  Ch.  474) ;  but  in  a  Scotch  case  opinions  were  expressed  that  a  market 
gardener  could  remove  the  brick  foundations  on  which  his  conservatories 
rested  {Syme,  sujjvcf) ;  and  in  the  House  of  Lords,  in  a  case  where  such 
liuildings  were  held  removable  under  an  exceptional  system  of  land  tenure, 
Ld.  Bramwell  intimated  that  they  would  also  have  been  removable  in  a 
([uestion  between  landlord  and  tenant  {Wake,  1883,  8  App.  Ca.  195,  at  p. 
210).  The  right  to  remove  fixtures  may  probably  be  enlarged  or  linnted 
by  an  established  local  cu'^tom  (Amos  on  Fixtures,  3rd  ed.,  66-69).  It 
would  appear  to  be  estal)lished  as  a  rule,  in  England,  that  a  tenant  who 
proposes  to  remove  fixtures  nnist  do  so  before  the  end  of  the  lease,  on  the 
ground  that,  after  the  relation  of  landlord  and  tenant  has  ceased  to  exist, 
the  tenant  has  no  further  right  to  be  on  the  premises  {Barff,  1895,  73  L.  T. 
118,  earlier  cases  collected  there),  bub  no  decision  has  yet  extended  this 
rule  to  Scotland  (see  LLouldsworth,  1877,  4  E.  369).  It  may  be  pointed  out 
that  the  right  of  a  tenant  over  trade  fixtures  is  not,  during  the  currency  of 
the  lease,  a  real  right  of  property  in  the  fixtures,  but  a  personal  right  to 
require  delivery  of  them  from  the  landlord,  and  that  this  may  therefore  be 
transmitted  in  security,  or  absolutely,  ])y  assignation  intimated  to  the 
landlord  {Milkr,  1894,  21  E.  658). 

A  tenant  in  a  lease  of  residential  subjects  has  not  the  same  latitude  of 
removal  which  is  enjoyed  in  a  trading  lease.  The  contrast  is  shown  in  the 
case  of  conservatories,  which  a  market  gardener  may  remove  {Syme,  1861, 
24  D.  202),  but  an  ordinary  tenant  may  not  (L'nckland,  1820,  2  Brod.  & 
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V).  54).  A  tenant,  however,  lias  tlie  right  to  remove  fixtures  of  an 
ornamental  character,  though  the  exact  limits  of  the  right  have  not  been 
determined.  1'hus  a  tenant  has  a  right  to  remove  an  ornamental  mantel- 
])iece  put  up  hy  him,  but  no  right  to  remove  a  plain  one  {Jiishup,  lyGTi,  24 
L.  J.  Ex.  229).  A  similar  right  would  seem  to  exist  with  regard  to  articles 
of  ordinary  domestic  use.  Besides  pictures,  carpets,  and  other  things  which 
are  not  lixtures  (supra),  the  teiumt  of  a  house  has  been  held  to  be  entitled 
to  remcne  bookcases  screwed  to  the  wall  {JJirch,  liS.'l.M,  2  A.  iS:  E.  ?>!),  a 
])vnnp  (Grymcs,  IH'AO,  G  Bing.  4.S7),  wooden  steps  on  a  garden  i)ath  (JJurns, 
1880,  8  K.  22G),  and  poster  beds.  And  from  a  recent  case  it  would  appear 
that  the  Court  will  very  readily  infer,  from  the  terms  of  a  lease,  or  even  from 
the  actings  of  the  parties  and  the  knowledge  of  the  landlord  that  the  lixtures 
were  to  be  put  up,  a  right  in  the  tenant  to  remove  them  {Fnyuson,  1885, 
12  11.  1222;  (luestioned  in  IJankine  on  Leases,  2nd  ed.,  p.  283). 

Bcfivecn  Fiar  and  liejyresentativcs  of  Lifercnter. — Tlie  rights  of  the  executor 
of  a  lifercnter,  in  a  question  with  the  tiar  as  to  removal  of  lixtures,  are 
more  extensive  than  tliose  of  an  executor  against  the  heir,  le.'^s  extensive 
than  those  of  a  tenant  against  the  landlord  {Elwcs,  ISOo,  2  Smith's  L.  C,  ISo). 
The  exact  limits  of  those  rights,  however,  are  somewhat  undefined.  In 
Martin  (1857,  20  L.  J.  Q.  B.  129)  the  representativt-s  of  the  rector  of  a 
})arish  were  held  to  be  entitled  to  remove  hothouses,  but  this  was  a  some- 
what exceptional  case ;  and  \\\  UEijncourt  (18GG,  L.  B.  .'5  Eq.  382),  a  case 
regarding  the  construction  of  a  will,  similar  to  the  (juesiion  between  fiar 
and  lifercnter,  the  test  put  with  regard  to  the  decorations  of  a  house  was 
simply  the  question  whether  the  articles  in  dispute  were  or  were  not 
lixtures  (see  also  Marihlij  Cadh  case  in  Brown  on  Fidurcs,  App.  A. 
"  Entail ").  On  the  other  hand,  it  has  been  held,  in  England,  that  the  repre- 
sentatives of  a  lifercnter  or  other  limited  owner  have  a  right  to  trade 
fixtures  which  is  not  apparently  less  than  that  of  a  tenant  in  a  question 
with  his  landlord  {Laivton,  1743,  3  Atk.  13,  steam  engine  ;  Ward,  1887,  57 
L.  T.  20). 

Between  Heir  and  Executor. — In  a  question  between  heir  and  executor,  it 
would  seem  that  the  rule  incvdijicatum  solo,  solo  cedlt,  applies  in  full  force. 
Evervthing  which  is  in  the  legal  sense  of  the  word  a  fixture  goes  to  the 
heir  (iVi'Arr,  1843,  5  D.  775;  allcl.  1845,  4  Bell's  App.  28G ;  Brand's  Trs., 
1874,  2  Bt.  258  ;  revd.  1876,  3  K.  (H.  L.)  IG).  In  this  respect  it  is  immaterial 
whether  the  fixtures  were  put  up  by  a  landlord  on  his  own  projjerty  or  by 
a  tenant  on  property  held  on  lease,  as  the  right  of  the  tenant  in  trade 
fixtures,  though  not  a  right  of  property,  is  heritable  in  his  succession 
{Brand's  Trs.,  svjn'it). 

Between  Seller  and  Purchaser. — In  a  ([uestion  between  seller  and 
purchaser,  the  general  rule  is  that  a  purchase  of  the  lands  includes  a 
purchase  of  all  fixtures,  or,  as  it  is  sometimes  put,  the  rule  is  the  same 
as  that  between  heir  and  executor  (Xishet,  1880,  7  B.  575;  Cochrane,  1891, 
18  II.  1208).  Details  may  be  found  in  the  former  case.  But  it  has  been 
pointed  out  tliat  l)etween  seller  and  purchaser  the  true  (piestion  is  what 
was  the  intention  of  the  parties  to  the  contract;  and  thus,  while  pictures  of 
snuiU  value  might  pass  on  the  sale  of  a  house,  a  picture  of  great  value 
relatively  to  the  value  of  the  house  would  not  (Cochrane,  supra). 

Bight  of  Herit(d)lc  Creditor  to  Fuiures. — The  rights  of  a  heritable 
creditor  to  fixtures  attached  to  the  lands  conveyed  in  security  have  been 
nuich  discussed  in  England,  and  certain  points  may  be  regarded  as 
established.  A  mortgagee  is  entitled  to  all  lixtures,  whether  thev  are  afiixed 
to  the  subjects  before  or  after  the  mortgage  (Climic,  1SG9,  L.  B.  4  Ex.  328 ; 
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Lowjhottom,  18G9,  L.  11.  5  Q.  B.  123  ;  Holland,  1872,  L.  K.  7  C.  V.  328 ;  HoUon, 
[1897]  1  Ch.  182).  Ill  the  same  way,  a  mortgage  of  a  lease  willcariy  to 
the  mortgagee  the  tenant's  right  to  remove  lixtmes  {Menx,  1875,  L.  W.  7 
H.  L.  481).  °  And  the  right  of  tlie  mortgagee  is  not  aflected  by  any  personal 
a-'-reements  between  the  mortgagor  and  the  person  who  supplied  the  fixture, 
relative  to  the  right  to  remove  it  {Hohson,  supra).  Assuming  the  i)rinciple 
of  these  decisions  to  be  applicable  to  Scotland,  it  would  appear  that  a 
]»oiid  and  disposiliun  in  security  would  give  the  bondholder  a  right  over 
the  lands  and  all  lixtures  {Arkr'ujht,  3  Dec.  1819,  R  C).  In  the  case  of  trade 
fixtures  erected  by  a  tenant,  the  bondholder  would  acquire  the  property  in 
them,  subject  to  the  right  of  the  tenant  to  remove  them  {Miller,  1894,  21  E. 
658).  From  the  quesUoii  never  having  been  raised,  ii  may  be  assumed  that 
the  tenant  would  have  the  same  right  of  removal  against  the  bondholder 
as  he  would  have  against  the  owner  of  the  subjects ;  but  it  is  difficult  to  see 
on  what  legal  principle  the  tenant's  right,  which  is  merely  a  personal 
obligation  of  the  landlord,  can  be  available  against  the  bondholder  or  any 
othtn-  singular  successor  in  the  lands.  A  security  granted  by  a  tenant  over 
trade  fixtures  is  in  effect  an  assignation  in  security  of  an  incorpoi-eal  right, 
i.e.  of  the  right  to  remove  the  fixtures,  and  may  be  completed  by  intimation 
to  the  landlord  {Miller,  supra). 

Fixtures  heUvccn  Superior  a7id  Vassal.— In  the  estimation  of  the  annual 
value  of  lands  in  order  to  fix  the  amount  due  as  a  casualty  of  composition 
on  the  entry  of  a  singular  successor,  it  has  been  held  that  the  annual 
value  of  fixtures  is  not  to  be  included,  unless  they  are  of  such  a  character 
that  a  tenant  would  not  be  entitled  to  remove  them  in  a  question  with  the 
landlord  {Marshall,  188G,  13  E.  1042).  Without  questioning  the  result 
arrived  at  in  this  case,  it  may  be  pointed  out  that  it  seems  to  have  been 
reached  on  the  theory  that  trade  fixtures  remain  the  property  of  the  tenant ; 
and  it  is  submitted  that  that  theory  cannot  be  maintained  in  view  of  the 
decision  of  the  House  of  Lords  in  JJra^id's  Trs.  (3  E.  (H.  L.)  IG ;  see  other 
cases  cited  at  commencement  of  this  article). 

Dilvjciice  to  attadt  FLdures.—TiiQ  question  whether  a  particular  article 
should  be  attached  by  adjudication,  as  a  part  of  the  land,  or  by  poinding,  as 
a  separate  moveable,  follows  the  rule  which  obtains  between  heir  and 
executor.  That  is,  if  it  is  actually  a  fixture  it  is  subject  to  adjudication,  if 
not,  to  poinding.  It  would,  however,  appear  that  an  article  may  be  attachable 
either  by  poinding,  as  a  moveable,  or  by  adjudication,  as  a  part  of  the 
lands  (see  argument  on  Arkright,  3  Dec.  1819,  F.  C,  8  F.  C.  57).  And  it 
would  seem  to  be  doubtful  by  what  diligence  the  right  of  a  tenant  m  trade 
fixtures  which  he  is  entitled  to  remove  can  be  attached.  That  right,  as  has 
been  shown  above,  is  incoi'poreal,  and  transmissible  by  intimated  assignation, 
but  is  heritable  in  succession  {3Iiller,  1894,  21  E.  G58).  The  question 
would  seem  to  be  open  whether  such  a  riglit  should  be  attached  by 
adjudication  or  by  arrestment. 

Vaiaalion  of  iV^j^iircs.— Questions  as  to  fixtures  have  arisen  in  the 
interpretation  of  sec.  42  of  the  Valuation  Act,  .  1854  (17  &  18  Vict. 
c.  91),  whereby  it  is  provided  that  all  machinery  fixed  or  attached  to  any 
lauds 'or  heritages  shall  be  considered  as  lands  and  heritages,  and  valued 
accordingly.  This  provision  has  been  held  to  subject  all  fixtures  to 
valuation,  the  argument  that  it  should  be  confined  to  those  which  a  tenant 
would  not  be  entitled  to  remove  being  repelled  {DruriKjray  Coal  Co.,  18G7, 
11  M.  977;  Chalmers,  1871,  11  M.  983;  Coiuan  &  Sons,  1894,  21  E.  812). 

[Amos  and  Ferrard  on  Fixtures,  3rd  ed. ;  Brown  on  Fixtarcs,  4th  ed. ; 
2  Smith's  Leadiiuj  Cases:   Notes  to  Flwes  v.   Mawe,  1   Bell,  Cora.    786; 
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Iliiiitcr,  L  riilliji-d  ami   Tcnaiit,  -iLli  ed.,  i.  21)4;   lUuikiiie,  Lamlowucrship, 
old  ed.,  108;  liiinkiiie,  Leases,  2nd  od.,  270.] 

Flag",  Law  of  the— The;  law  of  the  coimtiy  wliereof  ;i  .ship 
canie.s  the  ll.iy;  ([>hia.se  used  \)y  Jilaekhiini,  J.,  in  Lloi/d,  :'/.)  L.  J.  g.  Jj.,  uL  \\. 
248;  Uieey,  ConJ.  of  Iauvs,  580);  the  per.sonal  hiw  of  the  .shipowner  (\Vest- 
lake,  ;!id  ed.,  p.  202  ;  cp.  L.  J.  C.  MoneieilV  in  Jlalnwc,  J 887,  15  It.,  at  p.  158, 
"  the  hiw  of  the  home  of  the  .ship,  which  is  substantially  the  law  of  the  domicile 
of  the  owners");  where  ihere  are  several  local  laws  iindt-r  the  .same  Hag,  us  in 
Great  liritain  and  America,  the  law  of  tiie  place  of  re;4islry  (Wharlon,  Coiif. 
of  Laics,  411).  Ill  its  application,  the  law  of  the  Hag  oi  the  law  of  the 
ship  is  merely  a  special  case  of  the  law  of  the  contract  (Dicey,  50U : 
LJojd,  L.  K.  1  (^).  ]].,  at  p.  120).  It  has  been  held  to  ajiply"  in  the 
absence  of  .'Special  provision,  to  the  contract  between  shipowner  aiul 
charterer,  iu  respect  of  sea  damage  and  its  inciilents  {Llyod,  cit. ; 
In  re  Missouri  Steamship  Co.,  1888,  42  Ch.  1).  321,  where  the  Court  held 
the  law  of  England  to  be  adopted  by  the  parties,  it  was  both  the  law  of  the 
Hag,  and  the  lex  loci  solutionis).  It  determines  and  governs  the  extent  of  the 
authority  conferred  on  the  master  of  a  vessel  to  bind  the  owners  by  a 
bottomry  bond  {The  Karnak,  1869,  L.  l\.  2  l\  C.  505).  In  the  absence 
of  express  stipulation  at  the  time  of  shipment,  it  determines  the  power 
of  the  master  to  hypothecate  tiic  cargo  {The  Gactano  and  Maria,  IS82, 
L.  II.  7  P.  D.  137).  "  It  is  absurd  to  suppose  that  the  mere  fact  of  c£irrving 
the  Dutch  ilag  makes  [a  ship]  a  Dutch  ship  "  (per  Brett,  L.  J.,  in  Chartered 
Mercantile  Bank  of  India,  10  Q.  11  D.,  at  p  535).  It  was  also  laid  down 
there  that  the  "nationality  of  a  ship  depends  solely  upon  her  ownership." 
Here  the  law  of  the  Hag  was  disregarded  in  accordance  with  the  presumed 
intention  of  parties. 

In  Halmoe,  Ouiicrs  of  the  Immanucl  (1887,  15  E.  152)  it  was  main- 
tained that  the  bill  of  lading  was  by  the  law  of  the  Hag  conclusive 
evidence  of  the  amount  of  cargo  shipped;  but  a  majority  of  the  Court  held 
that  this  question  was  to  be  determined  by  the  lex  fori.  Lord  Itutherlurd 
Clark  reserved  his  opinion. 

In  prize  law,  the  Hag  is  not  conclusive  evidence  of  national  character. 
This  depends  on  the  domicile  of  the  owner ;  and  so  a  ship  carrying  a  forei^Mi 
Hag  may  run  a  double  risk  of  capture  and  condemnation. — [Uoytl's  Whealoii, 
3rd  ed.,  457;  Piiillimore,  iii.  734;  Owen,  ZW//.  of  War,  20;  Calvo,  iv/<7., 
s.v.  "  Drapeau."] 

Flags. — The  ljriti.sh  flags  are  the  Union  Jack  and  the  iJoyal 
Standard.  In  IGOG  the  banner  of  England  (St.  George),  white,  with  a  red 
cross,  was  incorporated  with  the  banner  of  Scotland  (St.  Andrew),  blue, 
with  a  white  diagonal  cross,  hi  ISOL  the  banner  of  Ireland  (St.  Patrick), 
white,  with  a  diagonal  red  cross,  was  introduccil.  Hence  the  Union  Jack. 
On  the  lloyal  Standard,  after  1G03,  the  arms  (luartered  were  those  of 
England  and  France,  Scotland,  and  Ireland.  I'luler  the  Georges  the  arms 
of  Brunswick,  and  subsequently  of  Hauover,  were  introduced.  In  1801 
France,  and  in  1837  Hanover,  di.sa])peared,  and  the  Poyal  Arms  took  their 
present  form. 

Flat. — See  Common  Interest. 
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Flogging". — See  WiiirpiNG. 


Floods. — See  JJam^'u.m  fatale. 


Flotsam  <>i-  iloatsain,  jelsaui,  lagan  or  ligan,  and  wreck  arc  terms  of 
Eaglif^h  law  which  refer  to  goods  or  cargo  which  are  found  after  a  ship- 
wreck. If  the  goods  are  cast  upon  the  land  they  are  wreck,  but  if  they 
remain  at  sea  they  are  known  l)y  one  of  the  other  names,  according  as  they 
sink  and  remain  under  water  unsecured  (jetsam),  or  sink  hut  are  fastened 
to  a  cork  or  buoy  on  the  surface  (lagan),  or  float  upon  the  surface  (flotsam). 
"  Flotsam,"  says  Ld.  Coke,  "  is  when  a  shi})  is  sunk  or  otherwise  perished 
and  the  goods  float  on  the  sea ;  jetsam  is  when  the  ship  is  in  danger  of 
being  sunk  and,  to  Hghten  the  ship,  the  goods  are  cast  into  the  sea,  and 
afterwards,  notwithstanding,  the  ship  perish.  Lagan  (vel  potlns  ligan)  is 
when  the  goods  are  so  cast  into  the  sea  and  afterwards  the  ship  perishes, 
and  such  goods  cast  are  so  heavy  that  they  sink  to  the  bottom,  and  the 
mariners,  to  the  intent  to  have  them  again,  tie  to  them  a  Ijuoy  or  cork,  or 
such  other  tiling  that  will  not  sink,  so  that  they  may  find  them  again." 
Goods  are  only  flotsam  so  long  as  they  remain  at  sea ;  whenever  they  are 
thrown  upon  the  land  they  become  w^reck. 

Flotsam,  jetsam,  and  lagan  belong  to  the  Crown  when  the  owners  are 
unknown.  Proprietors  are  allowed  to  claim  them  within  a  year  from  the 
date  when  they  come  into  the  possession  of  the  receiver  of  wreck.  Duty 
is  payable  upon  goods  found  flotsam,  jetsam,  or  lagan  as  on  imported  goods 
(57  &  58  Vict.  c.''60,  s.  569). 

The  definition  of  wreck  in  tlie  Merchant  Shipping  Act,  1894  (57  &  58 
Vict.  c.  60,  s.  510),  includes  jetsam,  flotsam,  lagan,  and  derelict  found  in  or 
on  the  shores  of  the  sea  or  any  tidal  water.  Procedure  for  dealing  with  it 
is  prescribed  in  that  Act,  ss.  518-529.     See  Wiiecks. 


Flu  men ,  a  river,  is  distinguislied  from  a  stream,  rivus,  by  its  greater 
size  ^Di^O-  -l;_).  12.  1.  1).  A  distinction  was  taken  in  llonian  law  between 
permanent  {pcrennia)  rivers,  which  flow  all  the  year  round,  and  winter 
torrents  (torrentia),  whose  beds  are  dry  in  summer.  The  distinction  between 
a  "  public  river  "  and  a  "  private  river  "  also  turned  mainly  upon  the  per- 
manent or  occasional  nature  of  the  flow  of  water.  A  public  river  is  a 
permanent  river  {Dig.  43.  12.  1.  3),  and  it  may  be  either  navigable  or  not 
navigable.  "  A  burn  is  a  fiumen,  in  the  sense  of  the  Eoman  law,  being 
perennial,  and  having  an  established  channel  or  course ;  it  is,  therefore, 
according  to  the  doctrine  of  the  Koman  law,  jfuhlici  jtu-is,  so  that  no  man 
through  whose  ground  it  passes  can  stop  or  alter  the  course  of  it.  But  a 
stagnum  or  torrcns,  which  has  not  a  perpetual  course,  is  entirely  privati 
juris ;  and  therefore  the  heritor  upon  whose  ground  it  is  may  make  what 
use  of  it  he  pleases  "  (per  Lord  Monboddo  in  Magistrates  of  Linlithgow,  1768, 
5  Bro.  Supp.  935). 

In  modern  legal  terminology  the  terms  "  public  river "  and  "  private 
river"  are  more  frequently  used  to  signify  navigable  and  non-navigable 
rivers,  those  in  which  the  public  have  and  those  in  which  they  have  not 
certain  rights  of  user. 

In  lionian  law  anyone  had  a  right  to  freely  sail  a  shi[)  or  boat  on  a 
public  river,  and  use  its  banks   for  loading  and  unloading   {Dig.  43.    14. 
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1.  )»!•.).  Doing  anything  to  u  river  or  its  banks,  that  would  impede  the 
navigation  or°use  of  the  banks,  was  prohibited  {Dig.  43.  12.  1.  i»r.).  The 
rights  of  tlie  public  were  enforced  ])y  interdicts  {Dig.  43.  14   1.  1  ;  43.  12. 

l"pr.). 

Where  the  servitude  of  stillicide  or  eavesdrop  takes  the  form  of  a  right 
to  collect  the  water  in  rones,  and  get  rid  of  it  by  spouts,  it  is  known  as 
Jiumcn  (Uankine,  Lmulowncrsliip,  3rd  ed.,  p.  402).     See  Kivin;. 

Fodder  and  Straw.— See  Stkaw. 

Food  and  Drugs  Act.— See  Sale  of  Food  and  Drugs  Act. 
Force  :    Force  and  Fear.— See  Extortion. 
Forehand  Rent.— See  Leases;  Eent. 


Foreign  (from  Latin,  foras,  /oris,  forinseciis;  low  Latin,  foraneris] 
Norman  French,  foreyn:  outside  of,  belonging  to  another  country ,_  out- 
landish ;  in  law,  that  which  is  outwith  the  territory  or  realm  of  a  particular 
State  or  country.  In  Scots  law,  furth  of  Scotland). — In  his  Digest  of  the 
Lair  of  England  with  Reference  to  the  Conjlict  of  Laics,  Professor  Dicey 
defines  "  foreign  "  as  "  not  English."  Similarly,  for  purposes  of  Scots  law, 
foreign  means  "not  Scottish,"  and  applies  to  any  person,  thing,  or  act 
which  may  be  so  described.  In  this  sense  it  is  opposed  alike  to  the  terms 
"  I'ritish  "  and  "  Colonial."  Since  the  miion  of  Scotland  and  England,  the 
two  kingdoms  have  been  politically  one ;  each  is  an  integral  part  of  the 
United  Kingdom,  and  neither  is,  properly  speaking,  a  foreign  country 
with  regard  to  the  other.  But  "as  to  judicial  jurisdiction,  Scotland 
and  England,  although  politically  under  the  same  Crown  and  under 
the  supreme  sway  of  one  united  Legislature,  are  to  be  considered  as  inde- 
pendent foreign  countries,  unconnected  with  each  other "  (per  Ld.  Chan. 
Campbell  in  Stuart  v.  Moore,  1861,  rep.  23  D.  902).  The  relations  of  the 
two  kingdoms  to  one  another,  in  matters  of  law,  are  set  forth  in  Articles  18 
and  19  of  the  Treaty  of  Union,  1707,  which  are  quoted  and  commented 
upon  in  the  opinion  of  Ld.  Eraser  (Ordinary)  in  Orr-Ewing,  1884,  11  R  600. 
In  the  same  case,  Ld.  Pres.  Inglis,  correcting  some  observations  of  Jessel, 
M.  R,  in  England,  laid  down  as  a  general  proposition  (p.  630),  that  "  in 
proper  questions  of  jurisdiction,  the  judicatories  of  Scotland  and  England 
areas  independent  of  each  other  as  if  they  were  the  judicatories  of  two 
foreign  States."  The  proposition  was  approved  by  the  House  of  Lords  on 
appeal  (13  E.  H.  L.  1). 

Foreign  (including  English)  law  is  a  matter  of  fact,  to  be  distinctly 
averred  in  the  pleadings,  and  proved  hahili  modo  like  any  other  fact.  The 
Act  22  &  23  Vict.  c.  03  provides  facilities  for  the  more  certain  ascertain- 
ment of  the  law  administered  in  one  part  of  the  Queen's  dominions  when 
pleaded  in  the  Courts  of  another  part  thereof.  And  the  Act  24  Vict.  c.  11 
is  intended  to  aflord  similar  facilities  for  the  better  ascertainment  of  the 
laws  of  foreign  countries,  when  so  pleaded.  In  both  cases,  the  law  is 
ascertained  by  means  of  a  case  stated  by  the  Court  in  which  it  is  pleaded 
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for  the  opinion  of  the  Court  which  is  versed  in  it.  But  these  enactments 
are  not  imperative,  and  foreign  law  is  more  commonly  ascertained  by 
the  examination  of  foreign  lawyers  as  witnesses,  or  from  their  opinion 
obtained  under  judicial  remit,  or  by  the  parties  voluntarily.  On  the 
question  of  what  the  foreign  law  is,  the  judge  must  be  guided  solely  by  the 
evidence  adduced,  and  is  not  entitled  to  apply  his  own  knowledge,  however 
familiar  he  may  happen  to  be  with  the  legal  system  in  question.  If,  how- 
ever, the  evidence  is  conflicting  or  insuilicient,  lie  may  investigate  tlie 
foreign  law  for  himself,  consulting  its  text,  or  the  writings  of  foreign  authors, 
or  the  decisions  of  the  foreign  Courts  {Concha,  1889,  40  Ch.  I).  543; 
Bradlaufjh,  1870,  5  C.  P.  473).  Similarly,  if  the  evidence  be  that  no 
technical  signification  is  attached  by  the  foreign  law  to  the  subject  of  de- 
cision, the  Court  may  apply  its  own  rules  of  interpretation  {Thomson's 
Trs.,  1851,  14  D.  217).  The  House  of  Lords,  however,  as  the  Appeal  Court 
of  the  United  Kingdom,  is  entitled  to  apply  its  own  knowledge  of  the  laws 
of  the  three  kingdoms,  and  is  not  bound,  in  deciding  appeals,  by  the 
evidence  led  in  the  Courts  of  one  country  as  to  the  law  of  the  other  {Cooi[)er, 
1888,  15  E.  H.  L.  23). 

The  Foreign  Jurisdiction  Act,  1890  (53  &  54  Vict.  c.  37),  consolidates 
the  various  Statutes  which  regulate  Her  Majesty's  jurisdiction  in  foreign 
countries.     See  Pigott  on  Exterritoriality. 

The  Foreign  Enlistment  Act,  1870  (33  &  34  Vict.  c.  90),  regulates  the 
conduct  of  British  suljjects,  during  hostilities  between  foreign  States  with 
which  this  country  is  at  peace,  with  regard  to  enlistment,  fitting  out  vessels 
for  warlike  purposes,  etc.  (see  Lord  Advocate,  v.  Smith,  Fleming,  &  Co.,  1864, 
2  M.  1032 :  Sandoval,  1887,  16  C.  C.  Ct.  Ca.  206,  3  T.  L.  R.  441,  498 ; 
Jamieson,  1896,  2  Q.  B.  425,  12  T.  L.  E.  551). 

FoKEiGN  Marriages. — The  marriage  of  British  subjects  abroad  is  now 
regulated  by  the  Foreign  Marriage  Act,  1892  (55  &  56  Vict.  c.  23),  and 
relative  Order  in  Council  of  28  October  1892.  These  consolidate  the  statu- 
tory law  as  to  the  celebration  of  foreign  marriages  which  are  not  contracted 
in  accordance  with  the  lex  loci.     See  Marriage. 

Foreign  Bills  are  regulated  by  the  Bills  of  Exchange  Act,  1882  (45  & 
46  A^ict.  c.  61),  s.  72.     See  Bills. 

Foreigners  may  sue  in  the  Courts  of  Scotland  as  readily  as  natives,  but 
must  sist  a  mandatary  or  find  security  for  costs  (Ersk.  iii.  3.  33,  note 
140  ;  Trodden,  1862,  24  D.  1360  ;  Mackay,  Practice,  ch.  xxxi).  But  the  rule 
is  relaxed  in  the  case  of  English  and  Irish  litigants  {Laivson,  1874,  1  R. 
1065  ;  Aitkenhead,  1892,  19  E.  803).     See  Abroad. 

The  decrees  of  English  and  Irish  Courts  are  not,  properly  speaking,  how- 
ever, foreign  decrees,  and  are  not  scrutinised  as  such  in  Scotland  (per  Ld. 
Pres.  Inglis  in  Wilkie,  1870,  9  M.  168).  The  Judgments  Extension  Acts 
(1868,  31  &  32  Vict.  c.  54,  and  1882,  45  &  46  Vict.  c.  31)  provide  for  the 
Courts  of  each  of  the  countries  of  the  United  Kingdom  enforcing  the 
judgments  of  the  other  summarily,  and  various  imperial  Statutes  declare 
the  respective  judicatories  to  be  auxiliary  to  one  another,  as,  e.g.,  the  Com- 
panies Acts  and  Bankruptcy  Acts  {Wotherspoon,  1871,  9  M.  510;  in  re 
Low,  1893,  10  T.  L.  E.  106 ;  English,  1886,  14  E.  220). 


Foreign  Enlistment,— The  Foreign  Enlistment  Act,  1870 
(33  &  34  Vict.  c.  90) — "  an  Act  to  regulate  the  conduct  of  Her  Majesty's 
subjects  during  the  existence  of  hostilities  between  foreign  States  with 
which  Her  Majesty  is  at  peace" — provides  tliat  any  person  who,  "without 
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the  licence  of  Tier  Majesty,  being  a  Pjritish  subject,  witliin  or  without  Her 
Majesty's  dominions,  accepts  or  agrees  to  accept  any  conniiission  or  enguge- 
nient  in  tlie  military  or  naval  service  of  any  foreign  State  at  war  with  any 
foieign  State  at  peace  with  Her  ^Majesty,"  or,  "  whether  a  Ijritish  suljject  or 
not  within  Her  Majesty's  dominions,  inthices  any  other  person  to  accept  or 
agree  to  accept  any  commission  or  engagement  in  tiio  nnlitary  or  naval 
service  of  any  such  foreign  State  as  aforesaid,"  shall  Ix;  guilty  of  an  oll'ence 
punishalde  hy  tine  and  inijirisonment  with  or  witliout  hard  labour  (s.  4). 
There  are  also  penalties  against  leaving  the  (Queen's  doiuiidons  with  intent 
to  serve  a  fcjreign  State  (s.  5) ;  against  embarking  persons  on  false  represen- 
tations as  to  service  (s.  G) :  against  taking  illegally  eidisted  persons  on 
board  ship  (s.  7);  against  illegal  siiipbuilding  and  illegal  expeditions 
(s.  S) ;  against  aiding  the  warlike  eipiipuient  of  foieign  ships  (s.  10);  and 
against  fitting  out  naval  or  ndlitaiy  expeditions  without  licence  (s.  11). 
See  FoiiEiGN. 


Foreign  Law  Ascertainment  Act,   1861.— This  Act 

(24  &  25  Vict.  c.  11)  was  passed  to  atlbrd  facilities  for  the  better  ascertain- 
ment of  the  law  of  foreign  countries,  when  pleaded  in  Courts  within  Her 
Majesty's  dominions.     See  Foiu<:iGX ;  TitooF. 


Foreign  Marriages  Act,  1892.— This  Act  (55  &  56  Vict. 

c.   2o)   consolidates   the   enactments   I'dating   to    the    marriage    of   Th'itish 
subjects  outside  the  United  Kingdom.     See  Foueign  ;  MAiii;iAGE. 


Foreshore. — See  Seashore. 


Forestalling. ^This  crime  against  fair  trading  is  dealt  with, 
along  witli  that  of  regrating,  in  the  Act  1592,  c.  150.  By  this  Statute  the 
crime  of  forestalling  consisted  in  buying  any  merchandise,  victual,  or  other 
thing  coming  by  land  or  water,  towards  any  fair  or  market,  in  burgh  or  in 
landward,  to  be  sold  in  the  same  from  any  paits  beyond  the  sea,  or  within 
the  realm ;  or  in  making  any  contract  or  promise  to  buy  the  same,  or  any 
part  thereof,  before  the  said  merchandise,  victual,  or  other  things  shall  be 
in  the  fair  or  market-place  ready  to  be  sold  ;  or  in  making  any  motion  by 
wortl,  writ,  or  message  for  raising  of  the  prices,  or  dearer  selling,  of  any  of 
the  things  above  mentioned,  or  in  dissuading  anyone  who  is  on  the  way  to 
the  market  from  carrying  his  commodity  thither.  The  statutory  penalties 
for  forestalling  weie  the  same  as  those  to  which  an  ExgRi:^8SKK  (</.i'.)  was 
liable. — [Hume,  i.  510.]     See  Fairs  and  ]\Iarkets. 


Forests. — Tracts  of  land  for  the  kee]Hng  of  deer— known  in  law  as 
forests— arc  included  anions  the  regalia  of  the  Crown  (see  untler  Uegai.ia). 

C^  CD  ^ 

According  to  Mr.  Ifankine  {Landowncrship,  3rd  ed.,  148),  "No  instance  has 
survived  to  modiMii  times  of  a  royal  forest  retained  in  the  hands  of  the 
Crown,  nor,  it  is  believed,  of  a  right  of  free  forestry  being  exercised  over 
land  which  docs  not  belong  in  ju-opcrty  to  the  forester;  but  many  cases 
remain  of  a  right  of  forestry  being  held  on  Crown  titles  along  with  the 
ownership  of  the  laud." 
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Formerly  all  cattle  straying  in  tlio  king's  forests  were  forfeited,  two- 
thirds  of  the  value  thereof  "Agoing  to  the  Crown,  one-third  to  the  keeper  of 
the  forest  (see  1535,  c.  12;  1579,  c.  84;  1592,  c.  130).  In  1680  {M. 
Atholc,  Mor.  4G53)  the  Court  of  Session  made  a  representation  to  the  king 
aijainst  the  granting  of  now  forests,  as  prejudicial  to  the  king's  old  forests 
an.l  to  his  lieges ;  and  since  the  date  of  that  decision  there  is  no  instance 
of  the  exercise  of  the  above-mentioned  privilege. 

The  owner  of  a  forest  is  not  entitled  to  go  ujion  the  land  of  a  neighhour- 
ing  proprietor  in  pursuit  of,  or  in  order  to  drive  back,  deer  that  have  strayed 
from  the  forest,  nor  can  he  prevent  the  neighbouring  proprietor  Jrom 
shooting  deer  within  his  own  march  (I),  of  Atholc,  1862,  24  D.  673 ;  a 
decision  in  which  Ld.  Stair's  dictum  (Inst.  ii.  3.  68),  that  deer  are  inter 
regaha,  was  rejected).  On  the  other  hand,  one  of  two  co-proprietors  of  a 
commonty,  inimemorially  used  for  pasturage,  was  found  entitled,  notwith- 
standing the  dissent  of  another  co-proprietor,  to  drive  off  deer  and  prevent 
them  from  pasturing  on  the  commonty  (Bobertson,  22  May  1810,  F.  C. ; 
affd.  1  Dec.  1814,  F.  C.  App.).  AVhere,  in  a  feu-charter  of  certain  lands, 
shealinirs,  and  grassings,  a  superior  reserved  "  all  the  deer  that  may  be  found 
hereafter'  withm  the  bounds  of  the  said  shealings,"  this  was  held  only  to 
confer  a  right  to  deer  captured  or  killed  on  the  lands,  not  a  right  of 
hunting  or  stalking  them  {Hemming,  1883,  11  K.  93).— [See  also  Bell, 
Prin.  s.  670  (2);  Ersk.  ii.  6.  14;  Bankt.  i.  562;  Acts  1685,  c.  20,  and  1594, 
c.  124,  as  to  killing  of  deer  in  time  of  snow\] 

Forfeiture— CWmma/.— Forfeiture    is    the    loss   or    deprivation 
of  property  or  rights  consequent  on  conviction  for  some  offence.     The  best- 
known  example  "of   tliis.  Escheat,  which  may  be  single   or  liferent,  falls 
upon  decree  of  fugitation  or  sentence  of  death  pronounced  in  a  _  criminal 
trial ;  and  by  statute  it  may  be  imposed  as  a  penalty  upon  conviction  for 
certain  crimes,  e.g.  perjury,  bigamy,  deforcement  and  breach  of  arrestment. 
See   Escheat.      The  'forfeiture    in    single    escheat   affects   all   moveables 
belonging  to  the  rebel  or  the  person  convicted,  or  which  may  be  acquired 
by  him  before  its  relaxation.     Bonds  are  excepted  which,  although  move- 
able as  between  heir  and  executor,  are  heritable  quoad  the  fisk ;  and  leases, 
although  heritable  quoad  successiim,  are  included,  unless  they  are  liferent 
leases  and  not  acquired  by  assignation,  in  which  case  they  fall  under  life- 
rent escheat.     In  liferent  escheat  the  forfeiture  includes  rent  and  other 
profits  of   such   of  the  rebel's  heritable  subjects  as   are  held  of  himself, 
whether  they  belong  to  him  in  property  or  barely  in  liferent.     The  fee 
remains  in  the  rebel  {M'Crae,  1839,  Macl.  &  R.  645).     The  property  for- 
feited under  the  single  escheat  goes  to  the  Crown  ;  under  the  liferent  escheat, 
to  the  superior  of  the  lands,  with  the  exception  of  interest  on  bonds  fall- 
intf  under  the  liferent,  but  not  under  the  single  escheat,  which  goes  to 
the  Crown  (Ersk.  ii.  5.  53;  Stair,  lii.   3.  15;  Bankt.  iii.  3.  2;  Bell,  rrin. 

s.  730).  ^        . 

"  Forfeiture,"  says  Stair  (iii.  3.  28),  "is  the  great  confiscation  compre- 
hending all  other  penal  confiscations,  and  is  extended  to  tlie  taking  away 
of  life,''lands,  and  goods ;  fur  it  is  the  yxmalty  of  the  highest  crime,  to  wit, 
treason."  By  the  Act  7  Anne,  c.  21,  s.  5,  the  law  of  England  with  respect 
to  the  penalties  on  a  conviction  for  treason  or  misprision  of  treason  was 
made  the  law  of  Scotland.  Accordingly,  the  sentence  on  a  conviction  for 
treason  includes  forfeiture  of  all  moveable  property,  and  of  the  convicted 
person's  interest  in  his  heritage,  together  with  all  dignities  aud  honours. 
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It  also  operated  corruption  of  blood,  the  effect  of  which  was  that  no  succes- 
sion could  pass  to  or  through  liini ;  but  no  attainder  for  treason  has  now 
the  eflect  of  disinheritiii;^-  an  Iieir-at-hiw  or  iirejudicing  any  riglit  or  title 
other  than  that  of  the  attainted  person  during  iiis  life.  Tiiu  Act  o3  &  3-4 
Vict.  c.  23  (ss.  1,  33)  abolished  corruption  of  blood  and  all  forfeiture 
following  upon  a  conviction  for  treason;  but  the  Act  does  not  extend  to 
Seolland.  Tiie  ellect  of  the  Act  of  7  Anne  upon  an  heir  of  entail  whose 
ascendant  in  i)ossession  is  convicted  of  treason,  is  to  deprive  him  of  the 
succession,  which,  after  the  death  of  the  ollender,  passes  to  the  next 
substitute,  not  a  descendant  of  his  body  ;  and  this  ettect  cannot  be  evaded 
by  irritant  and  resolutive  clauses  in  the  deed  of  entail  (Gordon,  1751, 
1  Tat.  Aj.p.  508).  l>y  1G90,  c.  33,  it  is  provided  that  no  forfeiture  for 
treason  shall  prejudge  tacksmen,  creditors,  sui)eriors,  vassals  or  lieirs  of 
entail,  nor  husbands  or  wives  of  the  persons,  and  that  all  estates  forfeited 
are  to  be  subject  to  all  real  actions  and  claims  against  the  same,  and  to  all 
true  and  lawful  creditors,  whether  peisonal  or  real.  In  the  law  of  England, 
by  whicii  such  claims  must  now  be  regulated,  no  provision  is  made  for 
safeguarding  the  interests  of  personal  creditors;  and  therefore,  at  the 
rebellions  of  1715  and  1745,  statutes  were  passed  extending  the  rule  as  to 
heritable  creditors  to  them  (Ersk.  iv.  4.  24;  Hume,  i.  546;  Alison,!.  022. 
See  Attainder). 

A  conviction  or  misprision  of  treason  is  followed  by  forfeiture  of  the 
offender's  moveables,  and  of  the  profits  of  his  heritage  during  his  life,  i.e. 
single  and  liferent  escheat  (Ersk.  iv.  4.  28;  Hume,  i.  551). 

When  a  person  has  been  sentenced  to  death  or  is  fugitated,  he  loses  his 
2)€rsona  standi  in  judicio,  as  he  is  dead  in  law  and  (unless  being  an  outlaw 
he  is  reponed)  cannot  sue  or  defend  any  action  (Ersk.  ii.  5.  60;  Hume,  ii. 
270  ;  Shand,  Prin.  i.  169). 

When  a  Statute  forbids  the  doing  of  any  act  for  whicli  particular 
im[)lements  are  recpiired  or  used,  it  is  customary  to  include  in  the  ])enalties 
for  that  act  the  forfeiture  of  the  implements.  Examples  of  this  are  to 
be  fountl  in  the  Poaching  Prevention  Act,  1862;  the  Salnum  Fisheries 
(Scotland)  Act,  1808;  the  Weights  and  Measures  Act,  1878 ;  the  Herring 
Fishery  (Scotland)  Act,  1889  ;  and  many  others.  (As  to  forfeiture  of  bail- 
bond,  see  Pail.) 

Civil. — Forfeiture  is  the  loss  of  property  consequent  on  the  breach  of  some 
condition  upon  which  it  is  held.  It  may  be  legal  or  conventional.  Eecog- 
nition  (see  Superiority),  or  the  forfeiture  to  the  superior  of  the  vassal's 
Luul  consequent  on  the  alienation  of  more  than  half  thereof  to  a  stranger 
without  the  superior's  consent;  disclamation  (see  Sui'EEIOKITY),  or  the  for- 
feiture to  the  superior  of  the  vassal's  whole  feu,  consequent  on  disowning 
or  disclaiming  the  superior  without  ground ;  and  purpresture  (see 
Superiority),  or  sin)ilar  foifeiture,  consequent  on  a  vassal  encroaching  on 
any  part  of  the  su])erior's  property,  or  attempting  to  make  it  his  own,  arc 
all  now  obsolete.  A  feu-iight  may  still  be  lost  by  failure  to  pay  the  feu- 
tluty  to  the  superior  for  two  years  in  succession.  The  tinsel  of  the  feu 
(loes  not  operate  in  virtne  of  the  failure  to  pay,  l)ut  ret[uires  a  declarator  of 
irritancy  to  make  it  eilectual,  and  forfeiture  n)ay  be  saved  by  payment 
at  any  time  before  decree  is  extracted.  See  IlMMTANCY  oh  non  so/,  can. 
Tinsel  of  superiority  (see  Superiority)  is  not  now  obtainable,  since  entry  with 
an  immediate  su}>erior  is  co-incident  with  infeftment.  A  conventional 
forfeiture  is  elVected  by  action  of  declarator  I'ounded  on  irritant  and  resolu- 
tive clauses  contained  in  the  deed  constituting  tlie  right.  An  irritant 
clause  is  not  suthcient  without  another  elause  resolving  or  bringing  to  an 
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end  the  right  of  the  person  contravening  the  coiidiiiun.     See  luuiTANT  AND 
PiKSOLUTiYE  Clauses;  Entail. 


Forgery. — Forgery  is  the  most  serions  mode  of  committing  crime 
])y  falsifying  writings.  It  may  be  defined  as  the  fabricating  and  uttering 
as  genuine  a  writing  feloniously  intended  to  represent  the  genuine  writ  of 
another.  The  term  falsehood,  when  applied  to  writings,  does  not  necessarily 
sifrnifv  that  these  writings  contain  untrue  statements.  A  writing  is  none 
the  less  forcred  thouuli  it  does  not  contain  a  single  untruth.  The  crime 
consists  in  the  jnitting  it  forth  as  the  genuine  writ  of  another  person  {Fraser, 
1859,  3  Irv.  4(J7).  It  will  l)e  noticed  from  the  definition  of  forgery  which 
has  been  given,  that  two  things  are  essential  to  this  crime:  (1)  that 
a  writing  be  falu'icated  or  falsified,  (2)  that  it  be  uttered  or  used  as 
genuine.  Fabrication  is  only  the  initial  or  preparatory  step  in  the  com- 
mission of  the  crime  of  forgery.  The  crime  is  not  completed  till  the 
fabricated  writ  has  been  uttered  as  genuine  {Hinchy,  1804,  4  Irv.  561). 
Except  in  certain  cases  which  are  dealt  with  by  statute  (45  Geo.  in. 
c.  89;  41  Geo.  in.  c.  57),  a  man  may  fal)ricate  and  falsify  writings  as 
much  as  he  pleases,  provided  he  abstains  from  uttering  the  writs  thus 
falsified. 

The  leading  points  in  connection  with  the  fabrication  and  uttering  of 


forged  writings  will  now  l)e  considered 

A.  Fabrication — 1.  Mode  of  Fabrication. — It  is  immaterial  Ijy  what 
means  the  falsification  of  a  writ  has  been  achieved,  whether  by  the  use  of 
pen  and  ink,  pencil,  or  engraving  tools.  It  is  also  of  no  moment  that  the 
forgery  is  a  clumsy  one,  or  that  a  forged  signature  is  misspelt  {M'Lcnnan 
and  M'Kenzie,  1840,  Bell,  Notes,  5G).  Nor  does  it  matter  that  the  forged 
document  is  invalid  through  some  informality,  such  as  want  of  stamping. 
It  does  not  affect  the  criminality  of  the  offence  that  the  forged  writ  could 
not  be  put  to  any  practical  use  in  Scotland,  even  if  it  were  genuine.  Thus 
a  person  who  attempted  to  use  in  Scotland  a  forged  English  medical 
diploma,  which  the  law  of  Scotland  does  not  recognise  as  a  licence  to 
practise,  w^as  held  properly  charged  with  forgery  {Mylcs,  1848,  Ark.  400). 
It  is  sufficient  that  the  forged  writ  is  seriously  used,  though  no  gain  may 
result  from  its  use  {^mith,  1852,  1  Irv.  125 ;  Uhind,  1860,  3  Irv.  613).  It 
is  forgery  to  use  a  false  receipt  in  place  of  a  lost  one,  though,  as  matter  of 
fact,  the  sum  referred  to  in  the  receipt  had  actually  been  paid.  It  has 
likewise  been  held  to  be  forgery  to  place  a  false  signature  on  the  back  of  a 
deposit  recei])t,  though  such  signature  was  not  necessary  to  get  payment  of 
tlie  money  {Henderson,  1830,  5  Deas  and  Anderson,  151).  A  writ  may  be 
falsified  in  one  of  four  different  ways : — 

(1)  Where  the  whole  writ  and  the  signature  are  forged. 

(2)  Where  the  signature  alone  is  forged. 

(3)  Wliere  unauthorised  writing  is  ])laced  over  a  genuine  signature. 

(4)  Where  tlie  body  of  a  genuine  deed,  duly  signed,  is  altered. 

2.  21ic  Forged  Writ  need  oiot  he  Ohliyatory. —  If  a  I'oigery  is  seriously 
meant,  and  is  not  a  mere  jest,  it  does  not  affect  the  criininality  of  the 
offence  tliat  tlie  false  writ  is  not  ol)ligatory.  A  dilTercnt  Aiew  was 
indicated  by  Lord  Deas  in  the  case  of  Jinrie,  1863,  4  \w.  4."!5.  'J'he 
institutional  writers,  however,  are  clearly  of  opinion  that  it  is  unnecessary 
that  the  forged  writ  should  be  obligatory  (Hume,  i.  140 ;  Alison,  i.  383 ; 
see  also  Macdonald,  73;  M'Leod,  1858,  3  Irv.  79;  Flirnd,  1860,  3  Irv. 
613;  Creyan,  1879,  4  Coup.  313;  Daniel,  1891,  3  Wh.  103). 
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3.  Imitation  of  a  Person's  Ilandvyritinfj  is  Not  Essential. — It  is  not 
necessary  tliat  a  person's  liandwriting  should  be  imitated.  It  is  forgery 
to  sign  one's  own  name  with  the  intention  of  passing  it  off  as  that  of  a 
person  of  a  simihir  name  {Menzies,  1849,  J.  Sliaw,  153;  iJunco.n  and 
Cummiwj,  1850,  J.  Shaw,  334);  or  to  pass  one's  signature  off  as  tliat  of 
a  ])artner  of  a  firm  when  there  is  no  such  firm  {tfall  and  Others,  1849, 
J.  Shaw,  254).  It  is  forgery  to  get  a  person  to  sign  liis  name  and  then 
to  pass  it  off  as  that  of  another  person  of  tlie  same  name  {IL:ndry,  1839, 
Bell,  Notes,  49).  Tiie  crime  is  also  forgery  when  a  person  places  the 
name  of  anotlier  upon  a  document  on  a  false  pretence  that  he  gave 
autliority  to  sign  {Taiilor,  1853,  1  Irv.  230).  To  adhiljit  to  a  document 
a  fictitious  name  {Ilall  and  Others,  1849,  J.  Shaw%  254)  or  the  name  of  a 
dead  person  (Aitchison,  1833,  Bell,  Notes,  56)  or  of  one  who  cannot  write 
(Hume,  i.  141),  is  forgery. 

4.  Initials  or  Marks. — It  is  forgery  to  sign  by  initials  or  mark  and 
pretend  the  subscription  is  that  of  another  (Hitmjjhreys,  1839,  Bell,  Notes, 
50).  And  it  does  not  matter  whether  or  not  this  was  the  usual  mode 
of  subscription  of  the  person  whose  signature  the  false  writ  purports  to 
exhibit  (Cattanach,  1840,  2  Swinton,  505 ;  M'Millan,  1859,  3  Irv.  317). 

5.  Forgery  v:herc  Signature  is  Genuine. — If  the  body  of  a  deed,  genuinely 
signed,  is  materially  altered,  this  is  forgery  {Mann,  1877,  3  Coup.  370). 
This  is  also  the  case  if  a  genuine  signature  is  cut  off  from  one  deed  and 
affixed  to  another,  which  is  thereafter  used  as  genuine.  It  is  also  forgery 
if  unautliorised  writing  is  placed  over  a  genuine  signature  (Brown,  1833, 
Bell,  Notes,  51).  A  Inll-stamp,  however,  signed  blank,  may  be  filled  up 
for  any  amount  which  the  stamp  will  cover,  there  being  an  implied 
mandate  by  the  subscriber  to  do  this.  But  it  is  forgery  if  a  bill  is 
nnitilated  so  as  substantially  to  change  the  obligation  it  creates  (Forgan, 
1871,  2  Coup.  30  ;  Mann,  ut  snpra).  There  is  no  forgery,  however,  if  what 
is  written  w^as  intended  or  understood  by  the  subscriber  to  be  written, 
even  though  wdiat  has  been  written  is  false  (Fraser,  1859,  3  Irv.  4G7). 

6.  Signatures  of  Offieied  Persons. — It  is  forgery  if,  by  means  of  false 
representations,  notaries  and  witnesses  have  been  induced  to  sign  a  deed 
as  for  a  third  party  {Dougherty  and  Others,  1844,  2  Broun,  159).  If 
notaries  sign  a  deed  on  a  fictitious  narrative  that  they  have  been  authorised 
to  do  so,  the  crime  is  forgery. 

B.  Uttering. — The  crime  of  forgery  is  not  complete  until  the  forged 
document  is  uttered,  that  is,  is  feloniously  used  as  genuine  {Edwards,  1827, 
Shaw,  194).  I'roof  of  uttering  is  suilicient  to  ensure  conviction,  and  it  is 
immaterial  that  the  origin  of  the  fabrication  is  unknown. 

Uttering  is  complete  if  a  false  writ  has  been  used  as  genuine,  or  an 
attempt  has  been  made  to  use  it,  although  no  success  has  followed.  Thus 
tliere  is  uttering  if  a  forged  letter  is  posted  {Harvey,  1835,  Bell,  Notes,  57; 
Jeffrey,  1842,  1  Broun,  "337 ;  Smith,  1871,  2  Coup.  1);  or  a  cheque  or 
bill  presented  at  the  l)ank  {Peid,  1842,  1  Broun,  21);  or  a  forged  deed 
is  registered  for  execution  or  publication.  It  is  not  settled  whether 
registration  of  a  forged  document  for  preservation  amounts  to  uttering 
(Hume,  i.  154;  jMaedonald,  80). 

It'  I  he  forged  document  is  given  to  another  merely  to  be  ]»reserved 
or  to  l)e  examinetl,  there  is  no  uttering  {Allan,  1834,  0  S.  -I.  ;'.2I  :  Juid, 
1841,lVdl,  AW(s,  58). 

There  is  uttering  if  a  blank  bill-slanip  with  forged  signatures  upon 
it  is  presented  to  a  person  to  be  filled  up  and  is  then  discounted  or  kept 
as   a   security    {Stecdman,  1854,    I     irv.    ;UiO :    Potter,    1854,   1   Irv.    458). 
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But  there  is  probably  no  crime  if  such  a  document  be  merely  handed  to 
another  to  be  written  out  (Steedman,  supra ;  Macdonald,  80). 

In  order  that  uttering  may  be  complete,  the  forged  document  must 
have  been  put  out  of  possession  of  the  accused.  Tliere  is  sufficient 
relinipushment  of  possession  to  constitute  uttering,  if  the  writ  has  been 
handed  to  an  innocent  accomplice  who  is  deprived  of  it  before  he  has 
put  it  to  any  use  {Aitchison,  1835,  Bell,  Notes,  57).  Uttering  is  also 
complete  when  a  false  deed  which  had  been  placed  in  another's  repositories 
was  allowed  to  be  used  as  genuine  after  the  death  of  this  individual  by 
the  person  who  had  placed  it  there  (ShejjJierd,  1842,  1  Broun,  325). 
There  is  also  uttering  when  a  forged  deed  is  produced  in  a  judicial  process, 
whether  this  is  done  by  the  party  interested  or  by  one  instructed  by  him 
(Adams,  1820,  Shaw,  21).  It  is  doubtful,  however,  whether  it  is  enough 
that  the  forged  writ  has  been  given  or  posted  to  an  agent  to  be  produced 
by  him  (Adams,  ut  supra:  Bailie,  1825,  Shaw,  131;  Wilson,  1861,  4 
Irv.  42). 

The  uttering  must  be  felonious  (Waiters,  183G,  1  Swinton,  273) ;  but  the 
intent  is  enough,  and  the  crime  is  complete,  though  no  result  follows  the 
uttering,  as  when  a  letter  is  posted  but  never  reaches  the  person  to  whom 
it  is  addressed  (Harvey,  1835,  Bell,  Notes,  57 ;  Jeffrey,  1842,  1  Broun,  337 ; 
Taylor,  1853,  1  Irv.  230),  or  the  letter  is  not  used  by  the  person  who 
receives  it  (Smith,  1871,  2  Coup.  1). 

Tribunal. — The  crune  of  forgery  is  now  invariably  dealt  with  in  the 
Court  of  Justiciary  or  in  the  Criminal  Court  of  the  Sheriff.  The  Court  of 
Session  has,  however,  a  criminal  jurisdiction  in  cases  of  forgery,  although 
this  jurisdiction  has  not  been  exercised  for  upwards  of  a  century.  The 
proceedings  in  the  Court  of  Session  may  originate  by  a  petition  and 
complaint  at  the  instance  of  a  private  party,  with  concurrence  of  the  Lord 
Advocate,  or  at  the  instance  of  the  Lord  Advocate  alone.  In  substance 
the  complaint  is  an  indictment,  and  must  have  a  list  of  witnesses  attached. 
It  must  be  served  on  the  accused,  like  an  indictment,  on  an  inducim  of 
fifteen  days.  AYarrant  to  imprison  the  accused  or  to  bring  him  before  the 
Court  for  examination  may  be  granted  on  the  petitioner's  application.  The 
usual  course  was  to  examine  the  accused  in  presence  of  the  Court,  after 
the  process  was  in  court,  but  before  commencing  the  proof.  Then  parties 
were  heard,  and  judgment  pronounced  on  the  relevancy  of  the  hbel  and 
defences.  Thereafter,  proof  was  taken,  and,  if  it  established  the  guilt  of 
the  accused,  the  forged  documents  were  reduced  and  generally  destroyed  in 
presence  of  the  Court.  The  Court  of  Session  were  in  use  to  pronounce 
sentence  when  the  crime  committed  was  not  judged  worthy  of  death. 
"When,  however,  a  capital  sentence  was  the  appropriate  punishment,  the 
Court  of  Session  merely  reduced  the  deeds,  found  the  accused  guilty,  and 
remitted  him  to  the  Court  of  Justiciary  for  sentence. 

Indictment.— The  Criminal  Procedure  (Scotland)  Act,  1887  (50  &  51 
Vict.  c.  35,  sched.  A),  gives  the  following  forms : — 

(1)  .  .  .  You  did  utter  as  genuine  a  bill  on  wliich  tlie  name  of  John  Jones  bore 
to  be  signed  as  acceptor,  such  signature  being  forged  by  (Jtere  describe  in  (jcneral  terms 
hov:  the  bill  was  tottered,  and  add,  vjhere  the  bill  is  inoduced),  and  said  bill  of  exchange  is 
No.         of  the  productions  lodged  herewith     .     .     . 

(2)  .  ,  .  You  did  utter  as  genuine  a  letter  bearing  to  lie  a  certificate  of  character 
of  you,  as  a  domestic  servant,  by  Mary  Watson,  of  15  Bon  Accord  Street,  Aberdeen, 
what  was  written  above  the  signature  of  IMary  Watson  having  been  written  there  by 
some  other  person  without  her  authority,  Ijy  handing  it  to  Helen  Chisholm,  of 
Panmure  Street,  Forfar,  to  whom  you  were  applying  for  a  situation  {here  add,  when  the 
letter  is  produced),  and  said  letter  is  No.         of  tlie  productions  lodged  herewith     .     .     . 
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Proof  of  Forycry. — The  three  })oiuts  which  the  prosecutor  in  a  trial  for 
forgery  has  to  estahhsh  are  these: — (1)  That  the  deed  is  a  forgery; 
(2)  that  it  was  uttered  l)y  the  accused,  or  that  he  was  art  and  part  in  the 
uttering;  (3)  that  it  was  uttered  by  him  fi'loniously,  that  is,  that  he  knew 
the  document  uttered  was  a  forgery. 

(1)  The  usual  evidence  which  is  adduced  to  prove  that  a  document  lias 
been  forged,  consists  of  tlie  oath  of  the  ])erson  whose  signature  has  l»een 
imitated.  If  this  person  is  alive,  he  must  1)0  produced  and  give  evidence. 
In  cases  of  sickness  or  absence  from  the  country,  one  bank  ollicial  may  give 
evidence  as  to  another's  signature,  and  a  clerk  may  swear  to  the  signature 
of  the  firm-name  by  one  of  the  partners.  If  the  evidence  of  the  person 
whose  signature  or  handwriting  has  been  forged  cannot  be  obtained,  the 
forgery  must  be  established  by  indirect  testimony.  Thus,  the  writing 
alleged  to  be  forged  may  be  compared  with  undoubtedly  genuine  writing 
of  the  person  whose  signature  or  handwriting  is  said  to  have  been 
imitated. 

(2)  Proof  that  the  forged  document  was  uttered  by  the  panel  usually 
consists  of  the  testimony  of  witnesses  who  saw  him  utter  the  document,  or 
of  the  person  to  whom  he  uttered  it.  It  may  be,  and  often  is,  the  case, 
that  the  uttering  was  the  work  of  an  associate.  It  will  then  be  necessary 
to  prove,  in  addition  to  the  uttering  by  the  associate,  the  connection 
of  this  person  with  the  panel.  It  is  absolutely  necessary  to  trace  the 
forged  writing  back  to  the  prisoner,  otherwise  a  conviction  cannot  be 
obtained. 

(3)  The  most  dillicult  point  to  establish  is  tliat  the  uttering  was  done 
feloniously,  that  is,  that  it  w^as  done  in  the  knowledge  that  the  document 
was  forged.  This  guilty  knowledge  must  be,  in  the  great  majority  of  cases, 
the  result  of  inferences  deduced  from  what  has  been  proved  regarding  the 
conduct  or  circumstances  of  the  panel  or  the  articles  found  in  his 
possession.  The  conduct  of  the  panel  at  the  time  of  his  apprehension  is 
important.  If  he  tried  to  run  oil",  or  to  destroy  the  forged  document,  these 
circumstances  point  to  guilty  knowledge.  If  other  forgeries  are  found  in 
his  possession,  and  especially  if  they  are  concealed  on  his  person,  the 
inference  of  guilty  knowledge  can  scarcely  be  resisted. 

Panislimcnt. — At  one  time  forgery  was  a  capital  oli'ence  at  common  law. 
The  punishment  of  death  was  abolished,  in  cases  of  forgery,  by  1  Vict, 
c.  84  The  penalty  is  now  penal  servitude  or  imprisonment  (Hume,  i. 
137  ;  Alison,  i.  423  ;  Ersk.  iv.  4.  G7  :  ]\Iacdonald,  70  :  Anderson,  Crim.  Law, 
126). 


Forisfam illation. — In  Scots  law  the  term  is  used  in  two 
senses;  cither  to  denote  the  status  of  a  minor  who  has,  during  the  father's 
lifetime,  become  freed  from  the  parental  authority,  or  to  express  the 
condition  of  a  cliild  wlio,  liaving  discharged  his  legitim,  is,  as  regards 
succession  to  thefather.no  longer  entitled  to  his  legal  rights  as  a  "  bairn 
of  the  house." 

Used  in  the  first  of  these  senses, — its  original  and  derivative  meaning, — 
this  term  implies  freedom  from  the  j^'^f^'if^  potvfitas  as  an  essential  coiKhtion. 
The  point  of  time  at  which  the  parental  authority  ceases  by  law  is  not 
clearly  defined  (see  L.  J.  C.  Inglis,  Harvey,  1800,  22  I).  1198,  p.  1208; 
Ld.  Neaves,  Frascr,  1867,  5  M.  819,  p.  823);  and  although  it  is  generally 
assumed  to  continue  until  majority,  and,  it  has  been  Siiid,  even  beyond 
this  (Stair,  i.  5.  13;  but  cf.  lirodie's  note, /.r. ;  More,  Ao^«,  xxxi;  Baiikt. 
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i.  G.  10 ;  Ersk.  i.  G.  55  ;  More,  Led.  i.  8G),  the  father's  control  over  the 
child  is,  after  pupillarity,  much  weakened,  and  may  dm'ing  the  years  of 
minority  be  terminated  by  the  act  of  the  minor  alone,  by  the  father's 
express  or  tacit  consent,  or  by  circmustances  showing  the  father's  intention 
to  abandon  his  curatorial  power  {Ilarvcy,  v.s.).  In  each  particular  case, 
accordingly,  what  anu)unts  to  forisfaniiliation  depends  not  so  much  upon 
the  application  of  any  legal  rule  as  upon  the  question  of  fact  whether  the 
child  is,  in  the  circumstances  of  the  case,  to  be  regarded  as  emancipated 
from  the  father's  authority. 

Various  sets  of  facts  ^have  been  held  to  indicate  the  cessation  of  the 
parental  authority  and  the  forisfaniiliation  of  the  child.  Thus,  where  a 
child  has  left  liis  father's  home  and  set  up  a  separate  establishment; 
or  has  married,  especially  in  the  case  of  a  daughter,  who  thereby  passes 
from  her  father's  curatory  to  that  of  her  husband  (Stair,  i.  5.  G  ;  Ersk.  i. 
G.  54) ;  or  where  he  has  a  separate  stock,  the  profits  of  which  become 
his  own,  or  carries  on  a  distinct  business,  albeit  he  should  remain  in 
family  with  his  father — in  such  cases  the  father's  tacit  consent  to  the 
determination  of  his  authority  and  forisfaniiliation  of  the  child  may  be 
readily  inferred  (Stair,  i.  5.  13  ;  Ersk.  i.  G.  53 ;  Eraser,  P.  &  C.  76,  349,  350). 
Bankton  (i.  6.  8)  considers  a  son's  marriage  as  of  little  significance  in 
questions  of  forisfaniiliation,  upon  the  ground  that  minors,  even  after 
marriage,  remain  under  the  power  of  tlieir  curators,  to  whom  the  father, 
as  administrator-in-law,  is  equal.  But  the  principle  being  the  implied 
resignation  by  the  father  of  his  curatorial  power,  the  conclusion  is  not 
supported,  and,  in  the  general  case,  a  minor  by  marriage  becomes  thereby 
at  once  and  completely  emancipated  from  the  paternal  curatory  (Stair,  v.s. ; 
Ersk.  v.s. ;  L.  J.  C.  Inglis,  Harvey,  v.s.). 

But  forisfaniiliation  will  not  be  inferred  from  residence  out  of  the 
father's  house,  from  carrying  on  the  father's  business,  or  from  being  out 
at  service  for  a  short  period  (see  Thomson,  1851,  13  D.  683),  if  the  child 
does  not  earn  his  own  livelihood,  but  remains  dependent  upon  the  father's 
aid  (Ersk.  i.  6.  55).  Thus,  where  a  son,  an  ai)prentice  with  8s.  a  week, 
married  and  resided  out  of  his  father's  house,  this  was  held  not  to  prove 
forisfaniiliation  {Anderson,  1828,  7  S.  78 ;  id.  1832,  11  S.  10).  Nor  will 
forisfamiliation  lie  effected  as  matter  of  course  by  the  child's  becoming 
major,  if  he  remain  de  facto  a  memlier  of  the  father's  family  (see  Fraser, 
1867,  5  M.  819). 

The  father's  liability  for  the  maintenance  of  a  child  ceases  with 
forisfaniiliation,  unless  the  child  falls  again  into  indigence,  when  the 
natural  obligation  of  the  father  to  aliment  the  child  will  revive  {CaiiviMl, 
1741,  Mor.  448  ;  Bell,  Frin.  s.  1G30). 

A  minor's  privilege  of  restoration  against  deeds  executed  to  his 
lesion  is  not  liarred  by  forisfaniiliation  (Fraser,  F.  &  C.  392 ;  see  Diindas, 
1711,  Mor.  9034). 

As  regards  questions  of  settlement  under  the  poor  law,  a  minor  not 
forisfamiliated  cannot  acquire  a  settlement  by  residence  in  his  own_  right ; 
if  forisfamiliated,  he  acquires  a  residential  settlement  only  by  his  own 
industrial  residence,  towards  which  his  residence  while  in  family  with  liis 
father  will  not  1)0  imputed  (Bell,  Frin.  ss.  2196,  2199;  (Uitln-ie  Smith, 
Foor  Lav\  300,  330.     See  I'oou  Law). 

In  questions  of  succession,  the  term  forisfamiliation  is  used  to  signify 
the  position  of  a  child  who  has  either  onerously  or  gratuitously  discharged 
his  right  to  legitim ;  but  unless  this  has  been  done,  the  other  circumstances 
mentioned    above   as    placing    a    child    extra    jjaterna   familia    have   of 
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tliomselves  no  effect  in  Uaii  iiig  his  claim  to  legitini  (I'ankt.  i.  G.  12  ;  liusscll, 
lG2o,  Mor.  8177;  Fiaser,  I'crs.  &  Dom.  lid.  i.  550).  For  what  constitutes 
such  renunciation  or  discharL!;e  hy  a  child  as  will  amount  to  forisfamiliation 
and  bar  his  claim,  see  Slair,  iii.  8.  45;  llaukt.  iii.  8.  IG.  24;  Ersk.  iii.  9.  2.j : 
Bell,  Prin.  ss.  1583,  1587.     See  LEtiiTiM. 


Forthcoming".— See  Fuutiico.minu. 


FortunC-tcIIing"  was  formerly  included  under  the  crime  of 
wiLcluratL,  and  was  made  punishaljle  l)y  death  under  the  Statute  of  15G."'», 
c.  7o.  This  Act  was  repealed,  however,  by  9  Geo.  II.  c.  5,  which  ordained 
that  no  prosecution  should  thereafter  be  made  on  the  charge  of  witchcraft ; 
and,  by  the  same  Act,  all  persons  pretending  to  occult  skill,  or  under- 
taking to  tell  fortunes,  miglit  l)e  sentenced  to  imprisonment  for  one  year, 
and  to  stand  in  the  i)ilU)ry,  and  find  security  for  their  future  good 
behaviour.  The  cases  of  Warren,  1768,  and  Maxivcll,  1805  (Burnet,  173), 
and  also  of  Hutchison  or  Arrol,  1818  (Hume,  i.  174),  were  based  on  this 
Statute  and  upon  the  common  law  against  cheating  and  swindling. 
I'unishment  of  tlie  pillory  is  now  abolished.  ]^y  the  Act  5  Geo.  iv.  c.  83, 
s.  4,  fortune-tellers  were  included,  along  with  other  vagrant  characters, 
under  the  general  category  of  rogues  and  vagabonds,  and  might  ha  sent 
to  prison  for  three  months.  This  Act  was  made  applical)le  to  Scotland 
by  34  &  35  Vict.  c.  112,  s.  15.  No  prosecution  has  taken  place  under 
it  until  the  case  of  Smith  (23  K.  J.  C.  77).  The  Court  (juashed  the 
conviction,  holding  that  the  complaint  was  irrelevant,  in  respect  that  it 
did  not  set  forth  that  the  accused  liad  pretended  to  tell  fortunes  with 
intent  to  deceive  and  impose  on  anyone. 


Forum  compctens.— See  Jurisuictiok 


Forum  non  conveniens. — The  plea  oi  forum  non  conveniens 
is  directed  to  the  consideration  of  the  justice  and  expediency  of  trying  an 
action  in  a  particular  forum.  In  the  earlier  Scotch  cases  the  plea  was 
commonly  stated  as  forum  non  compctens,  which  is  properly  a  denial  of 
juiisdiction  :  I)ut  the  (iuestion  raised  is  not  one  of  the  bare  existence  of 
jurisdiction,  but  rather  of  the  exercise  of  a  Court's  discretion  to  decline, 
in  certain  circumstances,  to  exercise  a  jurisdiction  which  it  undoubtedly 
possesses,  and  the  correct  style  is  therefore  forum  non  conveniens.  The 
plea  is  fre(juently  stated,  but  seldom  sustained.  It  is  most  commonly 
relied  on  by  foreign  defenders,  w!io  object  to  the  operation  of  arrestments 
in  founding  jurisdiction  ngainst  them  in  this  country ;  but  jurisdiction 
competently  founded  by  arrestment  being  as  extensive  in  its  scoi>e  and 
oi>eiation  as  jurisdiction  arising  from  any  other  source,  the  Court  will  not 
refuse  to  exercise  it  on  the  ground  of  a  mere  balance  of  convenience  anci 
inconvenience.  "To  refuse  to  entertain  this  action  on  tlie  ground  that 
it  might  be  more  aj)propriately  tried  in  England,  would  ically  render 
juristliction  by  arrestment  of  funds  of  no  use  to  the  inhabitants  of  Scotland 
in  the  larger  class  of  actions  in  which  it  is  resorted  to "  (per  Ld.  J.  C. 
Hope  in  Parlrn,  184G,  8  D.  307).  A  defender  stating  the  plea  must  show 
that  he  will  be  put  to  an  unlair  disadvantage,  and  not  merely  that  he  is 
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less  likely  to  succeed  ;  and  the  Court  must  be  satisfied  not  only  of  the 
inconvenience  and  possible  injustice  of  trying  the  question  in  this 
forum,  but  that  there  is  another  competent  forum  to  which  not  merely 
convenience,  but  the  justice  and  expediency  of  the  case  point  as  the  proper 
tribunal. 

Actions  in  whirh  the  plea  has  been  sustained  have  generally  been 
dismissed,  but  they  have  sometimes  been  sistcd  or  delayed,  that  the  Court 
may  find  if  the  defender  is  in  earnest  in  undertaking  to  meet  his  opponent 
in  another  forum.  But  in  the  case  of  Sim  v.  Eubinoic,  1892,  19  II.  GG5, 
Ld.  Kinnear  expressed  the  o[)inion  that  "if  this  Court  is  not  a  convenient 
forum  for  the  trial  of  the  cause,  then  the  action  ought  to  be  dismissed, 
but,  if  this  Court  is  a  convenient  forum,  then  I  can  see  no  reason  why  the 
action  should  not  go  on  in  the  ordinary  way." 

The  cases  in  which  the  plea  has  been  sustained  have,  almost  without 
exception,  special  features  which  make  it  ditHcult  to  lay  down  any  general 
principle  on  the  matter.  They  are  "chiefly  of  two  classes:  first,  where 
foreign  executors  have  been  called  to  account  in  this  country  for  the 
executry  estate  situateil  in  a  foreign  country.  In  these  cases  the  question 
always  was,  whether  it  was  for  the  true  and  legitimate  interest  of  the 
executry  estate  and  all  the  claimants  that  the  distribution  should  take 
place  where  the  executors  have  had  administration.  There  is  of  course, 
in  most  cases,  a  strong  presumption  in  favour  of  that  consideration,  and 
accordingly  the  plea  is  generally  sustained  in  such  cases.  The  law  of  the 
executry  estate  is  the  law  of  the  country  where  administration  is  had ; 
and  there  generally  are  the  papers,  the  property,  and  the  parties  concerned. 
Another  class  of  cases  relates  to  partnerships.  Here  again  there  is  a 
manifest  expediency  in  trying  all  questions  at  the  partnership  domicile, 
wliere  the  books  and  property  may  be  expected  to  be,  and  where  the 
partners  themselves  concurred  in  carrying  on  business.  In  that  class  of 
cases  also  the  Court  is  always  willing  to  listen  to  this  plea.  It  has  regard 
to  the  interests  of  the  whole  parties  generally  "  (per  Ld.  J.  C.  Ingiis  in 
Clements,  18GG,  4  M.  592). 

On  these  grounds  the  ])lea  was  sustained  in  the  cases  of  Brown,  1830, 
9  S.  224,  ?i\\^^ Macmaster,  1833,  11  S.  685,  in  which  foreign  executors  were 
called  to  account  in  tliis  country  for  executry  estate  situated  abroad 
(and  see  Grant's  Trs.,  179G,  3  Pat.  App.  503;  Gillon  &  Co.,  18G4,  2  M. 
77G).  But  when  the  executor  of  an  English  will  relating  solely  to  English 
property  was  resident  in  Scotland,  and  was  there  sued  for  iuqjlement,  the 
jurisdiction  was  sustained,  on  the  ground  that  no  order  of  the  Court  of 
Chancery,  to  which  the  defender  offered  to  appeal,  could  at  that  time  be 
enforced  against  him  when  resident  in  Scotland  {Peters,  1825,  4  S.  107). 
And  it  may  be  said,  generally,  that  except  in  special  circumstances  an 
English  administrator,  domiciled  and  resident  in  this  country,  may  be  sued 
here  in  an  action  dealing  with  the  executry  estate  (Tl/orisw?.,  1790,Mor.  4G01; 
Seott,  1797,  Mor.  4845  ;  CampheU,  1809,  Hume,  Dec.  258).  The  ]>lea  was 
sustained  in  the  case  of  Adamson's  Exrs.,  1893,  20  R  738,  where  the 
executors  of  a  deceased  partner  in  an  Indian  business  raised  an  action  of 
count  and  reckoning  in  regard  to  the  partnershi])  against  the  surviving 
partner,  who  was  living  tinnporarily  in  Scotland.  The  di'h'nder  stated  that 
he  iiad  already  entereil  into  an  accounting  with  the  Administrafor-Ceneral, 
Madras,  who  had,  under  the  pursuer's  instructions,  taken  out  letters  of 
administration,  and  the  action  was  dismissed.  The  Court  also  gave  effect  to 
the  plea  in  the  somewhat  exceptional  case  of  Tulloch,  184G,  8  D.  G57,  where 
a  foreigner,  visiting  this  country,  was  sued  for  damages  for  neglecting  his 
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duty  as  Commissioner  and  Attornoy  in  Jumaica,  and  for  a  balance  on  liis 
factorial  accounts.  The  defender  bound  himself  to  answer  in  the  Ccjurts  of 
Jamaica,  and  the  action  was  sisted.  As  already  stated,  the  action  would 
now  probaldy  be  dismissed.  Again,  in  an  action  of  accounting  in  the 
Court  of  Session  against  the  English  executors  of  one  who  died  possessed 
of  entaiknl  estates  in  Scotland,  and  estates  in  the  West  Indies, — of  all  of 
which  the  English  Court  of  Chancery  had  undertaken  the  administration, — 
the  \)\(iiiwi\ii  Siiddhird  lis  regardetl  the  rents  of  the  West  Indian  ))r(jperty,  but 
repelled  as  regarded  the  apportionment  of  the  Scotch  rents  {Marlin,  1879, 
7  li.  :'.29). 

Of  a  different  class  from  these  executry  and  partnership  cases  was  that 
of  Williamson,  1884,  11  11.  59G.  There  a  widow  used  arrestments  to  found 
jurisdiction,  and  raised  an  action  of  damages  against  an  English  railway 
company  for  the  death  of  her  husband  on  a  level-crossing.  A  C[uestion  of 
the  English  law  of  trespass  being  involved,  and  the  locus  and  all  the 
witnesses  being  in  England,  the  Court  dismissed  the  action  But  the  plea 
was  rcjieUed  when  a  person,  alleged  to  be  a  domiciled  Englishwoman,  arrested 
in  Scotland  funds  belonging  to  the  proprietors  of  an  English  newspaper 
which  circulated  in  this  country,  and  brought  against  them  an  action  of 
damages  for  slander  {Lonyworth,  18G5,  3  M.  1049).  In  Ferguson,  1890,  18 
K.  120,  the  Court  of  Session  held  that  it  would  be  improper  to  entertain,  and 
accordingly  dismissed,  an  action  of  declarator  as  to  a  testator's  domicile, 
concerning  which  the  Court  of  Chancery  in  England  had  already  appointed 
an  inquiry  to  be  made.  And  it  may  be  said  generally,  that  where  current 
jurisdiction  exists,  and  a  piior  action  has  been  raised  in  a  foreign  Court,  the 
Court  of  Session  may  dismiss,  sist,  or  modify  an  action  subsequently  raised 
to  try  tlie  same  question  (Mackay,  124;  Miinro,  1839,  1  D.  1151  :  Fordyce, 
1842,  4  D.  1334 ;  Cochrane,  1857,  20  D.  178).  The  Court  would  probably 
refuse  to  exercise  its  jurisdiction  against  one  of  several  defenders  if  the 
parties  really  interested  as  defenders  were  not  subject  to  the  jurisdiction 
{Morley,  1888,  16  E.  78). 

It  is  essential  to  tlie  success  of  the  plea,  that  the  Court  should  be 
satisfied  that  there  is  another /orii7?i  in  which  the  case  ought  to  be  tried  ; 
and  in  Clements,  186G,  4  ]\I.  58."),  where  an  American  sued  in  this  country 
another  American,  against  whom  arrestments  had  been  used,  for  implement 
of  a  contract  enterecl  into  in  the  Confederate  States  of  America,  the  plea  was 
repelled,  on  the  ground  that  the  defender  had  failed  to  show  a  more  con- 
venient forum.  Further,  on  tlie  groimd  that  the  question  depended  on  a 
mere  balance  of  convenience,  the  plea  was  repelled  in  an  action  by  one  of 
two  joint  adventurers,  who  were  temporarily  resident  in  this  country, 
against  the  other  for  an  account  of  the  proceeds  of  an  adventure  entered 
into  in  South  Africa,  and  relating  to  mining  shares  there  (Sim,  1802,  19  11. 
665  ;  and  see  Lynch,  1871,  9  j\I.  860).  The  ol)jection  was  reju'lled  in  Parlcen, 
1846,  8  D.  365,  where  a  domiciled  Englishman  sued  an  English  insurance 
company,  against  which  jurisdiction  had  been  founded  by  arrestment,  for 
the  amount  of  a  policy  prepared  in  London,  but  transmitted  to  Edinburgh 
agents,  through  whom  it  was  delivered  to  the  ])ursuer.  The  contract  was 
admittedly  regulated  by  English  law,  but  the  Scotch  jurisdiction  was  upheld. 
Again,  when  the  trustee  in  the  seipiestration  of  a  deceased  person  raised  a 
multii)kq)oinding  in  the  name  of  an  insurance  company  which  had  a 
dt)micile  both  in  England  and  Scotland,  and  when  the  company  objected  to 
the  forum  on  the  ground  that  the  fund  was  also  claimed  by  English 
assignees,  the  })lea  was  repelled  in  hoc  statu  {IViomson,  1868,  6  M.  310;  and 
see  Posphatc  Sewage  Co.,  1876,  3  11.  (11.  L.)  77). 
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It  may  be  added  that  the  Court  sometimes  goes  further  than  merely 
exercising,  or  refusing  to  exercise,  its  competent  jurisdiction  under  the  plea  of 
forum  non  conveniens.  Where  it  is  the  most  convenient /or?<?»,  and  where 
action  has  been  first  taken  in  it, "  or  perliaps,  in  special  cases,  even  althouoh 
a  prior  action  has  been  raised  in  the  Court  of  another  country"  (Mackay,  124), 
the  Court  may  interdict  the  parties  from  raising  or  prosecuting  in  a  foreign 
Court  ])rocee<lin.<:s  to  try  the  same  question.  "  In  such  a  case  I  think  the 
])rohil)ition  should  take"  the  form  of  an  interdict  founded  on  the  common- 
law  ri^ht  inherent  in  the  Court  "(Ld.  I'res.  Inglis  in  California  Bc<hi:ood  Co., 
1880,  IG  R.  1202).  In  that  case  the  claimants  in  a  Scotch  liquidation  were 
restrained  from  proceeding  with  an  action  in  New  York  on  the  subject  of 
their  claim  pending  the  li(piidation  (and  see  Young,  184G,  8  D.  774).  On 
the  other  hand,  tlie  Court  has  refused  to  entertain  an  action  the  matter  of 
which  is  already  and  properly  tlie  sul)ject  of  an  action  in  a  foreign  Court 
(Ferr/uson,  supra;  Dawson's  Trs.,  18G0,  22  D.  685;  and  see  Orr-Ewinr/'s  Trs., 
1884,  11  R.  600,  13  R.  (H.  L.)  14. 

[Mackay,  Manual,  122  et  scq. ;  Daniel,  Chancery  Frac.  n.  p.  147.).] 

See  Foreign  ;  Jurisdiction. 

Four  Forms,  Letters  of. — Letters  of  four  forms  was  the 
name  of  tlie  writ  upon  which  anciently  all  diligence  proceeded.  The  letters 
contained  four  separate  cliarges  to  the  person  against  whom  they  were 
directed  to  perform  his  obligation.  They  are  said  to  be  derived  from 
ancient  ecclesiastical  practice, "^being  a  relic  of  the  custom  whereby  a  person 
before  sentence  of  outlawry  passed  against  him  was  cited  four  several  times. 
Letters  of  four  forms  were  displaced  by  letters  of  horning,  at  first  in  the 
inferior  Courts  and  finally  in  the  Court  of  Session  by  A.  S.,  16  Nov.  1G13. 
—[See  Kames,  H.  L.  T.,  Tract  xi.  and  App.  vii. :  Rosi,  Led.  266  et  seq.] 

Foxes. — Ijeing  considered  as  destructive  vermin,  foxes  may  be 
pursued,  by  persons  injured,  over  the  lands  of  others  {Cohjuhoun,  Mor.  4997). 
If  any  damage  is  done  in  the  pursuit,  the  pursuer  is  liable.  A  distinction 
is  drawn  between  pursuing  foxes  for  purposes  of  public  utility  and 
hunting  for  amusement.  In  the  latter  case  a  person  is  no  more  entitled  to 
enter  the  property  of  another  in  pursuit  of  a  fox,  than  in  pursuit  of  a  hare 
or  a  partridge  {Marquis  of  Twcedclale,  Mor.  4992  ;  Blair's  Justices  Manual, 
87,  88 ;  Hutcheson's  Justice  of  the  I^eace,  iv.  12,  s.  4  (vol.  ii.  p.  567) ). 

Franchise. 

I.  Farliamkntary  Franciiisk. 

Prior  to  the  passing  of  the  Reform  Act,  1832  (2  and  3  Will.  iv.  c.  65), 
members  of  Parliament  for  counties  were  elected  by  the  freeholders,  and 
those  for  burghs  by  the  town  councils.  I'y  that  Act  entirely  new  quali- 
fications for  the  parliamentary  franchise  were  enacted,  and  the  old  quali- 
fications were  superseded.  Section  6,  however,  of  the  Statute  provided 
"that  all  persons  who  at  the  passing  of  this  Act  (17  July  1832)  shall  be 
lawfully  on  the  roll  of  freeholders  of  any  shire  in  Scotland,  or  who  shall 
then  be  entitled  to  be  put  on  such  roll,  or  who  shall  previfjus  to  the  first 
day  of  ^Nlarch  1831  have  become  the  owners  or  superiors  of  land  allbrding 
the  c_iualification  for  being  so  enrolled,  shall   so  long  as  they  retain  the 
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necessary  qualification  on  which  they  are  now  enrolled  or  are  entitled  to 
be  enrolled  as  aforesaid  be  entitled  to  be  registered  nnd  to  vote  as  liereinalter 
directed  in  the  election  of  a  member  for  such  shire."  These  reservations 
were  purely  personal,  and  it  is  believed  that  no  original  freeholder  is  now 
(111  the  register. 

The  new  (jualifications  introduced  by  tlie  Ucldrm  Act  of  1.S.T2  were  as 
follows: — In  counties  the  franchise  was  conferred  on  (1)  owneis  (joint  or 
several)  of  any  lands,  houses,  feu-duties,  or  other  heritable  sulijects  of  the 
clear  yearly  value  of  £10  (s.  7);  (li)  teiumts  (joint  or  several)  of  lands, 
hou.ses,  or  other  heritable  subjects  —  (a)  for  a  period  of  not  less  than 
lifty-seven  years,  or  for  the  lifetime  of  the  tenant,  whether  in  his  ]»ersonal 
possession  or  not,  where  the  tenant's  interest  after  paying  rent  and  any 
other  consideration  due  by  him  is  not  less  than  £10;  (h)  for  a  period  of 
not  less  than  nineteen  years,  the  clear  value  of  the  tenant's  interest  bein^' 
not  less  than  XTiO ;  (c)  the  tenant  being  in  possession  and  the  yearly  rent 
being  not  less  than  £50;  or  (d)  the  tenant  having  paid  a  f/rassum  of  £;jOO 
(s.  9).  In  burghs  the  franchise  was  conlerred  on  occupiers  either  as 
proprietor,  tenant,  or  liferenter,  of  any  house,  warehouse,  countiu'^-house, 
shop,  or  other  building  of  the  yearly  value  of  £10,  provided  the  occupancy 
hud  been  for  twelve  months  prior  to  the  last  day  of  July  in  each  year. 
Ifesidence  for  six  months  prior  to  31st  July  in  each  year  within  the  limits 
of  the  burgh  or  within  seven  statute  miles  thereof  is  a  condition  of  the 
burgh  franchise  for  all  classes  of  claimants  nnder  the  IJeform  Act,  1832.  In 
counties,  owners  are  required  to  possess  their  qualifications  for  six  months 
and  tenants  for  twelve  months  prior  to  the  last  day  of  July  in  each  year, 
and  in  each  case  to  retain  their  qualifications  after  that  date  until  the  SherilV 
proceeds  to  consider  their  claims  (ss.  7,  9,  and  11  ;  M'Kcnzie,  1891  19  IJ 
292,  20  S.  L.  I{.  143). 

By  the  Representation  of  the  People  (Scotland)  Act,  18G8  (31  &  32 
Vict.  c.  48),  the  qualification  for  an  owner  in  a  county  was  leduced  to  £5 
of  clear  annual  value,  and  the  qualification  for  a  tenant,  if  he  should  be  in 
actual  personal  occupancy,  was  reduced  to  £14  of  clear  yearly  value  as 
appearing  on  the  valuation  roll.  In  both  cases  the  owner's  six  months' 
ownership  and  the  tenant's  twelve  months'  occupancy,  jaior  to  the  last  day 
of  July  in  each  year,  was  required  (ss.  5  and  G).  In  burghs  the  1808  Act 
conferred  the  franchise  on  every  inhabitant-occupier  as  owner  or  tenant  of 
a  dwelling-house  within  the  burgh  (s.  3),  and  dwelling-house  was  defined 
(s.  59)  to  include  "any  part  of  a  house  occupied  as  a  separate  dwelling,  and 
(in  any  parish  in  which  poor  rates  are  levied)  the  occupier  of  which  is 
separately  rated  for  the  relief  of  the  poor,  either  in  respect  thereof,  or  as  an 
inhabitant  of  such  parish."  For  the  burgh  franchises  created  by  the  1868 
Act  residence  within  the  burgh  and  not  merely  within  seven  statute  miles 
thereof  is  necessary.  It  was  further  piovided  by  this  Act  in  regard  to 
these  franchises  that  the  qualifications  must  subsist  until  the  Sherilf 
proceeds  to  consider  the  claims.  The  1868  Act  further  enacted  as  rec^ards 
burghs  (s.  4)  that  the  sole  tenant  and  occupant  of  lodgings  of  a  clear  yearly 
value,  if  let  unfurnished,  of  £10  or  upwards  and  wlio  has  resided  in  such 
lodgings  during  the  twelve  months  innuediately  preceding  the  last  day  of 
July  in  each  year,  and  has  claimed  to  be  reuistered  as  a  voter  at  the  next 
ensuing  ro.uistration  of  voters,  shall  be  entitled  to  be  registered.  It  is  un- 
necessary under  this  franchise  to  retain  the  qualification  after  the  last  day 
of  July,  and  it  is  necessary  to  make  a  claim  for  each  year.  The  1868  Act 
further  created  the  university  constituencies,  anil  enacted  a  separate 
franchise  for  these,  entitling  the  chancellor,  the  members  of  the  university 
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court,  the  professors  for  the  time  being,  and  the  members  of  the  general 
council  of  the  univeisities  to  vote  for  the  election  of  members  to  represent 
them  in  Parliament.  An  important  provision  of  the  18G8  Act  was  the 
oeneral  saving  of  existing  franchises,  s.  56  providing  that  "  the  franchises 
conferred  by"  this  Act  shall  be  in  addition  to  and  not  in  substitution 
for  any  existing  franchises,  but  so  that  no  person  sliall  be  entitled  to  vote 
for  the  same  place  in  respect  of  more  than  one  qualification."  It  is  also 
important  to  note  tliat  notliing  was  repealed  by  this  Act. 

The  Reform  Act  of  188-4  (48  &  49  Vict.  c.  3)  extended  (s.  2)  to  the 
counties  the  household  and  lodger  franchises  established  in  the  burghs  by 
the  Act  of  1868.  It  enacted  what  is  known  as  the  service  franchise.  This 
is  not  a  new  kind  of  franchise,  but  is  merely  an  extension  of  the  household 
franchise.  Sec.  3  provided  that  "where  a  man  himself  inhabits  any 
dwelling-house  by  virtue  of  any  office,  service,  or  employment,  and  the 
dwellin«'-house  is  not  inhabited  by  any  person  under  whom  such  man 
serves  in  such  office,  service,  or  employment,  he  shall  be  deemed  ...  to  be 
an  inhabitant-occupier  of  such  dwelling-house  as  a  tenant."  To  render  this 
provision  effectual  a  new  definition  of  "  dwelling-house "  was  substituted 
for  that  contained  in  the  Act  of  18G8,  dwelling-house  being  now  defined 
(s.  7,  subs.  4)  to  mean  "  any  house  or  part  of  a  house  occupied  as  a  separate 
dwelling."  Separate  rating  for  the  relief  of  the  poor  is  accordingly  no 
longer  an  essential  condition  of  the  household  franchise.  By  the  Eeforni 
Act  of  1884  the  tenant's  occupation  franchise  in  the  counties  was  assimi- 
lated to  that  in  the  burghs  to  the  effect  that  it  was  lowered  from  £14  to 
£10  of  clear  yearly  value  (s.  5).  By  s.  4,  subs.  1,  the  franchise  arising 
from  ownership  of  feu-duties  was  abolished.  Sec.  10  saved  the  rights  of 
persons  registered  as  voters  at  the  date  of  the  passing  of  the  Act,  and 
s.  12  declared  that  the  franchises  enacted  were  in  substitution  for,  and 
accordingly  repealed,  the  £50  county  tenancy  franchise  and  the  £14  county 
occupancy  franchise. 

Owners. — Ow^ners  may  be  classed  as  («)  Proper  Owners,  {h)  Joint  Owners, 
and  (c)  Liferenters.  Proper  owners  are  those  persons  possessing  the  full 
right  of  property,  that  is,  as  defined  by  Erskine  (ii.  1.  1.),  "  the  right  of  using 
and  disposing  of  a  subject  as  our  own  except  in  so  far  as  we  are  restrained 
by  law  or  paction."  There  must  be  a  title,  but  it  need  not  be  absolutely 
indefeasil^le.  "  No  doubt,  if  the  title  is  merely  nominal  it  may  be  no  title 
at  all  which  the  Court  would  sustain,  but  it  is  nowhere  declared  that  if 
the  title  be  defeasible,  on  any  contingency,  the  proprietor  or  liferenter  shall 
not  be  enrolled"  (per  Ld.  Mackenzie  in  Rutherford,  1863,  2  M.  180). 
Thus  heirs  of  entail  are  entitled  to  be  registered  as  true  owners.  The 
title  may  be  in  the  name  of  an  individual,  but  if  that  individual  is  subject 
to  control  in  the  exercise  of  the  franchise,  his  claim  to  be  registered  will  be 
invalidated  {Hill,  1871, 10  M.  3  ;  M'Kenzie,  1891, 19  E.  297).  On  the  other 
hand,  though  the  title  be  in  the  name  of  trustees,  beneficiaries  will  be 
entitled  to  be  registered  if  their  interest  is  truly  of  the  nature  of  an 
heritable  right  {Stewart,  1869,  8  M.  13 ;  Skeate,  1873,  1  E.  18). 

By  s.  8  of  the  Eeform  Act,  1832,  it  was  provided  that  "all  co- 
proprietors  or  joint  owners  shall  be  entitled  each  to  vote  in  respect  of 
their  joint  property  within  the  shire,  provided  the  share  or  interest  of 
each  joint  owner  so  claiming  on  such  property  is  of  the  yearly  value  of 
£10  .  .  .  but  not  otherwise."  This  applies  to  counties,  and  the  analogous 
provision  applicable  to  burghs  is  s.  12  of  the  same  Act.  There  was  no 
limitation  of  the  nundjer  of  joint  owners  that  may  be  registered  under 
the  Eeform  Act,  1832  {Fox,  1892,  20  E.  87).     The  Eeform  Act  of  18G8 
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introduced  an  additional  £5  ownership  liancliise,  and  s.  14  of  that  Act 
])rovid('(l  that  "  no  ^neater  number  of  persons  tlian  two  sliali  be  entitled  to 
be  registered  as  joint  owners  (jr  joint  tenants  of  the  same  lands  and 
lieritaLjes,  unless  their  shares  or  interests  in  ^the  same  shall  have  come 
to  them  by  inheritance,  marriage,  marriage  settlement,  or  mortis  causd 
conveyance,  or  unless  such  joint  owners  or  joint  tenants  shall  be  hmd  fide 
engaged  as  })artners,  carrying  on  trade  or  business  in  or  on  such  lands 
and  lieritages."  This  provision  did  not  a) "ply  to  tlie  ownership  i'ranchise 
enacted  by  the  lieform  Act,  1832.  The  liefurm  Act,  1884  (s.  4,  subs.  2), 
enacted  that  "  where  two  or  more  men  are  owners  either  as  joint  tenants, 
or  as  tenants  in  common  of  an  estate  in  any  land  or  tenement,  one 
of  sucli  men,  but  not  more  than  one  shall,  if  his  interest  is  sulUcient 
to  confer  on  him  a  (jualification  as  a  voter  in  respect  of  the  ownership 
of  such  estate,  be  entitled  (in  the  like  cases,  and  subject  to  the  like 
conditions  as  if  he  were  the  sole  owner)  to  be  registered  as  a  voter,  and 
wdien  registered  to  vote  at  an  election."  There  is,  however,  the  same 
proviso  as  in  tlie  lieform  Act,  1808,  as  to  owners  acquiring  their  property 
by  descent,  marriage,  etc.,  or  being  hond-fide  partners  carrying  on  trade. 
Sec.  10  of  the  Act  of  1884  saved  the  rights  of  those  on  tlie  register  at  the 
passing  of  tlie  Act. 

Liferenters  are  treated  as  owners,  and  they  are  either  conventional 
liferenters,  that  is,  persons  entitled  to  a  liferent  by  virtue  of  conventional 
provisions ;  or  they  are  legal  liferenters,  or  ollicial  liferenters.  Legal  life- 
rents are  courtesy  and  terce.  Husbands  are  entitled  to  be  registered 
as  owners  in  right  of  their  wives,  and  after  their  death  in  virtue  of 
courtesy.  The  second  husband  of  a  tercer  is  also  entitled  to  be  registered 
(see  s.  8  of  the  Eeform  Act,  1832,  and  s.  14  of  tlie  Eeform  Act,  1868). 
Official  liferenters  are  also  entitled  to  be  registered  as  owners,  as,  for 
exampIe,parochial  ministers — after  induction — upon  their  manses  and  glebes. 

Tenants. — Under  the  lieform  Act,  1832  (s.  9),  as  regards  counties,  there 
are  four  classes  of  tenants  who  require  to  have  written  leases  before  they 
can  be  registered — (a)  tenants  for  life,  {h)  tenants  for  fifty-seven  years  and 
upwards,  (c)  tenants  for  nineteen  years  and  upwards,  and  {d)  tenants  who 
have  paid  a  grassum  of  £300.  None  of  these  require  to  be  in  the  actual 
personal  occupancy  of  the  subjects.  Tenants  who  pay  £50  of  yearly  rent, 
and  are  in  personal  occupation  either  as  principal  tenants  or  as  sub-tenants, 
are  also  entitled  to  be  registered.  These  tenants  do  not  require  a  written 
lease.  By  s.  6  of  the  IJeform  Act,  18G8,  tenants  and  occupants  in 
counties  of  lands  and  heritages  of  the  clear  yearly  value  of  £14  were 
entitled  to  be  registered.  In  burghs,  by  virtue  of  ss.  11  and  12  of  the 
IJeform  Act,  1832,  tenants  and  joint  tenants  in  personal  occupancy  were 
entitled  to  be  registered.  By  s.  5  of  the  Pteform  Act,  1884,  the  occu- 
]iation  franchise  in  county  and  burgh  was  assimilated  on  a  £10  basis. 
That  Act  repealed  the  enactment  in  s.  G  of  the  Eeform  Act,  1SG8,  of 
the  £14  occupation  franchise  in  counties,  but  as  it  omitted  to  repeal 
s.  14  of  the  same  Act  as  to  joint  tenants  and  occupants,  it  has  been 
held  that  it  is  still  necessary  that  joint  tenants  and  occupants  in  counties 
should  each  possess  an  interest  of  not  less  than  £14  p)er  annum  {irain- 
ivrif/ht,  1893,  21  E.  162).  For  the  occupation  franchise,  residence  iu  the 
qualifying  subjects  is  not  an  essential,  although  the  words  of  the  Statute 
are  "actual  personal  occ\\\xmcy"  (I! ichardson,  1S7S,  (j  E.  17;  U'd/nrhcad, 
1878,  G  E.  20 ;  Johnston,  1879,  7  E.  7 ;  Marrahlc,  2  S.  L.  T.  242). 

InhahUant-Occupicr.  —  It  lias  already  been  seen  that  the  household 
franchise  was  introduced  iu  burghs  by   the   Eeform   Act,  1868,  and  that 
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the  Eeform  Act,  1884,  iu  iutroducing  it  in  counties  and  extending  it, 
substituted  a  new  definition  of  "dwelling-house."  The  Act  of  1868 
provided  (s.  3)  that  "  no  man  should  ...  be  entitled  to  be  registered  as 
a  voter  by  reason  of  his  being  a  joint  occupier  of  any  dwelling-house." 
This  does  not  prevent  him,  though  he  be  a  joint  occupier  of  a  dwelUng- 
house,  from  being  registered  as  a  joint  owner  or  joint  occupier  under  the 
£10  occupation  franchise  if  he  is  otherwise  qualitied. 

Service  Franchise. — This  is  an  extension  of  the  household  franchise  to 
enable  those  who  occupy  dwelling-liouses  as  part  of  their  remuneration  to 
be  registered.  A  person  who  has  the  exclusive  use  of  a  bedroom  in  a  house 
maybe  qualified  under  this  provision  (Ballingall,  ISSiJ,  14  11.  127;  Gai/, 
1887,  15  E.  90;  Atkinson,  1885,  L.  E.  IG  Q.  E.  U.  254;  Adams,  1885, 
L.  E.  IG  Q.  B.  D.  239  ;  StriUing,  1885,  L.  E.  IG  Q.  B.  D.  24G  ;  Wallace, 
1896,  24  E.  376.  But  see  Barnct,  1895,  L.  E.  1  Q.  B.  691,  1  Fox  &  Smith's 
Eegistration  Cases,  412,  and  Clutterhuck,  1896,  L.  E.  1  Q.  B.  396,  2  Fox  & 
Smith,  59). 

The  dwelling-house  must  not  be  inhabited  by  any  person  under  whom 
the  claimant  serves  in  the  office,  service,  or  employment  by  virtue  of  which 
he  occupies  his  house.  (See  Falconer,  1891,  19  E.  295  ;  Walshe,  1892, 
20  E.  83;  Cruise,  1892,  20  E.  79,  and  Monylian,  1894,  22  E.  195.) 

Lodgers. — Neither  the  Eeform  Act,  1868,  which  introduced  the  lodger 
franchise   iu   burghs,  nor   tlie   Eeform   Act,    1884,   which  extended  it  to 
counties,  gives  any  definition  of  lodgings,  and  the  term  has  not  yet  been 
the  subject   of  judicial  construction.      A  claim  must  be  made  annually 
(1868   Act,  s.  4  and   s.   19,  subs.    3).      In  claiming,   tlie  statutory  form 
and    other    provisions    must    be    closely    adhered    to    {Mecch,    1892,    30 
S.   L.  E.   64).      The  lodgings  must  be  of  the  clear   yearly  value,  if   let 
unfurnished,  of  £10  or  upwards.     It  is  not  necessary  that  that  sura  be 
paid  annually  by  the  lodger,  provided  he  is  truly  a  lodger,  and  his  lodgings 
are  of  the  statutory  value  (Brown,  1885,  13  E.  159 ;  Dickson,  1888,  16  E. 
143).      A   lodger  is   entitled   to   be   registered  who  gets  his  lodgings   as 
part   of    his    remuneration    {Brown,   1885,    13   E.    163;    JJcdg,    1885,    23 
S.    L.    E.    111).      The    value    of    the    lodgings   may   be   ascertained   in 
any  competent  way,  the  amount  actually  ])aid  by  the  lodger  being,  perhaps, 
tlie    best    test    {Kellic,    1897,    24    E.    379).       Prior    to     1885,    persons 
in  joint  occupation  of  lodgings  could  not  claim  to  be  registered.     But  by 
s.    13    of    the  Eegistration  Act,  1885,  it  is  provided  that  "  where  lodgings 
are  jointly  occupied  by  more  than  one  lodger,  and  the  clear  yearly  value 
of  the  lodgings,  if  let  unfurnished,  is  of  an  amount  which,  when  divided  by 
the  number  of  the  lodgers,  gives  a  sum  of  not  less  than  £10  for  each  lodger; 
then  each  lodger  if  otherwise  qualified  .  .  .  shall  be  entitled  to  be  registered 
.  .  .  provided  that  not  more  than  two  persons  being    such  joint   lodgers 
shall  be  entitled  to  be  registered   in  respect  of  such  lodgings."     Where 
a  claim  is  made  by  a  lodger  as  sole  tenant  the  joint  use  with  others  of 
house  accommodation  will  not  add  to  the  value  of  his  lodgings   for  the 
purpose  of  his  claim,  the  value  of  the  portion  solely  occupied  by  him  being 
alone  taken   into  account   {Gray,  1890,  28  S.  L.  E.  168).      The  declara- 
tion annexed  to  the  claim  by  a  lodger  is  by  virtue  of  s.  14  of  the  Eegistration 
Amendment  Act,  1885,  '' jjrirnd  facie  evidence  of  his  qualification."     It  has 
been    held    accordingly    {Balgleish,    1894,    22    E.    198)    that    a    lodger 
claim  duly  made  must  be  admitted  unless  the  jjrmc^  facie  evidence  set 
up  by  the  declaration  be  rebutted  by  competent  evidence.     It  has  been 
held,   however   {Stirling,  1895,  23  E.  120),  that  the  failure   of  a   lodger 
to  appear  after  two  citations  is  sulficient  to  rebut  the  2Jriiad  facie  evidence. 
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Successive  OccniKincy. — Sec.  12  of  the  lieform  Act,  1832,  provided  for 
successive  occupancy  in  burghs,  enacting  "  that  the  jireniises  in  respect  of 
which  any  person  shall  be  deemed  entitled  to  be  registered,  and  to  vote  in 
the  election  for  any  city,  burgh,  or  town,  or  district,  shall  not  be  required 
to   have  been  the  same  })reniises   for   the   whole   twelve   months   of   his 
occupancy,  but  may  be  different  premises,  but  always  of  the  requisite  value 
occupied  in  succession  by  such  person."     This  Statute  did  not  recognise 
successive  ownership.    Tiie  llid'orm  Act,  18G8  (s.  13),  enacted  that "  ddferent 
premises  occupied  in  immediate  succession  by  any  person  as   owner  or 
tenant  during  the  twelve  calendar  months  next  previous  to  the  last  day  of 
July   in   any  year,  shall   have   the   same   effect  in  qualifying  to  vote   for 
a  burgh   or  county  respectively  as    a    continued    occupancy  of    the    same 
])remises."     It  will  be  observed  that  this  section  includes  owners  when  they 
liai)pen  to  be  also  occupiers.      It  has  been  decided  that   the   occupancy 
must   be   personal   occupancy,  and  not    mere  civil   possession  (Lcarmoiit, 
1875,  3  II.  5).     The  section  last  quoted  of  the  Eeform  Act,  18G8,  has  been 
held  to  apply  to  the  lodger  franchise,  there  being  nothing  in  the  Scottish 
Statute  similar  to  the  provision  in  the  English  Statute  of  the  previous  year 
(30  &  31  Vict.  c.  102),  providing  (s.  4)  that  the  lodgings  shall  be  "  part 
of  the  same  dwelling-house."     The  successive  occupancy  must  be  within 
the  same  constituency.     Prior  to  tlie  passing  of  the  liedistributiou  of  Seats 
Act,  1885    (48    &  49   Vict.   c.  23),  it   had   been   decided  {Stewart,    1808, 
7  M,  315)  that  occupancy  in  one  division  of  a  county  cannot  be  combined 
with   occupancy   in   succession   in    another  division,  where  each  division 
returns  a  member,  so  as  to  afibrd  a  qualification.     By  the  Redistribution 
Act,  1885,  the  division  of  burghs  into  divisions  returning  sei)arate  members 
was  for  the  first  time  made.     Sec.    10    of   that   Act   provides  that  "the 
occupation  in   immediate  succession  of  different   premises  situate  within 
a  pailiamentary  borough  shall,  for  the  purpose  of  qualifying  a  person  for 
voting  in  any  division  of  such  borough  in  respect  of  occupation  (otherwise 
than  as  a  lodger),  have  the  same  elfect  as  if  all  such  premises  were  situate 
in  that  division  of  the  borough  in  which  the  premises  occupied  by  such 
person  at  the  end  of  the  period  of  qualification   are   situate."      Thus   a 
different    rule    is    applied  in  this  respect  in   counties  from  that  which   is 
applied  in  burghs,  and  in  burghs  a  different  rule  is  applied  in  the  case  of 
tenants   and   occupants  and  inhabitant-occupiers   on   the    one  hand,  and 
lodgers  on  the  other.      It  has  been  held  that  the  successive  occupancy  must 
be  of  a  uniform  character.     Thus  it  is  incompetent  to  combine  in  a  county 
occupancy  as  owner  with  successive  occupiancy  of  other  subjects  as  tenant 
{.Uoiierirff,    18G8,    7    M.    315).       In    a    burgh,    however,    occupancy    as 
owner  and  occupancy  as  tenant  in  succession  may  be  combined  {Hannah, 
1875,   3    R.   7).      The   household    and   the    lodger    fi'anchise    in    succes- 
sion cannot  be  combined  {Falconer,  1891,  28  S.  L.  R.  195). 

Dii!ipu(liJica(io)is. — The    following   persons    are  disipialifled    from  being 
registered  as  voters. 

(a)  Minors. 

(h)  Women. 

(c)  Fatuous  or  insane  persons. 

(d)  Aliens,  but  it  is  sufficient  if  letters  of  naturalisation  are  obtained 

at  any  time  prior  to  the  disposal  of  the  claim  by  the  Sheriff, 
(c)  Assessors. 
C/")  Reers. 
{O)  Those  wlio  fall  under  the  difierent  statutory  disqualifications  as  to 

non-payment  of  rates  or  receipt  of  parochial  relief. 
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The   Eeforni    Act,  1832,  made   the   proviso   witli   regard   to    ihe    £10 
occupant  in  hiirghs  (s.  11)  that  the  claimant  shall  have  paid  on  or  l)efore 
the  twentieth  day  of  July  in  each  year  all  assessed  taxes  which  shall  have 
become  payable  by  him  in  respect  of  the  premises  for  which   he  claims 
previously  to  tlie  sixth  day  of  April  then  next  preceding.     The  only  tax 
which  falls  under  this  provision  is  the  inhabited  house  duty.     The  Eeform 
Act,  1868,  in  creating  the  household  franchise  in  burghs  now  extended  to 
the  counties,  and  the  £1-4  (now  £10)  occupation  franchise  in  counties,  made 
a  proviso  in  each  of  these  cases  (ss.  3  and  G)  that  no  man  should  be  entitled 
to  be  registered  as  a  voter  who  shall  have  failed  to  pay  on  or  before  the 
twentieth  day  of  June  in  each  year  all  poor  rates,  if  any,  that  have  become 
payable   by  him   in    respect  of   the  premises  lor  wliich    he   claims.     The 
payment  of  poor  rates  is  a  condition  of  these  franchises  only  where  rates 
are  imposed,  and  it  is  not  necessary  to  impose  them  in  the  case  of  tenants 
and  occupants  of  dwelling-houses  in  counties  of  annual  rents  of  less  than 
£4,  because  the  rating  body  in  counties  has  the  power,  if  they  see  fit,  to 
assess   the  owners   of  such    small   houses   direct.     Where  that   power   is 
exercised,  therefore,  it  follows  that  a  man  who  occupies  a  dwelling-house 
of  the  annual  rent  of,  say,  £3,  cannot  be  disqualified  fur  non-payment  of 
rates  even  though  he  fails  to  pay  his  rent,  when  a  man  who  pays  a  £50  rent 
and  fails  to  pay  his  poor  rates  is  disqualified.     So  also  a  person  entitled  to 
the   service   franchise   cannot   be   disqualified    for   non-payment  of   rates, 
because  he  is  not  rated. 

Constituencies. — Before  1832  Scotland  had  forty-five  members  of 
Parliament,  thirty  elected  by  the  freeholders  of  the  counties  and  fifteen  by 
the  town  councils  of  the  burghs.  The  Eeform  Act,  1832,  increased  the 
number  to  fifty-three,  thirty  of  whom  were  county  and  twenty-three  burgh 
representatives.  The  Eeform  Act,  18G8,  increased  the  number  to  thirty-two 
county  and  twenty-six  burgh  members,  and  added  two  representatives  of 
universities,  making  in  all  sixty  members.  The  Eedistril3ution  of  Seats 
Act,  1885,  increased  the  total  number  of  members  to  seventy-two,  of  whom 
thirty-nine  are  assigned  to  the  counties,  thirty-one  to  the  burghs,  and  two 
to  tlie  universities. 

For  convenience  of  reference  the  following  table  of  existing  franchises 
may  be  useful : — 

COUNTY, 

A  Household  Franchise. — Householder,  i.e.  occupant  as  owner  or  tenant 
of  any  house  or  part  of  a  house  occupied  as  a  separate  dwelling. 
Qualification. — Sole  occupancy  for  twelve  months  prior  to  31st  July. 
For  same  period  voter  must  not  have  been  exempted  from  poor 
rates  on  ground  of  inability  to  pay,  must  have  paid  rates  if 
any  laid  on  him,  and  must  not  have  been  in  receipt  of  parochial 
relief. 
15  Occupancy  Franchise. — Occupant  of  any  land  or  tenement  of  yearly 
value  of  £10  {i.e.  need  not  be  a  dwelling-house). 
Qualification. — Occupancy  twelvemonths  before  31st  July.    For  same 
period  must  not  have  been  exempted  from  poor  rates  on  ground 
of  inability  to  pay,  must  have  paid  rates  if  any  laid  on  him, 
and  must  not  have  had  parochial  relief. 
C  Service   Franchise. — Occupation  by  servant,  in  virtue   of  service,  of 
dwelling-house  (not    also   occupied    by   master)   gives    servant 
qualification  as  householder.     See  above,  A. 
1)  £10  Lofhjer  Franchise. — £10  calculated  on  unfurnished  value. 
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Qualification. — Occupancy  ami    residence   either   as   sole  or  joint 

lodger  for  twelve  months  prior  to  Slst  July. 
Must  make  a  renewed  claim  each  year  to  assessor  after  31st  July 
and  bciV)rc  Ulst  September.     No  more  than  two  joint  lodgers 
are  entitled  to  be  registered. 
E  Owncrsliip  of  heritable  subjects  of  yearly  value  of  £10  (if  fiar  ami 
lifcrentor,  the  lifurenter  has  the  vote). 
Feu-duties,  except  in  the  case  of  presently  registered  owners,  no 

longer  aflbrd  a  ipialitication. 
Qualification. — Fossession   requisite  six  months  before   31st  July, 
unless  within  six  months  the  property  has  come  by  inheritance, 
marriage,  etc. 
F  Ownci'filiip  ol  lands  and  lieritages  of  yearly  value  of  £5  as  appearing 
in  the  valuation  roll,     (liules  as  to  fee  and  liferent  as  above.) 
Qualification. — Possession  requisite  six  months  before  31st  July  in 

all  cases. 
Tenants  under  leases  of  fifty-seven  years  or  upwards  are  reckoned 

owners  for  this  qualification. 
Note  as  to  E  cmd  F. — For  the  future,  where  there  are  joint  owners, 
not  more  than  one  is  registrable — unless  the  property  has  come 
by  succession,  marriage,  or  the  like,  or  when  they  occupy  the 
tenement  as  partners  in  trade,  in  which  case  the  subject  gives 
as  many  qualifications  as  the  value  will  permit. 
Husbands  are  reckoned  owners  of  lands  belonging  to  their  wives. 
G  £10  Interest  (after  deduction  of  rent)  as  tenant  for  life,  or  under  a 
lease   of   fifty-seven  years   or   upwards,  or   £50   interest  (after 
deduction  of  rent)  as  tenant  for  nineteen  years. 
Qualification. — Twelve  months'  possession  before  31st  July,  but  no 
occupancy  requisite. 

BUKGH. 
H  nouscliolclcr. 

Conditions  same  as  A. 
J  £10  Occujxint  (as  in  B). 

Must  have  paid  assessed  taxes,  payable  in  respect  of  prenuses,  and 
not  had  parochial  relief.     Must  also  have  occupied  premises  for 
twelve  months   piior  to  olst  July,  and    must  have  resided  in 
burgh,  or  within  seven  miles,  for  six  months  prior  to  31st  July. 
K  Service  Franchise. 

Conditions  same  as  C. 
L  £10  Lodger. 

Conditions  same  as  D. 
M  £10  Oir/ier  (liferenter,  not  fiar,  when  both  exist). 

Must  liave  paid  assessed  taxes,  payable  in  respect  of  premises,  and 
not  had  parochial  relief,  and  resided  as  in  J. 

II.    ^IlNICH'AL   FltANCIIISE. 

The  basis  of  the  municipal  register  of  voters  is  the  i»arliamentary 
register.  By  the  Municipal  Ehctions  (Scotland)  Act,  18G8  (31  &  32  A'ict. 
c.  108),  s.  3,  the  right  of  electing  the  town  council  was  declared  to  belong 
to  all  such  persons  as  are  or  sluill  be  qualified  to  vote  in  the  election  of  a 
member  or  mend)ers  of  Parliament  for  such  luirgh  by  virtue  of  the  ]\eform 
Acts,  1832  and  1808,  and  as  are  duly  registered  as  such  voters,  and  also  to 
all  such  persons  within  the  burgh  beyond  the  parliamentary  boundaries 
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as  would  be  qualified  under  the  said  Acts  wore  the  (juulifying  suhjects 
within  said  boundaries.  By  the  IMunicipal  Elections  Amendment  (Scotland) 
Act,  1881  (44  Yict.  c.  13),  s.  2,  it  was  provided  that  females  unmarried, 
and  married  females  not  living  in  family  with  their  husbands,  should  l)e 
registered  as  voters  in  the  same  way  and  under  the  same  contlitidus  as 
they  would  be  if  they  were  males.  By  the  Burgh  Police  (Scotland)  Act, 
1892  (55  &  56  Vict.  c.  55),  ss.  30  and  31,  provisions  are  nuide  conferring 
the  franchise  on  the  same  classes  of  persons  in  police  burghs  as  for  parlia- 
mentary burghs  and  making  provision  for  the  making  up  of  the  register. 

III.  County  and  Parish  Council  Fkanchise. 

By  the  Local  Government  (Scotland)  Act,  1889  (52  &  53  Vict.  c.  50), 
the  franchise  is  conferred  on  (1)  every  person  registered  as  a  parliamentary 
elector  for  a  county  or  division  of  a  connty,  subject,  however,  to  the 
condition  that  failure  to  make  payment  of  the  consolidated  rates  as 
provided  by  the  Statute  shall  be  a  disqualification,  and  (2)  on  the  persons 
contained  in  the  supplementary  list  directed  to  be  prepared  every  third 
year  for  the  purpose  of  the  election.  Such  supplementary  list  is  to  contain 
(a)  peers  who  would  be  qualified  as  parliamentary  electors  if  they  were 
not  peers,  and  (b)  women  unmarried  or  married  and  not  living  in  family 
wdtli  their  husbands  who  would  similarly  be  qualified  as  parliamentary 
electors  if  they  were  men.  The  parish  council  franchise  is  the  same,  the 
difference  in  the  two  rolls  being  merely  that  of  geographical  division.  By 
s.  11  of  the  Local  Government  (Scotland)  Act,  1894  (57  &  58  A'ict.  c.  58), 
provision  was  made  for  allowing  any  married  woman  to  be  registered  on 
a  county  council,  nmnicipal,  or  parish  register,  provided  that  husband 
and  wife  shall  not  be  registered  in  res[!ect  of  the  same  property. 

IV.  School  Boaed  Franchise 

"  The  electors  shall  consist  of  all  persons  being  of  lawful  a'j^e  and 
not  subject  to  any  legal  incapacity  whose  names  are  entered  on  the  latest 
valuation  roll  a[)plicable  to  the  parish  or  burgli  for  which  tlie  board  is  to  be 
elected,  made  up  and  completed  not  less  than  one  month  prior  to  the  election, 
as  owners  or  occupiers  of  lands  or  heritages  of  the  annual  value  of  not  less 
than  four  pounds,  situated  within  such  parish  or  burgh ;  and  the  valuation 
roll,  or  a  certified  copy  thereof  shall  be  conclusive  evidence  that  the  persons 
therein  named,  had,  and  continue  to  have,  the  qualifications  annexed  to 
their  names  respectively  in  the  said  roll "  (Education  Scotland  Act,  1872, 
35  &  36  Vict.  c.  62,  s.  2). 


Fraud. — Professor  Bell  (Prin.  s.  13)  describes  fraud  as  "a  machina- 
tion or  contrivance  to  deceive."  The  varieties  of  fraud  are  infinite.  As 
put  by  Mr.  Ker  (Treatise  on  the  Laiu  of  Fraud  and  Mistake,  p.  1):  "Fraud, 
in  the  contemplation  of  a  Civil  Court  of  justice,  may  be  said  to  include 
properly  all  acts,  omissions,  and  concealments  wliich  involve  a  breach  of 
legal  or  equitable  duty,  trust,  or  confidence,  justly  reposed,  and  are  in- 
jurious to  another,  or  by  which  an  undue  or  unconscientious  advantage  is 
taken  of  another.  All  surprise,  trick,  cunning,  dissemlding,  and  other  unfair 
way  that  is  used  to  cheat  anyone  is  considered  as  fraud.  Fraud  in  all 
cases  inq>lies  a  wilful  act  on  the  part  of  anyone,  whereby  another  is  sought 
to  be  deprived,  by  illegal  or  inequitable  means,  of  what  he  is  entitled  to, 
either  at  law  or  in  equity."  Obligations  and  contracts  are  not  binding  if 
they  have  been  effected  by  fraudulent  means :  for  the  consent  obtained  by 


fraud  is,  apparent  or  fictitious,  not  real  consent,  wliich  is  the  foundation  of 
all  valid  ol)lif,'ations.  Fraudulent  misrepresentation  may  consist  eitlier  in 
tiie  statement  of  what  is  false  (asscrtio  falsi),  or  in  the  conrealment  of 
what  is  tvnc  (supprcssio  vcri).  Puit  either  the  statement  or  the  concealment 
must  be  of  what  is  material  to  the  party  deceived :  there  must  hefi'ana  dans 
causam,  contractui,  not  merely /;'rt«s  incidens  contradui. 

There  are  three  characteristics  of  fraud  in  a  legal  sense:  Flrsf,  There 
must  be  dishonest  intention  on  the  part  of  the  person  alleged  to  have 
])ractised  the  fraud  ;  for  if  a  person  has  a  hond  fide  belief  in  the  truth  of 
what  lie  asserts,  he  is  not  guilty  of  fraud.  Second,  The  fraud  must  be 
successful,  and  the  party  injured  must  have  been  thereby  deceived.  AVliere 
he  who  alleges  fraud  has  knowledge  of  the  deception  employed,  he  has 
no  remedy  :  hand  cnim  decipitiir  qui  scit  se  dccijn.  Third,  The  party  deceived 
must  sustain  damage. 

It  may  be  here  noted  that  the  dishonest  intention  above  referred  to 
has  nothing  to  do  with  bad  or  improper  motive.  For  if  a  party  makes  a 
misrepresentation  in  point  of  fact,  however  innocent  his  motive  may 
be,  his  responsibility  in  a  civil  proceeding  is  the  same  as  though  he 
had  acted  from  a  desire  to  injure  others  or  to  benefit  himself.  This 
possible  absence  of  dishonest  motive  from  civil  fraud  has  given  rise  to 
the  expression  "  legal,"  as  opposed  to  "  moral,"  fraud.  The  use  of  this  term 
was  strongly  condemned  by  L.  J.  Bramwell  in  JVeir,  1878,  3  Ex.  I).  238. 
His  Lordship  said  :  "  I  do  not  understand  legal  fraud.  To  my  mind  it  has 
no  more  meaning  than  legal  heat  or  legal  cold,  legal  light  or  legal  shade. 
There  never  can  be  a  well-founded  complaint  of  legal  fraud  or  of  anything 
else,  except  when  some  duty  is  shown  and  correlative  right,  and  some 
violation  of  that  duty  and  right.  And  when  these  exist,  it  is  much  better 
that  they  should  be  stated  and  acted  on,  than  that  recourse  should  be  had 
to  phrases  illogical  and  unmeaning,  with  consequent  uncertainty."  The 
expression,  however,  is  still  constantly  found  (see  judgments  of  the  judges 
in  the  House  of  Lords  in  Feck,  1889,  14  App.  Ca.  337,  and  of  Ld.  IJutherfurd 
Clark  in  Menzies,  1893,  20  E.  PT.  L.  108).  Sir  Frederick  Pollock,  in  his 
work  on  Co)itracts  (p.  504),  suggests  the  use  of  the  term  constructive  fraud 
as  better.  (See  Bell,  Frin.  ss.  13,  14;  Stair,  i.  9.  9;  Ersk.  iii.  1.  16;  Ker, 
supra;  Moncreilf  on  Misrepresentation:  Chesterfield  v.  Jansen,  2  Yes.  125 
(Ld.  Hardwicke's  classification  of  fraud).) 

Misrepresentation:  Innocent  or  Fraudident. — Strictly  speaking,  misre- 
presentation has  a  wider  signification  in  law  than  fraud.  Persons  are  in 
many  cases  deceived  by  statements,  and  led  to  contract  to  their  prejudice, 
when  those  making  the  statements  have  a  hond  fide  belief  in  their  truth, 
and  have  no  intention  to  deceive.  For  the  legal  effects  of  innocent  misre- 
presentation, see  under  Error;  Misrepresentation:  Stewart,  1890,  17  E. 
H.  L.  25:  Menzies,  1893,  20  E.  H.  L.  108;  Adain,l%^(S,  34  Ch.  TX  582, 
13  App.  Ca.  308 ;  Woods,  1893,  20  E.  477 ;  BlacHston,  1894,  21  E.  417.  It 
may  be  here  noticed  that  while  one  who  has  been  misled  by  fraudulent 
misrepresentation  may  either  reduce  a  contract  to  which  he  has  become 
a  party,  or  bring  a  direct  action  of  damages  against  the  person  responsible 
for  the  fraud,  yet  he  who  has  been  deceived  by  the  innocent  misrepre- 
sentation of  another  has  no  other  remedy  than  to  reduce  the  contract  into 
which  ho  has  entered  in  error  thereby  induced.  For  the  distinction 
between  a  representation  and  a  warranty,  see  under  "Warranty. 

Fraud:  Hou^  committed. — Fraud  may  lie  perpetrated  l»y  words,  or  acts, 
or  concealment.  ""Where  a  party  designedly  misrepresents  a  certain  fact, 
for  the  purpose  of   misleading  or   imposing  upon  the  other  party  to  his 
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injury,  he  is  guilty  of  positive  fraud;  do! ton  malum  ad  circumvenicndum. 
Properly  speaking,  a  representation  is  a  statement  or  assertion  made  by  one 
party  to  the  other,  before  or  at  the  time  of  tlie  contract.  Nor  does  it  matter 
by  what  means  such  misrepresentation  was  elTectod — wlioHicr  by  silence, 
by  acts,  by  words,  or  signs,  or  artifices  of  any  kind ;  it  is  fraud  if  the  party 
upon  whom  they  are  practised  be  actually  deceived  thereby  "  (Story,  5th  ed., 
s.  632). 

Fraudulent  Statement. — The  statement  made  must  be  false,  but  it  is  not 
essential  that  the  party  making  it  should  know  of  its  falseness.  He  is 
equally  responsible  if  he  make  a  statement  recklessly,  careless  whether 
it  be  true  or  false,  or  if  he  tender  information  as  true  within  his  knowledge 
which  he  does  not  bond  fide  believe  to  be  true.  In  Eeese  Biver  Silver 
Mining  Co.,  1869,  L.  E.  4  E.  &  I.  App.  64,  at  p.  79,  Ld.  Cairns  said:  "If 
persons  take  upon  themselves  to  make  assertions  as  to  which  they  are 
ignorant  whether  they  are  true  or  untrue,  they  must,  in  a  civil  point  of 
view,  be  held  as  responsible  as  if  they  had  asserted  that  which  they  knew  to 
be  untrue."  Again,  in  Erans,  1853,  13  C.  B.  777,  Maule,  J.,  said :  "  If  a 
man  having  no  knowledge  whatever  on  the  subject  takes  upon  himself  to 
represent  a  certain  state  of  facts  to  exist,  he  does  so  at  his  peril ;  and  if 
it  be  done  either  with  a  view  to  secure  some  benefit  to  himself  or  to 
deceive  a  third  party,  he  is  in  law  guilty  of  a  fraud,  for  he  takes  on  himself 
to  warrant  his  own  belief  of  the  truth  of  that  which  he  asserts.  Although 
the  person  making  the  representation  may  have  no  knowledge  of  its  false- 
hood, the  representation  may  have  l)een  fraudulently  made"  (see  the 
cases  collected  and  discussed  in  the  arguments  and  opinions  in  Peek,  1888, 
37  Ch.  D.  541,  rev.  14  App.  Ca.  337). 

If,  however,  a  man  lond  fide  believes  what  he  asserts  to  be  true,  he  is 
not  responsible  in  an  action  for  fraud  ;  and  want  of  reasonaljle  grounds  for 
his  belief  does  not  conclusively  establish  alisence  of  such  belief  {Cullens  Tr., 
1865,  3  M.  935).  In  Lees,  1882,  9  E.  807,  Ld.  Pres.  Inglis,  referring  to  the 
liability  of  directors  of  companies  for  statements  contained  in  the  pro- 
spectuses issued  by  them,  said,  at  p.  853 :  "  If  they  {i.e.  the  directors) 
make  the  statements  in  the  hond  fide  belief  that  they  are  true,  they 
are  not  guilty  of  fraudulent  misrepresentation  merely  because,  in  the 
judgment  of  the  Court  or  of  a  jury,  they  had  not  reasonable — which  I 
understand  to  mean  sufficient — grounds  for  believing  the  statements  to 
be  true ;  for  this  would  make  them  answerable  for  the  erroneous  inference 
which  they  draw  from  the  facts  within  their  knowledge,  which  is  only 
an  error  of  judgment.  A  man  making  a  statement  on  any  subject  which 
he  believes  to  be  untrue,  though  he  does  not  know  it  to  be  false,  is 
dishonest ;  but  if  he  merely  makes  a  statement  which  he  does  not 
actually  l^elieve  to  be  true,  that  is  a  negative  state  of  mind,  and  his 
honesty  or  dishonesty  will  depend  on  liis  relation  to  the  facts  which  he 
states  and  to  the  persons  whom  he  addresses."  The  different  points  here 
referred  to  were  discussed  in  the  House  of  Lords  in  the  important 
case  of  Peek,  1889,  14  App.  Ca.  337.  The  facts  of  tluit  case  were  briefly 
these.  A  prospectus  issued  by  a  tramway  company  contained  the  following 
statement :  "  One  great  feature  of  this  undertaking,  to  which  considerable 
importance  should  l)e  attached,  is  that,  by  the  S])ecial  Act  of  Parliament 
obtained,  the  company  has  the  right  to  use  steam  or  otlicr  mechanical  motive 
power  instead  of  horses,  and  it  is  fully  expected,  by  means  of  this,  a  con- 
siderable saving  will  result  in  tlie  working  expenses  of  the  line,  as  compared 
with  other  tramv/ays  worked  by  horses."  In  point  of  fact,  the  company 
had  not  the  right  here  represented — the  employment  of  steam-power,  granted 
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provisionally  in  Iheir  Act,  being  dependent  on  the  sanction  of  the  Board  of 
Trade.  WHicn  asked,  the  jxMiiiission  was  refused,  and  tiie  company  went  into 
li(|iii(lalii)n.  'J'iiereupDn  a  shareholder,  who  liad  taken  shares  on  the  fnith 
(if  till'  pros])ectus,  brought  an  actitni  of  damages  against  certain  of  the 
directors  personally.  1'he  House  of  Lords,  reversing  tlie  judgment  of  the 
Court  of  A])pcal,  held  that  the  defendants  w'ere  not  liable  in  damages  for 
the  fakse  statement  made  in  the  ])ros])ectus.  It  was  held  that  the  defendants 
hmd JhJr  believed  that  the  company  had  the  right  to  use  steam-power;  and 
that  the  absence  of  reasonable  grounds  for  belief  in  this  statement  was  not 
inconsistent  with  a  hand  fide  belief  therein.  Ld.  Herschell,  however,  having 
arrived  at  the  above  conclusion,  added  this  impoitant  qualification  to  his 
judgment.  "At  the  same  time,"  he  said,  "  1  desire  to  say  distinctly,  that 
when  a  false  statement  has  Ijcen  made,  the  questions  whether  there  were 
reasonable  grounds  for  believing  it,  and  what  were  the  means  of  knowledge 
in  possession  of  the  person  making  it,  are  most  weighty  matters  of  considera- 
tion. The  ground  upon  which  an  alleged  belief  was  founded  is  a  most 
important  test  of  its  reality."  The  decision  in  this  case  led  to  the  jiassing 
of  the  Directors  Liability  Act,  LS90  (53  &  54  Vict.  c.  64),  which  has  shifted 
the  onus  of  proof  in  actions  of  damages  brought  against  directors,  promoters, 
and  others  res])onsilile  for  the  statements  contained  in  tiie  prospectuses  of 
companies,  lirielly  stated,  that  Act  provides  that  such  i)ersons  are  liable 
(rt)  for  untrue  statements  in  a  prospectus,  unless  they  establish  reasonable 
ground  for  belief  in  their  truth  ;  {Ji)  if  the  statements  are  made  l»y  experts, 
that  they  are  correctly  reported  and  were  on  reasonable  grounds  believed 
to  be  competent ;  and  {c)  if  made  by  officials,  the  fact  that  they  were 
correctly  reported  (see  nnder  Dikhctoes  Liability  Act,  1890). 

If  a  person  makes  a  fraudnlent  statement  in  the  bond  fide  belief  that  it 
is  true,  bnt  he  subsequently  learns  that  it  is  false,  he  is  bound  to  com- 
numicate  the  truth,  and  will  be  held  lialde  for  fraudulent  misrepresentation 
if  he  allow  the  other  party  to  act  in  a  behef  in  the  statement  as  originally 
made  by  him  {British  Equitable  Insur.  Co.,  1869,  38  L.  J.  Ch.  (N.  S.)  314). 

Statement  of  Fact. — There  must  be  a  false  statement  of  what  is  matter 
of  fact.  No  action  lies  for  the  sanguine  expression  of  opinion  as  to  the 
prospects  of  any  venture  or  nndertaking  (Bunneft,  1887,  15  11.  131).  If, 
however,  it  can  be  established — the  proof  is  always  difficult — that  the 
opinion  was  not  really  entertained,  an  action  for  fraudulent  misstatement 
of  fact  lies.  In  Edyinton  (1885,  29  Ch.  D.  450,  479,  481)  L.  J.  Bowen  said : 
"There  must  be  misstatement  of  an  existing  fact;  but  the  state  of  a  man's 
mind  is  as  much  a  fact  as  the  state  of  his  digestion."  The  same  rules  hold 
as  to  expressions  of  belief,  intention,  expectation,  etc.  So,  too,  mere 
exaggeration  is  insufficient  to  estaljlish  fraud,  especially  if  the  parties  are 
dealing  at  arms'  length,  and  no  confidential  relationship  exists  between 
them  imposing  a  duty  of  frank  and  accurate  statement.  On  the  other 
hanil,  even  the  truth  may  be  so  stated  as  to  be  equivalent  to  a  falsehood. 
In  Moens  (1842,  10  M.  &  W.  158)  Alderson,  B.,  said :  "  If  a  person  makes  a 
representation  or  takes  an  oath,  of  that  which  is  true,  if  he  intends  that  the 
party  to  whom  the  representation  is  made  should  not  believe  it  to  be  true, 
that  is  a  false  statement."  And  a  fraudulent  statement  of  law,  relied  on  by 
the  party  to  wdiom  it  is  made,  may  amount  to  a  misstatement  of  fact  (see 
cases  in  ^loncreilf  on  Misrej)rcsentation,  112  c^  scq.).  But  carelessness  or 
recklessness  in  the  statement  of  a  point  of  law,  where  both  jiarties  are 
sui)posed  to  have  equal  means  of  knowledge,  iloes  not  udve  rise  to  an  action 
of  fraud  (see  B.  P.  14,  note  (o);  Broindic,  1880,  7  B/ IL  L.  60;  JUuhdall, 
1806,  2  Eq.  750). 
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Ambiguous  Statement. — If  the  statement  complained  of  as  fraudulent  be 
ambiguous,  a  pursuer  can  only  succeed  if  he  show  that  lie  imderstood  the 
words  in  the  false  sense.  In  Smith,  1881,  20  Ch.  D.  27,  at  p.  45,  Jessel,  M.  E., 
said  :  "  A  statement  may  be  ambiguous  :  it  may  have  one  of  two  meanings,  and 
the  Court  cannot  decide  which  meaning  it  has  ...  it  may  be  so  ambiguous 
that  one  judge  cannot  tind  out  wliich  of  two  meanings  it  has,  another 
judge  may  take  one  meaning,  and  the  third  judge  may  take  the  other.  It 
is  for  liim  {i.e.  the  plaintiff)  to  say,  '  I  relied  on  the  statement  in  this 
meaning,  that  is  the  meaning  I  took ;  if  it  is  ambiguous,  it  is  the  fault  of 
the  defendant ;  and  relying  on  that,  I  entered  into  the  contract.'  But  if  the 
plaiutitY  will  not  tell  us  what  he  relied  on, — if  he  says  to  the  Court,  '  Please 
to  tind  out  the  meaning ;  I  relied  on  the  statements  in  the  prospectus,  and 
I  relied  upon  them  according  to  their  meaning,  whatever  that  meaning  is,' 
— surely  that  will  not  do.  The  Court  may  think  it  means  the  very  thing 
the  plaintiff  did  not  think  it  meant ;  and  then  are  they  to  say  he  has  been 
deceived  because  he  took  it  in  the  wrong  sense  ?  That,  of  course,  is 
impossible." 

Fraudulent  Acts. — Fraud  may  be  perpetrated  Ijy  art  or  design  rather 
than  statement.  Thus  in  Walters  (1861,  3  De  G.  F.  &  J.  724)  Ld.  Campbell 
said  :  "  A  single  word,  or  a  nod,  or  a  wink,  or  a  shake  of  the  head,  or  a  smile 
from  the  purchaser,  intended  to  induce  the  vendor  to  believe  the  existence 
of  a  non-existing  fact,  wliich  might  influence  the  price  of  the  subject  to  be 
sold,  would  l)e  sufficient  for  a  Court  of  equity  to  refuse  specific  performance 
of  the  agreement." 

"  So  a  fortiori  would  a  contrivance  on  the  part  of  the  purchaser,  better 
informed  than  the  vendor  of  the  real  value  of  the  subject  to  be  sold,  to 
hurry  the  vendor  into  an  agreement  without  giving  him  the  opportunity  of 
being  informed  as  to  its  real  value,  or  time  to  deliljerato  and  take  advice 
respecting  the  conditions  of  the  bargain." 

Fraudulent  Concecdment. — Fraud  may  consist  in  the  suppression  of  what 
is  true,  just  as  much  as  in  the  representation  of  what  is  false.  If  a  man 
conceals  a  fact  that  is  material  to  the  transaction,  knowing  that  the  other 
party  acts  on  the  assumption  that  no  such  fact  exists,  it  is  as  much  a  fraud 
as  if  the  existence  of  such  a  fact  were  expressly  denied,  or  the  reverse  of  it 
expressly  stated  {Peek,  1873,  6  E.  &  I.  App.  Ca.  at  p.  400).  Concealment, 
however,  is  of  no  importance,  unless  a  party  be  under  a  duty  to  disclose 
{Irvine,  1850,  7  Bell's  Sc.  App.  186).  Hence,  in  ordinary  transactions,  e.g.  in 
the  contract  of  sale,  where  parties  deal  at  arms'  length,  there  is  no  duty  to 
disclose  facts  within  the  knowledge  of  either  which  may  reasonably  be 
expected  to  influence  the  price  of  the  subject  to  be  sold.  Simple  reticence 
does  not  amount  to  fraud,  unless  it  be  with  reference  to  a  matter  where  the 
party  concealing  has  means  of  knowledge  which  the  other  has  not,  and  the 
latter  is  entitled  to  rely  on  the  knowledge  being  imparted  (see  Didhie,  21 
Jan.  1815,  15  F.  C.  162).  But  anything  in  the  nature  of  active  concealment 
is  fraudulent,  as  where,  for  example,  details  of  the  value  of  a  property  were 
given  by  a  seller,  and  one  material  fact  kept  back  {Jones,  1880,  14  Ch.  D. 
588).  So,  too,  a  partial  statement  may  be  equivalent  to  an  untrue  state- 
ment {Arkwright,  1881,  17  Ch.  D.  301,  p.  318,  James,  L.  J.;  Emma  Silver 
Mining  Co.,  1879,  11  Ch.  D.  935). 

Duty  to  Disclose. — A  duty  to  disclose,  failure  in  which  is  tantamount  to 
fraud,  may  arise  either  (1)  from  the  relationship  existing  between  the 
contracting  parties,  or  (2)  from  the  nature  of  the  contract.  Under  the  first 
head  come  family  transactions  {Menzies,  1893,  20  R  H.  L.  108),  and, 
generally  speaking,  all  transactions  Ijetween   parties  where  one  of   tliem 
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is  placed  in  a  position  of  confidence  and  trust  towards  the  other.  In 
M(n;j)hcrson's  Trs.,  1877,  5  ii.  H.  L.  9,  a  sale  was  set  aside  on  the  ground 
that  tho  fact  was  not  disclosed  that  the  agent  for  the  seller  was  really 
personally  interested  in  the  purchase  (see  cases  under  ClUCUMVENTiON, 
Undue  Injlucncc).  Under  the  second  head,  it  is  in  insurance  contracts 
tliat  the  (Uity  to  reveal  information  is  strongest,  and  particularly  in  marine 
insurance  (see  Kinluch,  2'2  Jan.  1S13,  F.  C.  108;  Jltitrhinmn  &  Co.,  1870, 
3  Ii.  682,  Ij.  r.  474;  Arnould  on  Marine  Insurance).  (For  the  ellect  of  con- 
cealment and  misrepresentations  hy  a  person  insuring  his  life,  see  JJuut, 
1878,  5  Ii.  H.  L.  64 ;  Scottish  Widoivs  Fund  and  Life  Assurance  Society, 
1876,  3  Ii.  1078;  Foster,  1873,  11  M.  351;  Weems,  1884,  11  R.  H.  L.  48; 
and  under  Warranty).  So,  in  cautionry,  a  creditor,  if  he  take  a  guarantee 
to  cover  past  defalcations  of  a  dishonest  servant  as  well  as  to  make  provisi(jn 
for  his  security  in  the  future,  without  communicating  the  servant's 
dishonesty  to  the  cautioner,  is  held  to  act  fraudulently  {French,  1893,  20  II. 
966  ;  Smith,  1829,  7  S.  at  p.  248  ;  FaUton,  1844,  3  ]5ell's  App.  56,  7  D.  748, 
8  D.  747  ;  Foijal  Bank,  1844,  6  D.  1418).  Again,  by  30  &  31  Vict.  c.  131, 
s.  38,  it  is  provided  that  every  prospectus  shall  specify  the  names  of  the 
parties  to  any  contract  entered  into  by  the  company  or  the  promoters, 
directors,  or  trustees  thereof,  before  the  issue  of  such  prospectus  ;  and  that 
any  pros])cctus  not  specifying  such  name  shall  be  deemed  fraudulent  on  the 
part  of  the  promoters,  etc.,  as  regards  any  person  taking  shares  on  the  faith 
of  such  prospectus,  unless  such  party  have  notice  of  such  contract 
{Arkwright,  1881,  17  Ch.  D.  301 ;  M'Morland's  Trs.,  1896,  24  R  65). 

Material  Tndiiccmrnf. — No  action  on  the  ground  of  fraud  lies  unless  the 
pursuer  has  been  materially  induced  to  act  to  his  prejudice  by  the  mis- 
representation of  the  defender  (Attivood,  1838,  6  CI.  &  Fin.  444,  447).  A 
statement  may  materially  induce  a  person  to  act  upon  it,  though  it  is  not  a 
material  representation.  Where,  however,  the  statement  is  material  and 
false,  the  onus  rests  upon  the  defender  to  show  that  it  was  not  relied  upon. 
Misrepresentations  which  are  of  such  a  nature  as,  if  true,  to  add  substantially 
to  the  value  of  the  property  or  are  calculated  to  increase  su])stantially  its 
apparent  value,  are  material.  In  Smith  (1884,  9  App  Ca.  187)  Ld. 
Blackburn,  at  p.  196,  said  :  "  If  it  is  proved  that  the  defendants,  with  a  view 
to  induce  the  plaintil'fs  to  enter  into  a  contract,  made  a  statement  to  the 
plaintiff'  of  such  a  nature  as  would  be  likely  to  induce  a  person  to  enter  into 
a  contract,  and  it  is  proved  that  the  plaintiff  did  enter  into  the  contract,  it 
is  a  fair  inference  of  fact  that  he  was  induced  to  do  so  by  the  statement." 
The  test  of  material  inducement  is  not  whether  the  pursuer's  action  would, 
but  whether  it  migiit,  have  been  dili'erent  if  the  false  statement  had  not 
been  made.  The  misrepresentation  founded  on  must  be  a  pro.ximate  or 
immediate  cause  of  the  transaction  ;  but  it  need  not  be  the  sole  cause 
of  the  pursuer's  acting  as  he  did  (Fd;/inton,  1885,  29  Ch.  D.  481,483:  Fed; 
1887,  37  Ch.  D.  574,  584).  A  pursuer  cannot  recover  if  it  be  shown  that  he 
had  knowledge  of  the  facts  contrary  to  the  representation,  or  if  he  has 
stated  in  terms,  or  showed  clearly  by  his  conduct,  that  he  did  not  rely  on 
the  statements  made  to  him  by  the  defender  (Fedgrare,  1881,  20  Ch.  D.  at 
p.  21 ;  Attwood,  1838,  6  CI.  &  Fin.  232) ;  nor  if  the  means  of  informing  himself 
are  pointed  out  to  him,  and  they  are  at  hand  (Xew  Frunswick  Failwarj  Co., 
1862,9  CI.  H.  L.  711). 

Damage. — The  foundation  of  an  action  for  fraud  is  damnum  ct  injuria. 
Fraud  without  damage,  or  damage  without  fraud,  gives  no  cause  of  action 
{Faslcy,  1789,  3  T.  Ii.  51).  lUit  an  action  lies  if  the  fraud  leads  to  anv  sort 
of  damage  {Smith,  1859,  7  CI.  H.  L.  775 ;  Smith,  1884,  9  AppCa.  at  p.  195). 
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BcsponsiUUty  of  Princijml  for  the  Fraud  of  an  Agent. — A  principal, 
thoiigh  liimself  innocent,  is  civilly  responsible  for  the  fraud  of  an  agent, 
provided  the  agent  act  within  the  scope  of  his  employment  and  connnit 
the  fraud  for  the  benefit  of  the  princiy)al  {Jardine's  Trs.,  18G4,  2  M.  1101 ; 
Baru-ick,  1867,  L.  II.  2  Ex.  259 ;  Cli/dcsdalc  Bank,  1877,  4  \\.  626  ;  Mon- 
creiff  on  Fraud  and  Misrepresentation,  32-65,  393-412  ;  Hell,  Brin.  ss.  13«, 
14,  224?>,  and  cases  there  cited).  But  a  false  and  fraudulent  statement,  made 
by  a  servant  for  ends  of  his  own,  though  in  answer  to  a  question  of  a  kind 
he  was  authorised  to  answer  on  his  master's  behalf,  will  not  render  the 
master  liable  in  an  action  of  damages  (British  Mutual  Banking  Co.,  1887. 
18  Q.  B.  D.  714).  An  agent  who  commits  a  fraud  is  lial)le  along  with  his 
principal  for  the  consequences  thereof,  for  all  "  persons  concerned  in  the 
commission  of  a  fraud  are  to  be  treated  as  principals;  no  party  can  be 
permitted  to  excuse  himself  on  the  ground  that  he  acted  as  the  agent  or 
servant  of  another"  (per  Ld.  Westbury  in  ddkn,  1862,  4  Macq.  424).  See 
the  question  discussed  as  to  which  of  two  innocent  parties  is  to  suffer  for 
the  fraud  of  a  third  party  in  Bosc,  1880,  7  R.  925. 

The  liability  of  a  firm  for  the  fraud  of  its  partners  is  dealt  with  in  the 
Partnership  Act,  1890  (53  &  54  Vict.  c.  39,  ss.  10-12).  On  the  same  principle, 
companies  are  liable  for  the  fraud  of  their  officials,  directors,  secretary,  etc. 
(Addie,  1867,  5  M.  H.  L.  86;  Houldsivorth,  1880,  7  B.  H.  L.  53; 
Clavering,  Son,  &  Co.,  1891,  18  B.  652).  A  shareholder,  however,  has  no 
remedy  against  the  company  unless  he  rescinds  his  contract  to  take  shares. 
He  cannot  remain  on  the  register  of  shareholders  and  sue  the  company 
for  damages  {Houldsivorth  and  Addie,  supra).  As  to  cases  where  the  fraud 
of  a  cedent  is  pleadable  against  an  assignee,  see  Scot.  Widows  Fund,  1878, 
5  B.  H.  L.  64 ;  and  for  the  effect  of  fraud  on  the  negotiation  of  bills  of 
exchange,  45  &  46  Vict.  c.  61,  ss.  29  and  30  {You7ig,  1896,  23  B.  419). 

Communication  of  Fraudulent  Statement. — A  fraudulent  statement  must 
be  communicated  to  the  person  deceived.  This  may  be  done  directly  or 
indirectly  through  an  agent  or  through  some  other  person,  by  whom  the 
deceiver  knows  that  the  stateinent  made  l)y  him  will  or  may  be  com- 
municated to  another,  and  that  the  latter  will  or  may  act  upon  it  to  his 
damage  (Moncreiff,  61).  The  misrepresentation  may  also  be  made  to  the 
public  generally,  as  in  the  case  of  statements  in  the  prospectus  of  a 
company.  But,  as  a  prospectus  is  intended  to  induce  persons  to  apply  for 
shares  in  a  company,  and  is  not  addressed  to  those  who  purchase  their 
shares  in  open  market,  only  original  allottees,  and  not  purchasers  from 
them,  have  recourse  against  the  promoters  for  misrepresentations  contained 
therein  {Peek,  1873,  L.  B.  6  E.  &  I.  App.  377).  So,  too,  in  Ed.  Un. 
Brew.  Co.,  1893,  20  B.  581 ;  affd.  21  B.  H.  L.  10,  where  a  sale  had  been 
effected  by  A.  to  B.  on  a  false  basis,  and  thereafter  B.  sold  to  C.  at  a 
profit,  it  was  held,  in  an  action  at  the  instance  of  B.  and  C.  (1)  that  C.  had  no 
title  to  reduce,  as  he  was  not  privy  to  the  contract  between  A.  and  B.,  and 
(2)  that  B.,  who  did  not  propose  to  give  up  the  profit  he  had  made,  could 
not  reduce,  as  he  had  suffered  no  damage,  and  that  C,  as  his  assignee,  had  no 
higher  right. 

Contract  induced  hy  Fraud  is  Voidable,  not  Void. — Where  fraud  or 
misrepresentation  has  induced  essential  error  in  the  party  to  an  obligation 
or  contract,  such  obligation  or  contrac't  is  null  and  void,  e.g.,  if  a  man  is 
induced  to  sign  a  conveyance  when  he  supposes  he  is  signing  a  testamentary 
deed  (see  under  Eituou).  But,  in  the  ordinary  case,  where  a  man  is 
induced  by  fraud  to  give  his  consent  to  an  agreement,  the  transaction  is 
voidable,  not   void.      In  Clough,  1871,  L.  B.  7  Ex.  26,  Blackburn,  J.,  at 
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]).  ."M,  said :  "The  fact  that  the  contract  has  been  induced  by  fraud  does 
not  render  tlie  cijiitract  void,  or  jjrevent  the  property  passing,',  but  merely 
<;ives  the  i)arty  defrauded  a  right,  on  discovering  the  fraud,  to  elect 
whether  he  sludl  continue  to  treat  the  contract  as  binding,  or  (Usallirni 
tlie  contract  and  resume  the  property.  ...  If  it  can  be  shown  that  [the 
party  defrauded]  has  at  any  time,  after  knowledge  of  the  fraud,  either  by 
express  words  or  by  unequivocal  acts,  allirmod  the  contract,  his  electi<jn  is 
determined  for  ever.  The  party  defrauded  may  keep  the  question  open, 
so  long  as  he  does  nothing  to  affirm  the  contiact.  ...  In  such  cases  the 
question  is,  Has  the  party  on  whom  the  fraud  has  been  practised,  having 
notice  of  the  fraud,  elected  not  to  avoid  the  contract,  or  has  he  elected  to 
avoid  it,  or  has  he  made  no  election  ?  As  long  as  he  has  made  no  election, 
he  retains  the  riglit  to  determine  it  either  way,  subject  to  this,  that  if,  in 
the  interval,  wliilst  he  is  deliberating,  an  innocent  third  party  has  acquired 
an  interest  in  the  property,  or  if,  in  consequence  of  his  delay,  the 
position  even  of  tlu;  w^rong-doer  is  allected,  it  will  preclude  him  from 
exercising  his  right  to  rescind."  The  doctrine  that  a  contract  cannot  be 
reduced  unless  restitutio  in  integrum  be  offered,  and  also  unless  the  action 
be  brought  before  third  parties  have  acquired  rights  under  the  contract,  is 
of  most  importance  in  cases  where  shareholders  of  comi)anies  seek  to  have 
their  names  removed  from  the  list  of  shareholders  on  the  ground  that  they 
were  induced  by  fraud  to  take  shares.  As  was  seen  above,  a  company 
cannot  be  sued  in  an  action  of  damages  for  the  fraud  of  its  ilirectors,  hence 
if  a  shareholder  cannot  get  his  name  removed  from  the  list  of  contributories 
his  only  recourse  is  to  bring  a  direct  personal  action  against  those  of  the 
directors  or  ollieials  of  the  company  on  whose  fraudulent  statements  he 
relied.  Now,  it  is  well  settled  that,  after  a  company  has  gone  into 
li(|uidation,  it  is  too  late  for  a  shareholder  to  have  his  name  removed  from 
the  register  on  the  ground  of  fraud  (Oakcs,  1867,  L.  11.  2  E.  &  I.  App.  325 ; 
Stunc,  1877,  3  C.  P.  1).  282 ;  Graham,  1865,  2  M.  559,  3  M.  617  ;  Addic, 
1865,  3  M.  899;  affd.  5  M.  H.  L.  80;  Ilouldsworth,  1879,  6  E.  1164;  affd. 
7  11.  H.  L.  53).  As  put  by  Ld.  Kinnear  in  Morgan  (JFesf)  Gold  Miniiuj 
Co.,  infra :  "  When  creditors  have  acquired  rights  by  contracting  with  the 
company  upon  tlie  strength  of  the  register,  which  contained  his  (pursuer's) 
name,  it  is  too  late  after  liquidation,  when  the  creditors'  rights  against  the 
company  have  been  converted  into  rights  against  the  shareholders,  to 
rescind  the  contract  to  take  shares  and  withdraw  from  the  register  on  the 
allegation  that  the  contract  was  procured  by  fraud  "  (see  also  L.  P.  Inglis' 
remarks  in  Tennant,  1879,  6  11.  554).  Even  if  the  assets  in  the  hands  of 
the  li([uidator  are  sufficient  to  pay  the  creditors  in  full,  a  shareholder 
whose  name  is  on  the  register  at  the  date  of  winding  up  cannot  rescind 
his  contract  and  get  rid  of  his  liabilities  as  a  member  while  the  rights 
and  liabilities  of  the  shareliolders  inter  sc  remain  to  be  adjusted  (L'inyess, 
1880,  15  Ch  D.  509).  .And  in  certain  circumstances,  even  before  the  date 
of  actual  liquidation,  reduction  may  be  incompetent  {Tennant,  1879,  6  li. 
554,  6  E.  H.  L.  69).  But  where  shares  in  a  public  company  are  forfeited 
for  non-paynient  of  calls,  the  holder  ceases  to  be  a  member,  and  becomes 
merely  a  debtor,  of  the  company,  and  therefore  is  not  barred  by  the 
subsecjuent  liquidation  of  the  company  from  pleading,  in  answer  to  a 
demand  for  payment  of  calls,  that  he  was  induced  to  take  the  shares  by  the 
fraudulent  misrepresentations  of  the  company  (Morgan  ( IVest)  Gold  Mining 
Co.,  1891,  18  E.  772). 

Partial   Bcduction.  —  A    party   cannot    adopt    a    contract    so   far   as 
beneficial  and  reject  it  so  far  as  detrimental.     In  Smgth,  1891,  19  E.  81, 
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Ld.  Kiiinear,  at  p.  89,  said  :  "  It  is  very  clear  in  law  that  a  contract  induced 
by  fraud  is  not  null  and  voiil,  but  voidable.  It  is  valid  until  it  is  rescinded  ; 
and,  accordingly,  the  party  ilefrauded  has  in  general  the  option,  wlien  he 
discovers  the  fraud,  of  rescinding  the  contract  or  of  attirming  it.  But  he 
must  do  either  one  or  other.  He  cannot  take  the  benefit  of  the  contract 
so  far  as  it  is  beneficial  to  himself  and  reject  it  in  so  far  as  it  is  burdensome 
to  him.  If  he  affirms  it,  he  must  affirm  it  in  all  its  terms.  If  he  reduces  it, 
he  must  give  up  any  benefit  he  may  have  before  the  fraud  was  discovered 
(see  the  doctrine  of  restitutio  discussed  in  Adam,  1888,  13  App.  Ca. 
308).  Although  one  beneficiary  may  be  barred  from  reducing  a  deed  by 
trustees,  or  be  responsible  for  the  consecpiences  of  a  trustee's  defalcations, 
a  judicial  factor,  who  represents  all  the  interests  of  those  benefited 
by  the  trust,  would  only  be  barred  by  the  trustees  showing  bar 
a<jcainst  all  the  beneficiaries  (  Adair  s  Trs.,  1894,  22  E.  116,  Ld.  Young,  at 

p:  121). 

Proof  of  Fraud. — Fraud  may,  as  a  general  rule,  be  proved  by  parole 
evidence ;  and  this  is  so  even  though  it  is  sought  thereby  to  contradict  the 
terms  of  a  written  agreement  (Bell,  Prin.  s.  2257).  So,  too,  in  JVink  (1807, 
0  M.  77),  proof  of  an  alleged  fraudulent  trust  to  defeat  tlie  rights  of  future 
creditors  was  held  not  limited  to  writ  or  oath  (see  also  Elihanh,  1827,  6  S.  69; 
Marshall,  1859,  21  D.  514).  On  the  other  hand,  it  is  inter  alia  provided, 
by  19  &  20  Vict.  c.  60,  s.  0,  that  "  all  representations  and  assurances  as  to 
the  character,  conduct,  credit,  ability,  trade  or  dealings  of  any  person,  made 
or  granted  to  the  effect  or  for  the  purpose  of  enabling  such  person  to 
obtain  credit,  money,  goods,  etc.,  shall  be  in  writing,  and  shall  be  subscribed 
Ijy  the  person  making  such  representations  or  assurances,  or  by  some  person 
duly  authorised  by  him  or  them,  otherwise  the  same  shall  have  no  effect." 
It  has  been  held  that  these  terms  are  comprehensive  and  imperative,  and 
that  no  representations  with  the  intent  therein  specified,  however  falsely 
and  fraudulentlv  made,  have  any  legal  effect  unless  reduced  to  writing  {Tlie 
Clydesdale  Bank  Ltd.  and  Another,  1896,  23  E.  H.  L.  22). 

The  averments  on  which  a  case  of  fraud  is  founded  must  be  clear  and 
specific.  It  is  not  sufficient  to  make  a  bare  averment  of  fraud :  the  facts 
and  circumstances  from  which  fraud  may  be  inferred  must  be  set  forth. 
Thus,  in  Shedden,  1852,  14  D.  721  (affd.  17  D.  (H.  L.)  18),  Ld.  Fullerton, 
at  p.  727,  said :  "  It  is  not  enough  for  a  party  founding  a  reduction  on  the 
head  of  fraud,  to  state  that  fraud  has  been  committed.  Fraud  is  a  general 
term,  to  be  inferred  from  specific  acts.  The  party,  then,  must  state  in 
what  the  fraud  consists,  and  what  the  acts  are  from  which  the  existence  of 
fraud  is  to  be  inferred.  And  if  the  facts  which  he  does  state  are  clearly 
insufficient  to  support  such  an  inference,  the  objection  of  irrelevancy  must 
be  sustained.  Not  that  the  general  allegation  of  fraud  is  in  itself  irrelevant, 
but  that  the  acts  as  averred  are  irrelevant  to  support  the  general  allegation." 
(Of.  Ld.  Justice  Clerk  and  Ld.  Young  upon  general  averments  of  fraud  in 
Boustead,  1879,  7  E.  139  ;  Joel,  1859,  22  D.  6 ;  Forth  Marine  Insaranee  Co., 
1868, 10  D.  689,  6  Bell,  541 ;  Kirkjiatrick,  1850,  7  Bell,  186  ;  Leslie,  1856, 18 
D.  1047  ;  Broatch,  1866,  4  M.  103 ;  Liverpool  Palace  of  Varieties,  1896,  4 
S.L.  T.  No.  233  (necessity  of  averment  of  Ijreach  of  duty  to  communicate  where 
action  brought  on  the  ground  of  fraudulent  concealment);  Burnett,  1859, 
21  D.  813;  Fhrenlacher  &  Co.,  1874,  1  E.  1131  (no  relevant  averment  of 
fraus  dans  causani  contracted) ;  Tennant,  1870,  8  M.  11.  L.  10 ;  Assets  Co., 
1897,  34  S.  L.  E.  353  (diligence  granted  for  recovery  of  documents  directed 
to  establish  general  averments  of  fraud).)  As  to  the  infei'cnce  of  fraud  to 
be  drawn  from  facts  and  circumstances,  see  Gordon,  1730,  1  Pat.  App.  47  ; 
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Allan,  Stewart,  &  Co.,  1700,  3  Put.  Apj).  101  ;  Grieve,  1869,  8  M.  317  (pre- 
suiu])tion  against  deed  by  law  agent  in  liis  own  favour);  and  Hee  under 
CiKcu.MVKxriON,  Undue  Injlaenee. 

If  an  action  i.s  brought  against  a  tirm  fur  damages  on  the  ground  of 
fraud,  the  names  of  the  partners  who  are  alleged  to  have  committed  the 
fraud  must  be  given.  "  Fraud  is  always  personal ;  and  th(jugh  a  firm  may 
be  rcs])onsible  for  the  indivi(Uial  fraud  of  one  of  its  ])artners  a(*tiiig  within 
the  scope  ui  his  authority,  it  is  incompetent  to  charge  the  firm  generally 
with  the  fraud"  (per  Ld.  Kinnear  in  lliomson  &  Co.,  1895,  22  li.  432,  at 
p.  437). 

lioiiedies. — If  a  I'arty  has  been  induced  to  enter  int<j  a  contract  by  the 
fraud  of  tlie  other  contracting  party,  two  remedies  are  ()\)en  U)  him,  i.e., 
either  reihiction  of  the  contract,  or  an  action  of  damages  against  the  deceiver 
for  the  injury  he  has  sustained.  And  although  in  contracts  of  sale  the 
actio  quanti  minoris  was  formerly  not  recognised  as  part  of  the  law  of 
Scotland,  it  would  appear  tliat  a  party  who  had  been  led  into  the  contract 
might  sue  for  damages  even  where  he  had  retained  the  goods  {Amaan, 
18G5,  3  M.  526  ;  Dohhie,  1872, 10  ]\I.  810).  For  the  remedies  of  a  purcha.ser 
now,  see  Sale  of  Goods  Act,  1893,  56  &  57  Vict.  c.  71,  ss.  51  to  54 ;  and  under 
Salk.  If,  however,  a  person  has  been  induced  to  enter  into  a  contract  by 
the  fraud  of  a  third  party,  he  is  not  entitled  to  be  relieved  of  the  contract 
by  the  third  party,  l)ut  is  only  entitled  to  damages  (cf.  Lord  President  in 
Thin  tC-  Sinclair,  1896,  24  E.  198).  Although  an  action  of  reduction  is  in- 
competent in  the  Sheriff  Court,  it  is  provided  by  the  Act  of  1877  (40  &  41 
Vict.  c.  50,  s.  11),  that  "when  in  any  action  competent  in  the  Sheriff  Court, 
a  deed  or  writing  is  founded  on  by  either  party,  all  objections  thereto  may 
be  stated  and  maintained  by  way  of  exception,  without  the  necessity  of 
briuging  a  reduction  thereof."  In  virtue  of  this  provision,  where  a  pursuer 
brings  an  action  founded  on  a  deed,  a  defender  may  state  in  defence  that 
the  said  deed  was  obtained  from  him  by  fraud  (Dove  "Wilson  on  Sheriff 
Court  Practice,  60-63). 


Fraud  (Criminal  Law).  —  Fraudulent  conduct,  which  is 
punishable  as  criminal,  is  described  in  })opular  language  as  swindling  or 
cheating.  The  essence  of  the  offence  consists  in  the  employment  of  false- 
hood as  the  means  of  attaining  a  desired  end. 

1.  False  Representations  directly  made. — It  is  criminal  to  assume  the 
character  of  a  public  official,  such  as  a  notary,  clergyman,  exciseman,  tax- 
gatherer  {Cruickshanl-,  1829,  Shaw,  227),  or  sherill-oiricer  (Maclnnes  and 
Macpherson,  1836,  1  Swin.  198).  It  is  a  crime  if  an  officer  who  is  under 
suspension  persists  in  discharging  his  official  duties  (Miller,  1843,  1 
Broun,  529). 

Again,  it  is  an  ollence  to  personate  another  in  order  that  the  personator 
may  obtain  some  advantage.  Thus,  personation  of  another  in  a  court  of 
justice  is  a  crime  at  common  law  (Eac  and  Little,  1845,  2  Broun,  476),  as 
it  is  now  also  by  statute  (37  &  38  Vict.  c.  36).  To  jjcrsonate  a  tradesman 
in  order  to  get  goods,  or  the  owner  of  goods  in  order  to  get  delivery,  is 
criminal  {Michael,  1842,  1  Broun,  472 ;  Hardinge,  1863,  4  Irv.  347).  It  is 
likewise  criminal  to  personate  a  collector  for  a  public  office  or  charity 
{Cruiehshanh,  1829,  Shaw,  227),  or  the  agent  or  servant  of  a  person  in 
order  to  obtain  goods  ( Walker,  1839,  Bell,  Notes,  64).  It  is  a  crime  to 
pretend  to  be  a  farmer  so  as  to  sell  horses  as  sound  which  are  unsound 
{Hood,  1853,  1  Irv.  236) ;  or  to  be  a  pensioner,  in  order  to  get  payment  of 
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a  pension  or  to  obtain  credit  {Meldrum  and  Reid,  1838,  2  Swiu.  117):  or  to 
be  a  person  of  means  or  position,  in  order  to  get  credit  {M'Gregor  and 
Iwjiis,  1846,  Ark.  49  ;  Kro7iachcr,1852,  1  Irv.  62  ;  Maclcod,  1888,  2  "Wli.  71). 

To  tell  falsehoods  to  obtain  advantage  is  criminal.  Fortnne-telling  and 
Card-sharping  {q.v.)  fall  nnder  this  denomination  (see  Clark  and  Others, 
1859,  3  Irv.  409).  Hume  instances  the  cases  of  apprentices,  and  men  who 
are  diseased,  obtaining  the  enlistment  bounty,  by  stating  falsely  that  they 
were  not  apprentices,  and,  in  the  latter  case,  that  they  were  sound  (Hume, 
i.  174). 

It  is  a  crime  for  a  person  to  obtain  a  letter  addressed  to  another  and  to 
open  it  (Hume,  i.  174) ;  to  overcharge  postage  and  appropriate  the  over- 
charge (Reeves,  1843,  1  Broun,  612);  to  make  to  tlie  authorities  a  false 
accusation  that  another  person  is  guilty  of  a  crime  {Miller,  1847,  Ark.  355). 

It  is  criminal  to  obtain  goods  or  money  by  means  of  a  cheque,  when  the 
person  using  the  cheque  knows  he  has  no  funds  in  bank  with  which  to 
meet  the  cheque  {Withci'inrjton,  1881,  4  Coup.  475).  liut,  if  there  is  no 
intent  to  defraud,  there  is  no  crime  in  drawing  a  cheque  although  it 
happens  that  there  are  no  funds  to  meet  it  {Rac  and  Linton,  1874,  3  Coup. 
67).  It  is  a  crime  to  obtain  goods  by  means  of  false  representations.  These 
representations,  however,  in  order  to  make  the  offence  criminal,  must  have 
reference  to  a  past  or  present  fact,  and  not  solely  to  future  time  {Hall,  1881, 
4  Coup.  438). 

2.  Where  False  Representations  are  not  directly  made.  —  Under  this 
category  falls  the  case  of  a  person  obtaining  goods  or  lodgings  with  the 
intention  of  not  paying  for  them.  This  is  criminal  {Wilkie,  1875,  3  Coup. 
102),  although  no  false  representations  have  been  made  {Smith,  1839,  2 
Swin.  340;  iM'Intosh,  1840,  2  Swin.  511;  HarUns,  1842,  1  Broun,  420 ; 
Hall  and  Others,  1849,  J.  Shaw,  254 ;  Kronacher,  1852,  1  Irv.  62 ;  Rodger, 
1868, 1  Coup.  76;  Bradbury,  1812,  2  Coup.  311  ;  Witherincjton,  ut  siqwa; 
Hall,  id  SMjJra). 

It  is  criminal  to  pretend  that  an  article  is  genuine,  and  try  to  pass  it  off 
as  such,  when  it  is  not  so  {Bannatync,  1847,  Ark.  3G1  ;  Raton,  1858, 
3  Irv.  208). 

3.  Fraud  in  reference  to  Deeds. — It  is  a  crime  to  vitiate,  in  an  essential 
part  and  to  the  prejudice  of  others,  any  genuine  deed  {Frascr,  1857,  3  Irv. 
467  ;  Hutchison,  1872,  2  Coup.  351).  The  crime  consists  in  the  vitiation  of 
the  deed,  and  is  complete  the  moment  this  has  been  effected.  No  uttering 
of  the  vitiated  document  is  necessary,  as  in  the  case  of  forgery,  to  make 
the  crime  complete.  Thus,  it  is  criminal  fraudulently  to  add  a  figure  to  the 
sum  set  forth  in  a  cheque  {Hutehison,  ut  sujira)  ;  to  fill  in  a  testing  clause  with 
a  false  date  {Stalker  and  Cuthbert,  1844,  2  Broun,  70) ;  to  insert  in  a  deed 
any  unauthorised  provisions  (Hume,  i.  160) ;  or  to  conceal  defalcations  by 
making  false  entries  in  business  books  {Gray,  1827,  Syme,  254). 

It  is  also  criminal  to  destroy  or  mutilate  documents  and  business  books, 
wilfully  and  fraudulently  {Murray  and  Scott,  Bell,  Notes,  66  ;  Reid,  1835,  ib. ; 
Uunipace,  1842,  1  Broun,  506;  Malcolm,  1843,  1  Broun,  620;  Rattray  and 
Others,  1848,  Ark.  406). 

4.  False  Weights  and  Measures,  etc. — It  is  a  statutory  offence  (41  &  42 
Vict.  c.  49  ;  52  &  53  Vict.  c.  21),  as  well  as  one  at  connnon  law,  to  use 
false  weights  and  measures.  The  deviation  nmst  be  from  a  legal  stajidard, 
must  be  a  substantial  deviation,  and  must  have  been  in  the  knowledge  of 
the  person  who  used  the  false  weights  or  measures. 

It  is  also  a  crime,  by  the  Sale  of  Food  and  Drugs  Acts  {q.v),  to 
adulterate  foods  and  drugs.    (See  also  Fertilisers  k^m  Feeding  Stuffs  Act.) 
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Stage  at  which  Fraudulent  Action  becomes  Criminal. — 
Vcrhal  Fraud. — The  general  rule  is  that  .some  result  must  follow  a  false 
verl)al  statement,  showini^  that  the  imposition  has  jjeen  successful,  in  order 
that  it  may  amount  to  a  crime.  The  only  exceptions  to  this  rule  are  where 
one  has  maliciously  accused  another  of  committing  a  crime  (in  which  case 
the  offence  is  complete  when  the  falsehood  is  uttered),  and  cases  provided 
for  Ijy  statute,  such  as  those  of  persons  professing  sorcery  or  witchcraft. 

Written  Fraud. — If  a  document,  such  as  a  certilicate  of  character,  is 
fal)ricated,  the  crime  is  complete  the  moment  the  document  is  uttered 
{Taylor,  1853,  1  Irv.  230).  Even  if  the  writ  is  genuine,  a  crime  may  be 
committed  by  uttering  it,  as  in  the  case  of  false  executions,  false  certificates 
of  banns  of  marriages,  or  of  successful  vaccination  {Jl^hster,  1872,  2  Coup. 
339).  If,  however,  a  genuine  private  document  is  despatched,  even  though 
it  contain  falsehoods,  no  crime  is  committed  until  some  result  ensues, 
brought  about  by  the  falsehoods. 

Practical  Fraud. — "Where,  with  the  view  of  obtaining  some  advantage, 
an  article  is  fraudulently  displayed  as  genuine  when  it  is  not  so,  a  crime  has 
been  committed.  Thus,  it  is  criminal  to  offer  for  sale  adulterated  oatmeal  as 
if  it  were  unadulterated  {Ballantync,  1847,  Ark.  361),  or  to  enter  for  a  prize 
competition  cattle  with  inflated  skins  and  false  horns  (Pafon,  1858,  3  Irv. 
208).  In  these  cases  the  objection  was  overruled  that  no  result  had  followed 
the  fraud — that  no  advantage  had  been  gained  by  means  of  it.  The  last  two 
cases  may  be  contrasted  with  that  of  Hood,  1853,  1  Irv.  236,  in  which 
unsound  horses  were  sold  as  sound  by  one  who  pretended  to  be  a  farmer 
when  he  was  not.  In  this  case  the  crime  was  not  complete  till  the  horses 
were  actually  sold,  and  advantage  thus  gained  by  the  fraud.  Under  the 
category  of  practical  fraud  may  also  be  classed  all  cases  of  vitiation  of  deeds, 
concealment  of  property  by  an  insolvent  person,  or  by  a  solvent  person 
pretending  to  be  insolvent  {Gkndinncn,  1875,  3  Coup.  171),  and  such  like 
cases.  Here  the  crime  is  complete  when  an  overt  act  has  been  committed, 
combined  with  an  intent  to  defraud  {Dick  and  Larorie,  1832,  5  Deas  and 
Anderson,  513  ;  MIntyrc,  1837,  1  Swin.  536  ;  Kippen,  1849,  J.  Shaw,  276). 

Indictment. — The  Criminal  Procedure  (Scotland)  Act,  1887  (50  &  51  Vict, 
c.  35,  Sched.  A),  gives  the  following  form : — 

You  did  pretend  to  Norali  Omoiid,  residing  there,  that  you  were  a  collector 
for  subscriptious  for  a  charitable  society,  and  did  thus  induce  lier  to  deliver  to  you 
one  pound  one  shilling  of  money  as  a  subscrijotion  thereto,  which  you  appropriated 
to  your  own  use. 

A  judgment  of  a  full  bench  of  the  High  Court  of  Justiciary  declared 
that  the  words  "  falsely  and  fraudulently  "  do  not  require  to  be  inserted  in 
a  charge  whose  language  implicitly  libels  the  crime  of  falsehood,  fraud,  and 
wilful  imposition  {Swan,  1888,  2  Wh.  137). 

Previous  Conviction. — It  is  competent  to  libel,  as  an  aggravation  of 
fraud  and  cheating,  and  of  all  other  ofTences  falling  under  the  general  head 
of  falsehood,  fraud,  and  wilful  imposition,  a  previous  conviction  of  any 
crime  inferring  dishonesty  (50  &  51  Vict.  c.  35,  s.  63). 

Punishment. — The  punishment  of  fraud  is  fine,  imprisonment,  or  i)enal 
servitude  (Hume,  i.  174;  Alison,  i.  364;  Macdonald,  82 ;  Anderson,  Crim. 
Law,  122). 

Fraudulent  Bankruptcy. — Under  this  general  term  as 
commonlv  used  fall  the  various  uflciices  against  the  bankruiHcy  laws  which 
eitfier  at  common  law  or  by  statute  are  punishable  as  crimes  and  offences 
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A  narrower  use  of  the  term  coiitiues  it  to  eases  "  where  a  person  ohtains 
sequestration  by  fraudulent  means,  or,  having  committed  fraudulent  acts  in 
contemplation  of  bankruptcy,  continues  them  down  to  the  date  of  the 
sequestration  "  (]\Iacdouald  on  Criminal  Laiv,  9G). 

At  common  law  a  debtor  who  is  either  bankrupt  or  insolvent,  or  in 
contemplation  of  bankruptcy,  is  guilty  of  a  crime  if  he  secretes  or  puts 
away  his  property  in  order  to  cheat  his  creditors  (Alison,  i.  570,  571; 
Hume,  i.  509  ;  Macdonald,  iit  supra).  One  wiio  aids  the  debtor  may  be 
charged  as  guilty  art  and  part  {Sangstcr,  1896,  34  S.  L.  If.  05).  Tlie  crime 
may  take  the  form  of  actually  secreting  property  (Alison,  i.  570),  or  trans- 
ferring it  to  particular  or  pretended  creditors  or  relatives,  or  disposing  of  it 
by  fictitious  sales,  or  in  other  ways  (see  Macdonald,  ut  siqira).  A  solvent 
person  may  be  guilty  of  the  crime  if  he  conceals  his  property  for  tlie  purpose 
of  enabling  him  to  obtain  sequestration  (or  cessio),  on  pretence  of  his  being 
unable  to  meet  his  engagements  {O'Reilly,  1836,  1  Swin.  256). 

The  trial  of  such  offences  at  common  law  may  proceed  either  before  the 
Court  of  Justiciary  or  before  the  Sheriff!,  The  punishment  is  now  penal 
servitude  or  imprisonment  (Macdonald,  ut  si/jjra). 

By  the  Act  1621,  c.  18,  which  was  directed  against  fraudulent  and 
collusive  alienations  to  conjunct  and  confident  persons  without  just  cause,  or 
to  prior  creditors  in  prejudice  of  the  diligence  of  other  creditors  already 
begun,  it  was  provided  "  that  such  bankrupts  and  dyvours,  and  all  interposed 
persons  for  covering  or  executing  their  frauds,  and  all  others  who  shall  give 
counsel  and  wilful  assistance  unto  the  said  bankrupts  in  the  devising  and 
practising  of  their  said  frauds  and  godless  deceits  to  the  prejudice  of  their 
true  creditors,  shall  be  reputed  and  holden  dishonest,  false,  and  infamous 
persons,  incapable  of  all  honours,  dignities,  benefices,  and  offices,  or  to  pass 
upon  inquests  or  assizes,  or  to  bear  witness  in  judgment  or  outwith  in  any 
tune  coming." 

By  the  Act  1696,  c.  5,  it  was  provided  that  "if  any  person  shall  for 
hereafter  defraud  his  creditors  and  be  found  by  sentence  of  the  Lords  to  be 
a  fraudulent  bankrupt,  the  decree  of  his  fraud  shall  also  be  determined  by 
the  same  sentence,  and  the  person  guilty  not  only  held  to  be  infamous 
infamia  Juris,  but  also  be  by  them  punished  by  banishment  or  otherwise 
(death  excepted)  as  they  shall  see  cause." 

Under  the  Sequestration  Act  of  1814  (54  Geo.  in.  c.  137,  s.  33)  it  was 
enacted  that  all  bankrupts  convicted  of  taking  the  oath  (in  relation  to  the 
surrender  of  their  estates)  falsely,  should  be  held  guilty  of  perjury  and  of 
fraudulent  bankruptcy,  and  punished  accordingly,  and  rendered  incapable  of 
holding  any  office  of  public  trust  or  emolument,  and  that  similar  effects 
should  attach  to  the  failure  to  exhibit  a  true  state  of  affairs,  or  to  make  a 
complete  surrender,  or  to  take  the  required  oath,  and  that  in  either  case 
the  guilty  party  should  forfeit  every  benefit  or  privilege  arising  from  the 
Act,  and  be  accounted  infamous  and  incapable,  of  giving  evidence  in  any 
court  of  justice,  or  of  sitting  or  acting  in  any  assize  or  jury. 

Criminal  proceedings  laid  upon  these  Statutes  are  obsolete  in  practice. 
Prior  to  the  Act  7  &  8  Geo.  iv.  c.  20,  it  was  held  that  the  Court  of 
Session  had  a  privative  jurisdiction  in  cases  of  fraudulent  bankruptcy 
(Lord  Advocate  v.  Duncan,  1823,  2  S.  123 ;  aff".  1  W.  &  S.  606 ;  Sliand, 
Prac.  1039);  but  by  that  Statute  it  was  enacted  that  persons  accused  of 
the  crime  might  be  tried  before  the  High  Court  of  Justiciary  or  the  Circuit 
Court,  on  indictment  or  criminal  letters,  as  in  other  crimes.  Proceedings  in 
the  Court  of  Session  seem  to  have  at  one  time  been  commonly  originated 
by  summons  (M'Kinnie,  23  July  1748,  Kilk.  54;  Shand,  Prac.  1039),  but  it 
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was  iiUiin.ilcly  licM  lliat  no  proceedings  ad  vindidam  jmhlicam  could  prcjceed 
ill  the  Outer  House  (*%»ic,  Mor.  14979;  Aitlm,  11  iJeceiiiher  ISIO,  F.  C): 
the  only  competent  mode  of  proceeding,  therefore,  Ijeing  by  jjetitioii  and 
complaint  ])resented  to  one  of  the  Divisions  of  the  Court.  The  Court  orders 
service  and  answers,  and  remits  to  the  junior  Lord  ( )rdinary,  "  who  shall 
hear  the  ])arties  and  iire})are  the  cause,  either  by  a  remit  to  an  accountant  to 
examine  the  books  of  the  bankrupt  and  to  report,  or  by  ordinary  con- 
descendence and  answers."  The  Court  may  order  fiiilher  proof  or  investiga- 
tion to  be  taken  in  such  manner  as  it  tiiinks  lit  (A.  S.,  11  July  l.SH.S,  s.  90; 
Mackay,  rrw.  ^\^'S).  A  trial  of  a  petition  and  complaint  before  a  Lord 
Ordinary  wiiiiout  a  jury  is  competent,  and  a  trial  by  jury  is  not  now 
common  (Mackay,  id  supra;  Diuhjcon,  1870,  3  K.  974). 

The  bankruptcy  Act  of  1856  (19  &  20  Vict.  c.  79)  does  not  contain 
any  provisions  as  to  the  trial  of  offences  against  the  l)ankruptcy  laws 
criminally,  except  that  it  renders  liable  to  a  prosecution  any  person  who  is 
"guilty  of  wilful  falsehood  in  any  oath"  made  in  pursuance  of  the  Act 
(s.  178).  The  prosecution  may  proceed  either  at  the  instance  of  the  Lord 
Advocate,  or  at  the  instance'of  the  trustee  with  the  concurrence  of  the 
Lord  Advocate,  provided  that  in  the  latter  case  tlie  prosecution  shall  be 
authorised  by  a  majority  of  the  creditors  present  at  a  meeting  to  be  called 
for  the  purpose;  and  on  conviction,  the  accused,  besides  the  awarded 
punishment,  forfeits  to  the  trustee,  for  behoof  of  the  creditors,  his  whole 
rigiit,  cLuni,  and  interest  in  or  upon  the  sequestrated  estate,  which  is  there- 
ui)on  distriluited  under  the  sequestration,  or,  if  it  be  closed,  under  a  process 
of  multii)lepoiuding  {ih.).  The  Act  further  provides  that  where  the 
Accountant  of  Court  possesses  informati(m  leading  him  on  reasonable 
grounds  to  suspect  "  fraudulent  conduct  by  the  Iwnkrupt,  or  malversation 
or  misconduct  on  the  part  of  the  trustee  or  commissioners,  such  as  may 
infer  punishment,"  he  sliall  be  entitled  to  give  information  to  the  Lord 
Advocate,  who  directs  such  inquiry  and  takes  sucli  proceedings  as  he 
thinks  ])roper  {ih.  s.  1G2).  No  prosecution  under  either  of  these  sections  is 
reported  as  having  occurred  in  practice. 

By  the  Debtors  Act,  1880,  as  amended  by  the  Bankruptcy  Frauds  and 
Disabilities  Act,  1884,  a  variety  of  otlences  liave  been  specifically  defined, 
and  provisions  for  their  punishment  made. 

By  the  loth  section  of  the  Debtors  Act,  1880,  it  is  provided  as  follows  :— 
"The  debtor  in  a  process  of  sequestration  or  cessio  shall  be  deemed 
guiltv  of  a  crime  and  offence,  and  on  conviction  before  the  Court  of 
Justiciary,  or  l)efore  the  Sheriff  and  a  jury,  shall  be  liable  to  be  imprisoned 
for  any  tune  not  exceeding  two  years,  or  by  the  Sheriif  without  a  jury  for 
any  time  not  exceeding  sixty  days,  with  or  without  hard  labour" — 

"  {A)  In  each  of  the  cases  following,  unless  he  proves  to  the  satisfaction 
of  the  Court  that  he  had  no  intent  to  defraud  "  (the  intent  to  dtfraud  need 
not  be  lil)elled  or  proved  Ity  the  prosecutor;  see  opinions  in  Hun-man, 
1891,  18  K.  (J.  C.)  30,  2  White,  G17):— 

"1.  If  he  does  not,  to  the  best  of  his  knowledge  and  belief,  fully  and 
trulv  disclose  the  state  of  his  affairs  in  terms  of  tiie  Bankriqitcy  (Scotland) 
Act^  185G,  or  tlie  Cessio  Acts,  as  the  case  may  be"  (see  19  &  20  Vict.  c.  79, 
s.  81  :  6  &  7  Will.  iv.  c.  56,  s.  4 :  and  43  &  44  Vict.  c.  34,  s.  9). 

In  a  case  under  this  subsection  it  was  said  that  the  indictment 
must  set  forth,  "  first,  what  the  true  state  of  atliiirs  was ;  second,  that 
the  accused  knew  and  believed  it  to  be  so;  and  third,  that  ht^  «lid 
not  disclose  it"  {Tjord  Adrorafr  v.  Sim2mn,  1883,  10  Iv.  (J.  C.)  73,  5 
Coup.  293,  per  L.  J.  C.  Moncreitf). 
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"  2.  If  he  does  not  deliver  up  to  the  trustee  all  his  property,  and  all 
books,  documents,  papers,  and  writings  relating  to  his  property  or  atfairs 
which  are  in  his  custody  or  under  his  control,  and  which  he  is  required  by 
law  to  deliver  up,  or  if  lie  does  not  deal  with  and  dispose  of  the  same 
according  to  the  directions  of  the  trustee." 

"Where  an  indictment  under  this  enactment  charged  the  accused 
with  not  having  delivered    up    the  books,  documents,  papers,  and 
writings   relating  to  and  forming   the   vouchers    and   evidents    or 
documents  of  debt  for  certain  sums  specified,  it  was  held  irrelevant, 
in  respect  it  did  not  set  forth  either  what  the  documents  were,  or 
that  any  such  documents  actually  existed.     "  If  the  withholding  of 
these  documents  is  to  be  treated  as  a  specific  crime,  tlien  they  must 
either  be  described  so  as  to  be  identified,  or  at  least  it  nmst  api)ear  on 
the  indictment  that  the  prosecutor  has  done  all  he  could  to  describe 
them  "  {Lord  Advocate  v.  Sinijison,  supra,  per  L.  J.  C.  Moncreiff). 
"  3.  If,  after  the  presentation  of  the  petition  for  sequestration  or  cessio, 
or  within  four  mouths  next  before  such  presentation,  he  conceals  any  part 
of  his  property,  or  conceals,  destroys,  or  mutilates,  or   is   privy  to   the 
concealment,  destruction,  or  mutilation  of,  any  book,  document,  paper,  or 
writing  relating  to  his  property  or  affairs"  (see  Bohertson,  1885, 13  R.  (J.  C.) 
1,    5    Coup.    664,   where   held  that  a   person   not  a  debtor  nor  insolvent 
could  not  be  charged  as  guilty  art  and  part  of  an  offence  under  the  Statute). 
"  4.  If,  after  or  w^ithin  the  time  above  specified,  he  makes,  or  is  privy  to 
the  making  of,  any  false  entry  in  or  otherwise  falsifying  any  book,  docu- 
ment, paper,  or  writing,  affecting  or  relating  to  his  property  or  affairs." 

"  5.  If,  within  four  months  next  before  the  presentation  of  the  petition 
for  sequestration  or  cessio,  he  pawns,  pledges,  or  disposes  of,  otherwise  than 
in  the  ordinary  way  of  trade,  any  property  which  he  has  oljtained  on  credit 
and  has  not  paid  for."  (As  to  the  necessity  for  specifying  the  ^Darticular 
mode  in  which  property  is  alleged  to  have  been  disposed  of,  see  Lord 
Advocate  v.  Wilson,  1882,  5  Coup.  48.  As  to  "  ordinary  way  of  trade,"  see 
ex  parte  Brett,  45  L.  J.  Bank.  17  ;  Beg.  v.  Thomas,  22  L.  T.  (N.  S.)  138.) 

"  6.  If,  being  indebted  to  an  amount  exceeding  tv^^o  hundred  pounds  at 
the  date  of  the  presentation  of  the  petition  for  sequestration  or  cessio,  as 
the  case  may  be,  he  has  not  for  three  years  next  before  such  date  kept 
such  books  or  accounts  as,  according  to  the  usual  course  of  any  trade  or 
business  in  which  he  may  have  been  engaged,  are  necessary  to  exhibit  or 
explain  his  transactions.  (See  in  re  Mutton,  19  Q.  B.  D.  102,  where  held  that 
the  corresponding  provision  of  the  English  Bankruptcy  Act,  1883,  did  not 
apply  to  the  case  of  Iniilding  speculations  carried  on  by  a  shopkeeper.) 
"  {B)  In  each  of  the  cases  following : — 

"  1.  If,  knowing  or  believing  that  a  false  claim  has  been  made  by  any 
person  under  the  sequestration,  he  fails  for  the  period  of  a  month  from  the 
time  of  his  acquiring  such  knowledge  or  belief  to  inform  the  trustee  thereof. 
"  2.  If,  after  the  presentation  of  the  petition  for  sequesti'ation  or  cessio,  or 
at  any  meeting  of  his  creditors  witliin  four  months  next  before  such  presen- 
tation, he  attempts  to  account  for  any  part  of  his  property  by  fictitious 
losses  or  expenses. 

"  3.  If,  within  four  months  next  before  tlie  presentation  of  the  petition  for 
seqiiestration  or  cessio,  he,  by  any  false  representation  or  other  fraud,  has  ob- 
tained any  property  on  credit  and  has  not  paid  for  the  same."  (See  Lord 
Advocate  v.  Macleods,  1888,  16  R.  (J.  C.)  1,  2  White,  71.  The  representa- 
tion must  be  false  to  the  debtor's  knowledge  —  see  Beg.  v.  Cherry,  50 
L.  T.  406.) 
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"  4.  If,  after  the  date  of  granting  sequestration  or  cessiu,  or  within  four 
months  prior  thereto,  he  ahseonds  from  Seotland,  or  makes  preparations  to 
abscond,  for  the  purpose  of  avoiding  examination  or  other  ])rocee<Hngs  at 
the  instance  of  his  creditors,  or  taking  with  him  pinperty  which  ought  hy 
law  to  be  (Uvided  amongst  his  creditors,  to  the  amount  of  tWLMily  pijunds  or 
upwards,  or  if  he  fails,  having  no  reasonable  excuse  (after  receiving  due 
notice),  to  attend  the  puljlic  examination  ai)p(jinted  by  the  Lord  Ordinary 
()]•  the  Slieriff,  or  to  sul)mit  bimsclf  for  examination  in  terms  of  the  Statute's. 

"  5.  If,  being  insolvent,  and  with  intent  to  defr.iud  ins  creditois,  or  any  (jf 
them,  he  makes  or  causes  to  be  made  any  gift,  delivery,  or  transfer  of,  or 
any  charge  on  or  aifecting,  his  property." 

By  the  14th  section  of  the  Act  it  is  provided  that :  "  If  any  creditor, 
under  any  ])etition  for  sequestration,  or  cessio,  or  disposition  omnium  hunorum, 
wih'ully  and  witii  intent  to  defraud,  makes  any  false  claim,  or  makes  or 
tenders  any  proof,  affidavit,  declaration,  or  statement  of  account  which  is 
untrue  in  any  material  particular,  he  shall  be  deemed  guilty  of  a  crime  and 
offence,  and  on  conviction  thereof  shall  be  liable  to  be  imprisoned  for  any 
time  not  exceeding  one  year,  with  or  without  hard  laljour. ' 

By  the  Bankruptcy  Frauds  and  Disabilities  (Scotland)  Act,  1884  (47 
&  48  Vict.  c.  IG),  s.  4,  it  is  provided  as  follows:  "Where  an  undischarged 
bankrupt  obtains  credit  to  the  extent  of  twenty  pounds  or  upwards  from 
any  person  witliout  informing  such  person  that  he  is  an  undischarged 
bankrupt,  he  shall  be  guilty  of  a  crime  and  offence,  and  may  be  dealt  with 
and  punished  as  if  he  had  been  guilty  of  a  crime  and  offence  under  the 
Debtors  (Scotland)  Act,  1880,  and  the  provisions  of  that  Act  shall  ajjply  to 
proceedings  under  this  section."  (An  undischarged  bankrupt  "  shall  be 
deemed  to  include  a  person  whose  estate  has  been  se(iuestrated,  or  with  respect 
to  whom  a  decree  of  cessio  honorum  has  been  pronounced,  and  who  has  not 
received  his  discharge  from  a  competent  Court  in  Scotland"  {ih.  s.  3).)  In 
construing  this  provision,  difiiculty  has  arisen  as  to  whether  there  is  incor- 
porated in  it  by  reference  the  proviso  in  sec.  13  of  the  Act  of  1880,  under 
head  A,  "  unless  he  prove  .  .  .  that  he  had  no  intent  to  defraud,"  and  con- 
flicting opinions  have  been  expressed  on  the  question.  The  balance  of 
opinion  is  in  the  negative  {Howman,  1891,  18  R.  (J.  C.)  30,  2  White,  617  ;  cf. 
Snmll,  188G,  13  R.  (J.  C.)  45,  1  White,  80 ;  Duncan,  1886,  13  R.  (J.  C.)  36, 
1  White,  43;  Lord  Advocate  v.  Livingstone,  1888,  15  R.  (J.  C.)  48,  1  AVliite, 
587.  See  also  Beg.  v.  Bi/son,  1894,  2  Q.  B.  D.  176).  It  is  not  necessary 
to  tlie  relevancy  of  a  charge  under  the  Act  of  1884  that  the  prosecutor 
lil)el  or  prove  an  intent  to  defraud  {Howman,  supra). 

It  is  the  duty  of  tlie  trustee  in  any  process  of  sequestration  or  cessio 
to  report  all  ollences  under  the  Debtors  Act  to  the  presiding  judge,  who 
shall  on  such  representation,  or  of  liis  own  motion,  direct  information  in  all 
such  cases  as  he  thinks  ought  to  be  prosecuted  to  be  laid  before  the  Lord 
Ailvocate,  who  shall  direct  such  inquiry  and  take  sucli  proceedings  as  he 
shall  think  tit  (43  &  44  Vict.  c.  34,  s.  ki). 

Wiiere  any  person  is  liable  under  any  Act  of  Parliament  or  at 
common  law  to  any  punishment  or  penalty  for  any  otlence  made  punish- 
able by  the  Debtors  Act,  such  person  may  be  proceeded  against  under 
such  other  Act  of  Barliament,  or  at  connnon  law,  or  under  the  Debtors 
Act,  so  that  he  be  not  punished  twice  for  the  same  offence  (43  &  44  Vict, 
c.  34,  s.  16). 


Fraudiilciit  Enlistment.— See  E.nlistmknt. 
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Fraudulent   Preferences. — See  IUnkkuptcy;  Insolvency. 

Freeholder. — See  Fhanciiise. 


Freight. — In  tlie  sense  here  used,  freight  proper  is  an  agreed-on  or 
reasonable  reward  for  tlie  carriage  of  goods  in  ships,  dependent  on  the 
delivery  of,  or  the  ability  of  the  ship  to  deliver,  the  goods  at  their  destina- 
tion. Dead  Frciyht  is  in  substance  a  claim  of  damages  for  the  loss  of  freight 
(see  Dkad  Fkeigiit).  Bach  Frei{/hf,  or  Farther  FreigJd,  is  the  compensation 
a  ship  is  entitled  to  if,  after  carrying  the  goods  to  their  destination,  and 
waiting  a  reasonable,  or  the  agreed-on,  time  to  deliver  them,  she,  acting 
reasonably,  brings  them  l)ack  to  the  port  of  loading,  or  to  another  port  tlian 
the  agreed-on  port  of  discharge,  to  get  rid  of  them  (see,  e.g.,  Cargo  ex  "Argos," 
L.  R.  5  P.  C.  134).  In  all  cases  the  ship  earns  her  freight  when  she  brings 
the  goods  to  the  proper  place  of  discharge,  and  is  ready  and  able  to  give 
delivery  within  the  agreed-on,  or  reasonaljle,  time  for  discharge.  The  subject 
of  freight  and  the  lien  given  at  common  law  for  it,  have  already,  to  some 
extent,  been  treated  of,  and  it  is  not  proposed  to  repeat  what  has  been  said. 
See  Charter  Party  {FreigJd;  Lien). 

In  a  very  recent  case,  where  the  charter  gave  a  lien  for  freight,  and  also 
made  provision  for  the  receiver  of  the  cargo  checking  the  weight  of  the 
cargo  delivered  before  he  paid  the  freight,  it  was  beld  that  it  was  for  the 
parties  to  make  reasonable  arrangements  so  as  to  give  effect  to  both  provisions 
{Vogeman,  2  Com.  Ca.  81).  This  decision  illustrates  the  well-settled  rule, 
that  where  freight  is  payable  on  delivery,  payment  of  freight  and  delivery 
are  concurrent  acts,  to  be  reasonably  done  by  the  parties  to  give  effect 
to  the  whole  contract  {Thorscn,  19  R.  743).  Weighing  to  ascertain  the 
amount  of  freight  payable,  in  the  absence  of  custom,  falls  on  the  ship.  But 
in  Scotland,  in  the  grain  trade,  it  has  been  held  there  is  a  custom  for  the 
merchant  to  bear  the  expense  (Watts,  Ward,  &  Co.,  26  S.  L.  R.  GGO). 

While  the  principle  that  freight  is  dependent  on  the  carriage  of  the 
goods  to  their  destination  underlies  much  of  the  law  of  the  contract  of 
affreightment,  there  is  nothing  to  prevent  parties  making  any  lawful 
bargain  on  the  sul)ject.  Accordingly,  every  variety  of  provision  is  made, 
alike  as  to  the  mode  of  calculating  the  ship's  reward,  the  time  of  payment, 
and  the  use  given  of  the  ship. 

A  rede  freight,  that  is,  a  freight  calculated  on  the  weight  or  quantity  of 
the  goods  carried,  is  the  ordinary  case,  where  loss  of  the  goods  or  any  part 
thereof  entails  a  corresponding  loss  of  freiglit. 

Lump  Frcigld. — Where  a  ship  is  paid  a  single  sum  for  the  use  of  the 
ship  by  the  goods  agreed  to  be  carried,  there  is  no  deduction  from  the 
freight  if  only  part  of  the  goods  are  lost.  If  any  part  is  delivered,  the 
cumido  sum  is  due  {Rohinsov,  L.  R.  8  C.  P.  405 ;  Merchant  Shipinng  Co., 
L.  R.  9  Q.  B.  99). 

Time  Frcigld. — Sometimes  the  merchant  hires  tlie  slii[)  I'or  a  period  of 
time,  and  the  hire  is  an  agreed-on  sum  based  on  time;.  It  is  generally 
bargained  that  the  hire  is  to  be  j)aid  weekly  or  monthly  in  advance,  but  a 
lien  for  any  unpaid  liire  is  also  bargained  for.  The  lien  in  such  a  case,  and 
in  other  cases  where  the  goods  of  third  parties  are  shipped,  will  in  general 
only  extend  to  secure  payment  of  the  sub-freight  agreed  to  be  paid  by  the 
shipper  of  the  particular  goods.  1  he  extent  of  the  lien  depends  on  the 
terms  of  the  bill  of  lading,  and  how  far  it  subjects  the  holder  to  all  the  con- 
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difcioiis  of  the  charter  (see  Charter  Party  {Lien)).  The  hire  is  payable  though 
the  sliip  may  have  been  so  damaged  by  sea  perils,  or  other  cause  for  which 
the  owners  are  not  rcsp()nsil)lo,  as  to  bo  unfit  for  use  for  a  time,  unless  there 
is  a  contrary  agreement.  Jiut  such  agreement  is  now  always  to  be  found  in 
time  charters  (see  Hogarth,  1891,  A.  C.  48).  Where  tlie  freight  was  payable 
monthly  in  advance,  but  was  only  to  be  ])aid  fur  the  time  taken  by  the 
charterer,  the  charterer  was  held  not  lx)und  to  pay  a  whole  month's  hire 
in  advance  when  it  was  clear  he  would  not  keep  the  ship  for  the  whole 
month  {Tonnelicr,  and  Bolckmo,  Vaiujhan,  &  Co.,  2  Com.  Ca.  121). 

Advance  Frevjht. — Frequently  there  is  provision  for  payment  of  freight 
in  advance ;  for  advances  against  freight  to  meet  disbursements,  and  for 
payment  of  freight,  ship  lost  or  not  lost.  The  matter  of  advance  freight 
has  already  been  adverted  to  (Charter  1'arty;  FrcujlU);  and  here  one 
or  two  recent  illustrative  cases  may  just  be  noted  :  Smith,  Hill,  &  Co.,  1891, 
1  Q.  B.  42,  792;  Oriental  S.S.  Co.,  1893,  2  Q.  B.  518  ;  The  rrimula,  1894, 
P.  128. 

A  largo  part  of  our  carrying  trade  is  now  done  l)y  merchants  who 
charter  ships  for  a  voyage  at  a  certain  freight,  and  then  sub-contract  with 
shippers.  Here  again  every  variety  of  provision  is  made  to  protect  the 
diflerent  interests.  It  is  in  connection  with  these  charters  mainly  there 
are  to  be  found  cancelling  clauses  ;  clauses  as  to  the  point  of  time  at  which 
the  charterers  liability  ceases;  clauses  making  anxious  provision  in  regard 
to  the  collection  of  freight,  partly  by  payment  by  the  charterers,  partly  out  of 
freight  due  under  the  sub-contracts  as  evidenced  by  the  bills  of  lading ;  and 
clauses  as  to  advance  freight. 

Under  such  charters  various  questions  bearing  on  freight  arise  at  the 
instance  of  the  shipowner,  or  the  merchant ;  questions  relative  to  the 
capacity  of  the  ship ;  the  duty  of  the  merchant  to  load  the  ship  with  an 
assorted  cargo,  so  as  to  give  the  shipowner  the  freight  he  had  in  con- 
templation ;  what  constitutes  a  full  cargo ;  the  mode  of  calculating  the 
freight,  etc.  Sec,  e.g.,  (mode  of  calculating  freight,  measurement,  increase 
of  cargo  in  bulk  on  voyage)  Buclde,  L.  R  2  Ex.  333 ;  (freight  rate,  lawful 
merchandise)  Southampton  Steam  Colliery  Co.,  L.  K.  G  Ex.  53 ;  (freight 
measurement,  loss  of  part  of  cargo)  Spaight,  L.  E.  5  Q.  B.  D.  115 ; 
(reco\'ery  of  owner's  freight  from  charterer's  Ijill  of  lading  freight)  Jancntzky, 
1  Com.  Ca.  90  ;  (freight  for  vacant  space)  Potter,  1  Com.  Ca.  114  ;  (charterer's 
right  to  increased  freight  payable  under  supplementary  agreement  between 
ship  and  sub-charterers)  Hoyland  &  Co.,  1  Com.  Ca.  274 ;  (carrying  capacity 
of  ship)  Carnegie,!..  R.  24'Q.  V>.  1).  45;  J\facJdll,L.  E.  14  App.  Ca.  lOG ; 
(carrying  capacity,  full  and  complete  cargo)  S.S.  Heathjield  Co.  Ltd.,  2  Com. 
Ca.  55. 

In  such  cases  the  real  question  is  what  is  the  true  meaning  of  the 
contract  made  by  the  parties,  and  it  is  not  necessary  to  set  forth  the 
}»articular  facts  of  each.  The  principle  deducible  from  them  all  is,  that  the 
Court  will  construe  the  charters,  so  far  as  consistent  with  the  plain 
meaning  of  the  words,  to  give  effect  to  what,  having  reganl  to  the  whole 
circumstances,  they  hold  the  reasunaltle  intention  of  ])arties. 

Through  freight  is  payable  under  a  contract  for  the  carriage  of  goods  by 
more  than  one  conveyance, — generally  a  land  and  se<i  transit, — and  is  one 
payment  for  the  whole  carriage.  Sometimes  one  person  makes  himself 
liable  for  performance  of  the  whole  contract.  In  other  cases  each  carrier 
is  liable  ft)r  his  own  portion  of  the  transit  nnlv  (see,  e.g.  of  a  through 
contract.  The  Ocean  S.S.  Co.,  7  T.  L.  E.  417). 

Freight  may  be  due  to  the  shipowner  or  his  assignee ;  to  a  mortgagee, 
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if  be  enters  into  possession  before  the  contract  of  affreigbtmeiit  bas  been 
fullilleil  by  the  sbip's  completion  of  her  voyage;  to  a  cbarterer;  in 
short,  to  whomsoever  the  cargo-owner  has  agreed  to  pay  the  freight,  or  to 
anyone  in  liis  right.  In  the  case  of  a  mortgagee,  where  the  shipowner 
had  carried  l|is  own  goods  and  entered  in  the  bill  of  lading  a  nominal 
freight,  and  endorsed  it,  the  mortgagee  was  not  held  entitled  to  claim  a 
reasonable  freight,  as  the  shipowner,  until  the  mortgagee  takes  possession, 
can  use  the  ship  reasonably  as  he  sees  fit  (Merchant  and  Exchange  Banh, 
L.  E.  3  Ex.  233).  This,  however,  is  not  the  appropriate  place  for  treating 
of  the  relative  rights  of  owner  and  mortgagee  in  the  matter  of  the  former 
making  contracts  regarding  the  use  of  the  ship. 

Freight  is  payable  by :  {a)  the  shipper  or  person  who  makes  the  original 
contract  under  which  the  goods  are  carried,  wdio  remains  liable  throughout, 
unless  he  bargains  to  the  contrary ;  nor,  unless  he  has  so  bargained,  can  he 
complain  if  the  shipowner,  neglecting  to  take  advantage  of  his  lien, 
enforces  payment  from  him,  and  him  only  {Shcpard,  13  East,  565)  ;  (6)  at 
common  law,  by  the  person  who  receives  the  goods,  where  the  ship  waives 
the  lien  which  she  has  to  secure  freight,  on  a  condition  which  the  law  then 
implies  that  the  freight  will  be  paid  by  the  receiver.  Where,  however,  the 
goods  have  been  warehoused  ii  preserve  the  lien  for  freight,  and  under  the 
pro\dsions  of  the  JMerchant  Shipping  Act  the  consignee  has  obtained 
delivery  by  paying  to  the  warehouseman  the  sum  for  which  the  goods  are 
held,  there  is  no  implied  obligation  on  his  part  to  pay  freight  further 
{Furncss  Withy  Co.  Limited  (1895),  A.  C.  40) ;  (c)  by  the  consignee  named  in 
the  bill  of  lading,  and  by  the  endorsee  or  holder  of  the  bill  of  lading  if 
the  property  has  passed  to  him  under  the  Bills  of  Lading  Act,  1855.  If 
the  endorsee  parts  with  the  bill  of  lading  prior  to  delivery  of  the  goods,  he 
ceases  to  be  liable.  The  question  which  frequently  arises  in  this  last  case 
is  whether  or  not  the  property  has  passed  by  the  endoisement  of  the  bill 
of  lading,  the  endorsee  maintaining  he  is  only  an  agent  (see,  e.g.,  Bordcs,  16  S. 
L.  Pt.  539).     See  also  Bill  of  Lading  {Liahility  of  Endorsee  for  Freight). 

Insurance. — Freight  is  insured  eo  nomine.  The  mode  of  adjustment  in 
case  of  loss  has  been  already  treated  of  (see  Adjustment). 

What  constitutes  a  loss  by  the  perils  insured  against  will  be  stated  later 
(see  Marine  Insurance). 

Axerage. — How  far  freight  contributes  to  general  average  has  also  been 
considered  (see  Average). 

See  Adjustment  ;  Average  ;  Bill  of  Lading  ;  Charter  Party  ;  Marine 
Insurance  ;  Carver  on  Carriage  of  Goods  hy  Sea ;  Scrutton  on  Charter 
Parties  and  Bills  of  Lading]  Abbott  on  tShi2J2^ing  (13th  ed.). 


Friendly  Societies.  —  History  of  Legislation.  —  Altliough 
voluntary  associations  for  the  purposes  of  mutual  relief  and  benefit  have 
existed  in  various  forms  in  this  country  for  many  centuries,  it  is  only 
within  the  last  hundred  years  that  they  have  been  regulated  by  Statute. 
In  dealing  with  the  law  relating  to  friendly  societies,  it  is  necessary  to 
trace  brieily  the  course  of  legislation  affecting  them.  The  first  Act,  33  Geo. 
in.  c.  54,  was  passed  in  1793,  its  purpose  being  for  the  "Encouragement 
and  Piclief  of  Friendly  Societies."  By  this  Act  certain  privileges  and 
benefits  were  conferred  on  societies  which  brought  themselves  within  the 
Act,  the  main  requisite  being  that  they  should  have  their  rules  confirmed 
by  justices;  and  though  these  privileges  have  been  changed  and  modified 
by  subsequent  Statutes,  the  principle  which  underlies  tlieni  has  been  con- 
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tiiiued  to  the  present  time.  Tliis  Act  was  amended  and  extended  on 
various  occasions,  until  liy  10  («co.  iv.  c.  50  it  was  repealed,  the  law 
reconstructed,  and  the  nietiiud  was  introduced  of  re([uiriiig  the  rules  to  be 
certified  by  a  duly  appointed  liarrister,  afterwards  by  an  amendin*;  Act, 
styled  the  ll,e«fistrar  of  Friendly  .Societies.  In  1850  the  la\v  relating  to 
friendly  societies  was  again  consolidated  and  amended  by  l.j  &  14  Vict, 
c.  115.  Ill  IS55,  by  hS  i^  19  \'ict.  c.  G.">,  all  jirevious  Statutes  wi-re 
repealed,  and  the  law  was  once  wuno  consolidated  and  changed.  Some  of 
the  benetits  were  extern  led  to  certain  other  cla.sses  of  societies,  and  the  di.s- 
tinction  between  "certified"  and  "registered"  societies  created  in  1850  was 
abolished.  Though  afterwards  amended  in  several  particulars,  this  continued 
to  be  the  principal  Act  till  1875,  when,  as  the  outcome  of  a  lioyal  Com- 
mission on  Friendly  Societies,  which  sat  from  1S70  to  1874,  the  Act  o8  «fe 
80  Vict.  c.  GO  was  passed.  l\y  it  all  the  fornjer  Statutes  were  repealed,  the 
law  consolidated,  and  further  provisions  introduced.  Various  amendments 
were  made  in  subsequent  years,  the  last  ])eing  in  1895,  and  these  were 
authorised  to  be  iuserled  and  printed  with  the  principal  Act  of  1875. 

Finally,  in  1890,  the  law  was  once  more  consolidated  by  59  &  GO  Vict, 
c.  25,  which  repealed  the  previous  Acts.  At  the  same  time  the  societies 
known  as  Collecting  Societies  and  Industrial  Assuiauce  Companies,  which 
had  come  under  special  })rovisions  in  the  previous  Act,  were  treated  under 
a  special  Statute,  the  Act  being  59  &  GO  Vict.  c.  20. 

I.    PiEGISTERED   FhIKNDLY    SOCIKTIES. 

Nature  and  Descrijjtioii  of  Societies  under  the  Act  1896. 
The  societies  that  may  be  registered  under  the  1890  Act  (59  &  60  Vict, 
c.  25)  are  divided  into  five  classes,  distinct  from  each  other.     Tiiese  are — 

1.  Friendly  Societies. 

2.  Cattle  Insurance  Societies. 

3.  Benevolent  Societies. 

4.  Working  Men's  Clubs. 

5.  Specially  Authorised  Societies. 

A  society  coming  under  one  of  these  classes  is,  on  registration,  entitled 
to  the  privileges  and  subject  to  the  provisions  of  the  Act.  In  some  matters 
special  provisions  are  made  to  apply  to  one  or  other  of  these  classes,  but 
with  these  exceptions  the  provisions  apply  generally  to  all. 

1.  Friendly  Societies. — The  societies  embraced  under  the  first  class, 
"  Friendly  Societies,"  are  societies  for  the  purpose  of  providing  by  voluntary 
subscriptions  of  the  members,  with  or  without  the  aid  of  donations,  for — 
{a)  iielief  of  members  and    their   relatives    during   sickness   or   other 
infirmity,  bodily  or  mental,  in  old  age  or  widowhood,  or  of  orphans 
of    members    during    minority.      i'ormerly    it   was   a   question 
whether  insanity  was  included,  but  the  addition  of  the  words  "  or 
mental,"  removes  any  doubt. 
{h)  Certain  payments  on  birth  or  death, 
(c)  Kelief  of  members  when  in  search  of  cmi)loyment,  or  in  distress,  or 

in  cases  of  shipwreck,  or  loss  or  damage  at  sea. 
{d)  F]ndowment  of  members  or  their  nominees. 
{c)  Insurance    of    implements    of    trade    against    fire    to    a    sum     not 

exceeding  £15. 
But  no  society  insuring  for  an  annuity  over  £50,  or  a  greater  gross  sum 
than  £200,  can  be  registered  under  the  Act  (s.  8). 

Societies  formed  for  such  })uri)oses  may  be  constituted  as — 
(1)  Societies  having  branches  (s.  17). 


74  FRIENDLY  SOCIETIES 

(2)  Dividing  Societies,  i.e.  having  a  periodical  division  of  funds  (s.  15). 

(•"!)  Dej)osit  Friendly  Societies,  which  piovidc  for  accmiiulating  surplus 
of  members'  contributions  for  his  own  use  (s.  42). 

(4)  Collecting  Societies,  wliich  now  come  under  the  provisions  of  a  special 
Statute. 

In  order  to  bring  a  society  within  the  Act,  it  is  not  necessary  that  it 
should  include  all  the  objects  stated,  provided  th(se  are  substantially  the 
same  (Knoivles,  1884,  32  W.  R.  432). 

But  Trade  Unions  cannot  get  the  benefit  of  the  Eiiendly  Societies  Acts 
(34  &  35  ^'ict.  c.  31,  s.  5),  even  though  some  of  its  purposes  are  akin  (Old, 
1890,  38  W.  R.  415;  Farrer,  18G0,  L  R.  4  Q.  B.  602). 

Married  women  may  be  members  (s.  8  (1)),  as  well  as  minors  over  one 
year  of  age  (s.  3G).  The  Act  contemplates  the  existence  of  societies  con- 
sisting whully  of  minors,  and  provides  for  the  amalgamation  of  such 
juvenile  societies  with  adult  societies  (.s.  70  (5)). 

2.  Cattle  Insurance  Societies. — Under  previous  Acts  only  certain 
named  animals  could  be  insured  against.  This  restriction  is  now  removed. 
Insurance  is  only  competent  in  case  of  loss  by  death,  but  the  amount  is 
unlimited  (s.  8  (2)). 

This  class  of  societies,  as  w  ell  as  Benevolent  Societies,  Working  Men's 
Clubs,  and  Specially  Authorised  Societies,  unless  directed  to  the  contrary, 
are  exempted  from  making  the  quinquennial  return  (s.  28  (4)).  Unlike 
other  societies,  money  payable  by  members  of  Cattle  Insurance  Societies  is 
recoverable  by  law  (s.  31). 

3.  Benevolent  Societies,  being  societies  for  any  benevolent  or 
charitable  purpose. — This  means  a  society  established  for  the  purpose  of 
providing  benefits  for  persons  other  than  the  members,  their  wives,  or 
relatives.  It  must  be  for  a  particular,  and  not  for  general  purposes  of 
benevolence.  Such  societies  cannot  liold  land  exceeding  one  acre  (s.  47  (3)). 
Along  with  Working  Men's  Clubs,  they  have  not  the  power  of  nomination 
by  which  a  member  may  nominate  a  person  to  receive  a  sum  of  money  not 
exceetling  £100  payable  on  such  member's  death  (s.  56  (1)). 

4.  Working  Men's  Clubs,  being  societies  for  purposes  of  social 
intercourse,  mutual  helpfulness,  mental  and  moral  improvement,  and 
rational  recreation  (s.  8  (4)). — A  society  for  any  one  of  these  purposes  may 
be  registered.  Such  societies  have,  as  stated  above,  no  power  of  nomination, 
but  are  exempt  from  valuation. 

5.  Specially  Authorised  Societies,  hamg  societies  whose  purpose 
is  authorised  by  the  Treasury  to  come  under  the  Act. — In  their  case  the 
Treasury  may  limit  the  ajjplication  of  the  Act  to  them,  but  such  limitations 
must  be  stated  in  the  rules  of  the  society.  Societies  so  authorised  do  not 
require  to  be  registered  under  the  Companies  Act,  1862  {Peat,  1886,  34  W. 
R.  360).  A  list  of  the  special  authorities  already  granted  by  the  Treasury 
will  be  found  in  Brabrook's  Law  of  Friendly  Societies,  13th  ed. 

Ajyplication  of  Act  to  Subsisting  Societies. — Besides  these  societies  which 
have  by  registration  come  under  this  Act,  there  are  a  great  many  un- 
registered societies,  the  exact  status  of  which  it  is  not  easy  to  define.  It 
will  be  noted  that  several  provisit)ns  of  the  Friendly  Societies  Act,  and  the 
whole  of  the  Collecting  Societies  and  Industrial  Assurance  Companies  Act 
apply  to  um-egistered  as  w^ell  as  registered  societies. 

Unregistered  societies  may  be — 

(1)  Societies  not  established  under  any  previous  Acts. 

(2)  Societies  so  established. 

The  effect  of  sec.  101  (corresponding  to  sec.  6  of  the  1875  Act),  and  of 
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the  definition  of  "  IJegistered  Society"  in  sec.  lOG,  is  that  every  society  that 
has  obtained  a  legal  constitiilion  under  any  of  the  Acts  beginning  with  33 
Geo.  III.  c.  54,  is  still  in  possession  of  that  legal  constitnti"n.  The  Act 
n|)iili(  s  tosuch  as  if  tlicy  wi^re  registered  societies.  All  soeiities,  therefore, 
legally  established  under  j)revious  Acts,  are  entitled  to  tlie  jirivileges  and 
obligations  imposed  by  tliis  Act,  though  their  purposes  may  not  come 
within  those  above  mentioned ;  l)ut  their  rules  are  valid  and  binding  only 
so  far  as  not  conti'ary  to  any  express  provisions  of  tliis  Act. 

Is  a  Friendly  Socicti/  a  Char  it  ij? — This  question  is  of  imiKjrtance  in 
deciding  wliether  a  society  is  entitled  to  a  charitable  becpiest,  or  whether  its 
funds  are  applicable  cy-frh.  It  is  in  some  respects  an  open  question,  and 
concerns  societies  whether  registered  or  imregistered.  Institutions  purely 
for  the  relief  of  poverty  or  distress  are  clearly  charitable  institutions,  and 
in  douljtfid  cases  it  is  important  to  asctrtain  whether  poverty  is  the 
essential  ([ualilieation  ior  ]iarticipation  in  the  benefits  of  the  association. 
A  society  or  association  that  raises  funds  by  subscriptions  and  fines  for  the 
mutual  benefit  of  themselves  and  their  relatives  is  not  a  charity  {Mitchell, 
1878,  5  K.  954;  Bakers  of  Paisley,  I80G,  15  S.  200),  even  though  some 
of  the  mendjers  had  agreed  that  their  widows  should  not  take  anv  benefit 
(Cumiack,  1895,  1  Cli.  489,  and  1896,  2  Ch.  679). 

A  society  whose  members  were  to  provide  by  subscriptions  and  fines  a 
fund  for  their  mutual  benefit  in  sickness,  lameness,  or  old  age,  poverty  not 
being  a  necessity,  is  not  a  charitable  institution  {Claries  Trs.,  1875, 1  Ch.  D. 
497).  But  a  friendly  society  was  held  to  be  a  charity  which  was  established 
to  provide  by  subscriptions,  contributions,  and  fines  an  "invested  fund" 
for  the  relief,  by  means  of  annuities,  of  members,  their  widows,  and  children, 
if  in  didressed  cireumstances,  and  a  legacy  to  the  society,  not  being  recpiired 
for  the  remaining  annuity,  was  applicable  cy-pr^s  {in  re  Bud:,  1896,  2  Ch. 
727;  see  also  Pease,  1886,  32  Cli.  D.  154). 

The  Registry  Oeeice  (ss.  1-7). — The  registry  office  of  societies 
throughout  the  United  Kingdom  is  under  the  direction  of  one  chief  registrar 
and  a-sistant  registrars  for  England,  Scotland,  and  Ireland  respectively. 
These  offices  are  held  during  the  pleasure  of  the  Treasury.  The  qualification 
for  Scotland  is  an  advocate,  wiiter  to  the  signet,  or  solicitor  of  not  less 
than  seven  years'  standing.  The  functions,  duties,  ami  powers  of  the  central 
office  and  the  dilferent  registrars  are  described  sees.  2-4.  A  yearly  report  is 
made  to  Tarliament  by  the  chief  registrar,  and  these  may  be  consulted  for 
much  useful  information.  The  salaries  and  expenses  of  the  registry  office 
are  paid  by  the  Treasury  out  of  money  provided  by  Tarliament  (s.  5).  The 
Treasury  has  power  to  fix  a  scale  of  fees  (s.  96),  to  appoint  public  auditors 
(s.  30),  and  to  nuike  regulations  for  carrying  the  Act  into  etf'i  ct  (s.  99). 

CoxDiTiONS  OF  Registration. — In  order  to  entitle  a  friendly  society 
to  legister,  it  must  have  seven  members  at  least.  The  apfdication  must  be 
signed  by  seven  members  and  the  secretary,  and  be  accompanied  by  a  co]>y 
of  the  rules  ami  a  list  of  the  trustees  or  otlicers  authorised  to  sue  or  be  sued. 

No  society  can  be  registered  under  a  name  identieal  with,  or  bearing  a 
deceptive  sinnlarity  to,  an  already  existing  society,  or  likely,  in  the  opinion 
of  tlie  registrar,  to  misleail  the  jiublic.  A  similar  provision  is  in  fniee  with 
regard  to  Trade  Unions,  IJuilding  Societies,  and  Imlustrial  autl  Provident 
Societies.  Should  tlie  registrar  refuse  on  this  account  to  register,  there  is 
an  appeal  under  sec.  12.  A  society  may  change  its  name  with  the  approval 
of  the  registrar  (s.  69). 

Societies  that  assure  annuities  must  send,  with  their  ajtplication  for 
registry,  their  tables  for  such  assurance,  duly  eertitied  (s.  16). 
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A  society  doing  business  in  more  than  one  country  shall  l)e  registered 
in  the  country  in  which  its  registered  otfice  is  situate,  but  the  registrars 
of  the  other  countries  must  be  furnished  with  copies  of  its  rules  and 
amendments  (s.  14). 

A  society,  on  being  registered,  receives  an  acknowledgment  of  registry, 
which  corresponds  to  the  certificate  of  incorporation  of  a  joint -stock 
company,  and  is  conclu-ive  evidence  of  its  being  registered,  unless  such 
registry  be  proved  to  have  been  suspended  or  cancelled  (Oalxs,  1867,  L.  II. 
2  H.  L.  at  354).  By  sec.  100  the  ])roduction  of  a  document  bearing  tin! 
seal  or  stamp  of  the  central  otiice  requires  no  farther  proof  as  evidence ; 
and,  unless  there  be  evidence  to  the  contrary,  no  further  proof  is  required 
of  the  signature  on  a  document  of  the  registrar,  inspector,  or  public  auditor. 
If  the  assistant  registrar  refuse  to  register,  the  society  has  a  right  of  appeal, 
in  the  first  instance,  to  the  chief  registrar,  and  if  he  refuses,  in  Scotland,  to 
the  Court  of  Session  (s.  12). 

Societies  with  Branches.— \^\\'\Qr  the  Act  provisions  are  made 
for  the  registry  of  societies  with  branches,  the  establishment  of  new 
branches,  and  the  registry  of  branches  as  societies  (ss.  17-20).  A  "  branch  " 
is  detinecl  as  any  number  of  the  members  of  a  society,  under  the  control  of 
a  central  body,  having  a  separate  fund  administered  by  themselves,  or  by 
a  committee  or  officers  appointed  by  themselves,  and  bound  to  contribute  to 
a  fund  under  the  control  of  a  central  body  (s.  106).  A  registered  society  or 
brancii  may  contribute  to  the  funds  of,  and  take  a  part  in  the  government 
of,  another  registered  society  without  beconung  a  branch  of  it.  Where  tlie 
contributions  are  made  to  a  medical  society,  this  benefit  extends  to  trade 
unions  (s.  22).  A  body  which  has  ceased,  by  secession  or  expulsion,  to  be  a 
branch  of  a  society  is  prohibited  from  using  the  name  of  that  society  in 
any  way  (s.  21).  Any  mendjer  so  using  the  name  is  guilty  of  an  offence, 
and  liable  to  a  fine  not  exceeding  £5  (s.  84). 

Cancelling  and  Suspension  of  Registry  (s.  77.)— Eegistiy  may 
be  cancelled  by  the  chief  registrar  or  the  assistant  registrars — 

{a)  At  the  request  of  the  society,  if  the  registrar  thinks  fit. 

{h)  With  the  approval  of  the  Treasury  upon  proof  that  the  acknowledg- 
ment of  registry  has  been  obtained  by  fraud  or  mistake,  or  that  the  society 
exists  for  an  illegal  purpose,  or  has  wilfully,  and  after  notice  from  the 
registrar,  violated  any  of  the  provisions  of  the  Act,  or  has  ceased  to  exist. 

°  Where  cancelling  is  competent,  the  registrar  may  in  lieu  thereof  sui=pend 
the  registry  for  any  term  not  exceeding  three  months,  and  may,  with  the 
approval  of  the  Treasury,  renew  such  suspension.  Not  less  than  two 
months'  notice  of  proposed  cancelling  or  suspension  must  be  given  to  the 
society,  and  every  suspension  or  cancellation  must  be  duly  advertised.  An 
appeal  from  such  may  be  made,  as  in  the  case  of  refusal  to  register,  from 
the  assistant  to  the  chief  registrar,  and  from  him  to  tiie  Court  of  Session. 

Where  a  society  has  amalgamated  or  been  converted  into  a  company,  the 
registry  becomes  void,  and  must  be  cancelled  by  the  registrar. 

Rules  and  Amendments. — An  arn(!ndment  of  a  rule  includes  a  new 
rule  and  a  resolution  rescinding  a  rule  (s.  100),  and  when  made  by  a 
registered  society,  is  not  valid  until  registered  ;  and  for  this  purpose  copies 
of  the  amendment,  signed  by  three  members  aiul  the  secretary,  are  to  be 
sent  to  the  registrar.  The  registrar,  if  satisfied,  issues  an  acknowhidgment 
of  registry  of  such  amendment.  If  he  refuse,  the  same  mode  of  appeal  is 
competent  as  in  the  case  of  refusal  to  register  a  society  (s.  13). 

The  rules  of  societies  established  under  earlier  Acts  are  valid  in  so  far 
as  they  are  not  contrary  to  any  express  provision  of  this  Act. 
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Tlie  registrar's  certificate,  thou-li  essential  to  the  validity  of  the  society's 
rules,  is  no  har  to  ihcni  Iieiiig  challenged  on  a  i'undaniental  objection  in  a 
Court  having  jurisdiction  (J)an'c,  187U,  9  M.  9G).  Jlut  the  registialion  of 
an  anicn(hucnt  |)recludc.s  challenge  on  the  ground  of  mere  irregularity  in 
the  ])rocedure  (Jioscnhuy,  LS89,  L.  R  22  Q.  ]].  D.  ::57:3). 

Under  the  earlier  Acts,  rules  and  amendments,  in  order  to  he  valid,  had 
to  be  confiinu'd  hy  justices  of  tht;  i)eace,  and  under  later  Acts  to  be  certified 
by  the  re;4istrar.  New  rules  not  confirnu'd,  thoutih  acted  on  for  over  thirty 
years,  were  held  not  to  be  valid  (IL  v.  C'oiIuIjJn'/i,  IHoS,  8  A.  Sc  E.  .j.'!8),  and  in 
such  a  case  tlw.  old  lules  would  still  remain  in  force  (Meredith,  1850,  1  C. 
B.  (N.  a.)  216).  Alteraiions  on  the  rules  of  any  society,  registered  or  un- 
registered, properly  made,  will  be  binding  on  all  mendjcrs,  whether  assenting 
or  not,  excei)t  that  a  society  cannot  by  such  alterations  deprive  a  mendjer 
of  any  relief,  annuity,  or  other  benefit  to  which  he  was  formerly  entitled, 
unless  he  has  agreed  to  tlie  alteration.  So  it  was  held  incompetent  for  the 
managers  of  a  friendly  society  to  alter  the  constitution  so  as  to  deprive 
l)crsons  interested  of  certain  henei'its  (Stccdmdu,  1842,4  1).  1441).  IJut  it 
would  be  tlillerent  if  a  member  had  ex})ressly  contracted  to  be  bound  by 
future  alterations  on  the  rules  (Wilson,  1887,  22  Q.  B.  D.  381). 

Where  an  unregistered  society,  on  the  death  of  a  member,  paid  the 
death  allowance  to  a  relative,  such  mode  of  payment  being  in  accordance 
with  the  rules  of  the  society,  it  was  held  that  the  deceased  member's 
administrator  could  not  recover  the  money,  the  rules  forming  the  contract 
between  the  member  and  the  society  (Ashhy,  1888,  21  Q.  B"  D.  401).  A 
list  of  the  matters  to  be  provided  for  by  the  rules  will  be  found  in  the  1st 
Schetl.  of  the  Act. 

Duties  axd  Obligations  (ss.  24-29). — A  registered  society 

(1)  Must  have  a  registered  office. 

(2)  Must  appoint  trustees  in  the  manner  prescribed. 
(;))  Must  sul)mit  its  accounts  annually  for  audit. 

(4)  j\Iust  send  to  the  registrar  an  annual  return  of  its  funds. 

(5)  Must,  with  certain  exceptions,  make  a  (iuincpiennial  valuation  of 
its  assets  and  liabilities. 

(0)  Must  keep  in  an  expose  1  place  in  its  office  a  copy  of  its  last  balance- 
sheet  and  valuation. 

Failure  to  do  what  is  thus  required  will  constitute  an  offence. 

Obligations  of  Offichns. — An  "ofhcer"  is  defined  as  any  trustee, 
treasurer,  secretary,  or  member  of  the  committee  of  management  of  a  society 
or  branch,  or  person  a]-)))ointed  by  the  society  or  branch  to  sue  or  be  sued 
on  its  behalf  (s.  lOG).  Every  olHcer  of  a  registered  society  having  receipt  or 
charge  of  its  money  must,  if  required  by  the  rules,  give  security,  autl  must 
render  accounts  when  called  on  (ss.  54  and  55). 

If  an  ollicer  neglects  or  refuses,  on  demand,  to  pay  over  funds  belonging 
to  the  society,  or  to  give  an  account,  the  trustees  may  sue  upon  the  bond 
of  caution,  or  apply  to  the  Sherill"  Court  for  an  order  against  the  ollicer 
(s.  55). 

Where  the  treasurer  of  a  friendly  society  had,  by  the  rules,  to  find 
security  for  his  intromissions,  and  the  society  was  guilty  of  gross  neglect 
in  regard  to  tlie  control  exercised  by  them  over  the  trea>urer,  such  neglect 
was  helil  sullicient  to  free  his  cautioners  from  lial>ility  (Thiatlc  Friendly 
Societi/  of  Aberdeen,  1834,  12  S.  745). 

Privileges  of  Registered  Societies. — These  inehule  (ss.  :53-;;7) — 

(1)  Exemption  from  the  penalties  under  the  Unlawful  ^Societies  Act 
1799,  and  the  Sediiiuus  Meetings  Act,  1817. 
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(2)  ExeinpLiini  I'roni  stamp  duty. 

(o)  Power  to  transfer  stock  by  order  of  the  chief  registrar. 

(4)  Priority  of  chiim  over  other  creditors  in  tlie  case  of  the  death  oi 
hankruptcy  of  an  otheer,  or  the  use  of  any  diligence  against  him. 

(5)  Power  to  achnit  minors  above  one  year  of  age  as  memljers. 
(G)  Power  to  subscribe  to  hospitals  or  cluiritable  institutions  forsecnrii 

benefit  to  nu'inbers. 

(0)  Kature  of  Preferential  Claim. — With  regard  to  the  fourth  jirivilege 
stated,  this  preferential  claim  lias  been  given  to  friendly  societies  since 
the  earliest  Statutes,  and  has  been  described  as  "  very  liberal,  and  peilia])S 
more  liberal  than  just,  that  all  creditors,  huvvever  meritorious,  shall  be 
sacrificed  to  the  demand  of  a  friendly  society  "  (per  Ld.  Eldon  in  Ilo^s,  1802, 
G  Ves.  802).  Such  right  is  not  lost  by  an  omission  on  the  part  of  the 
society,  as  failure  to  examine  the  treasurer's  books  {Absolum,  18G2,  32 
L.  J.  Ch.  786). 

(b)  Extent  of  Preferential  Claim. — Such  prior  right  extends  over  stoek- 
in-tratle,  furniture,  etc.,  not  specifically  belonging  to  the  society  {Atkins, 
1882,  51  L.  J.  Ch.  406);  and  ln}lds  good  even  though  moneys  received  by 
such  otficer  for  the  society  are  not  in  his  possession  in  specie,  and  cannot 
be  traced  {Miller,  1893,  1  Q.  B.  327). 

It  is  a  question  whether  such  claim  would  prevail  against  the  Crown. 

Such  priority  applies  only  to  formally  appointed  oliicers  {Ashlci/,  1801, 
6  Ves.  440 ;  Ross,  supra).  It  does  not  apjdy  in  the  case  of  bankers 
appointed  by  the  society  to  receive  moneys  {Orfonl,  1  De  G.  M.  &  G.  483  ; 
IVhij^ham,  1844,  3  M.  I).  &  G.  564);  nor  to  an  incorporated  banking  com- 
pany (Swansea  Friendly  Society,  1879,  L.  E.  11  Ch.  1).  7G8). 

Such  prior  right  only  a|)plies  to  moneys  held  by  ofiicers  in  virtue  of 
their  office,  independent  of  contract,  and  not  to  debts  due  by  them  as 
individuals  (AviieaUe  Society  of  Lancaster,  1801,  G  Ves.  99 ;  Stamford 
Friendly  Society,  1808,  15  Ves.  280;  Welch,  1894,  42  W.  E.  320;  and  see 
Piddcll,  1842,  3  M.  I).  &  G.  80  (a  case  of  the  treasurer  of  a  savings 
bank)). 

Rights  of  Members  (ss.  38-43). — These  include — 

(1)  Eight  to  a  copy  of  the  rules,  ibr  which  society  may  clia'ge  any 
sum  not  exceeding  one  shilling. 

(2)  Eight  gratis  to  copies  of  last  annual  return  and  balance-sheet. 

(3)  Eight  to  inspect  the  books. 

(4)  Eight  to  insure  for  benefits. 

The  amount  of  such  benefits  is  restricted,  it  being  provided  that  no 
member,  or  person  claiming  through  a  mend)er,  is  entitled  to  receive  from 
one  or  more  societies  or  branches  a  gross  sum  exceeding  £200,  including 
bonuses,  or  an  annuity  over  £50  (s.  41).  It  has  to  be  noted  also  that 
where  a  society  assures  an  annuity  over  £30,  it  loses  the  privilege  of 
exemption  from  income  tax. 

(5)  Power  to  accumulate  surplus  contributions. 

(G)  Special  exemptions  to  mend)ers  who  are  militiamen  or  volunteers, 
when  in  discharge  of  their  duty  as  certified  by  the  commanding  otticer 
(s.  43). 

Property  AND  Funds. — {a)  Vesting  and  Description. — These  are  vested 
in  the  trustees  for  the  time  being,  who  are  only  liable  to  the  extent  of 
the  sums  received  by  them,  and  not  for  any  deficiency  (s.  49).  On  their 
death,  resignation,  or  removal,  the  property  vests  in  succeeding  trustees 
without  the  necessity  of  any  conveyance  or  assignation,  except  in  the  case 
of  stock  or  securities  in  public  funds  (s.  50). 
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In  all  le^^al  proceedings  such  property  is  sullicieiitly  describcl  as  the 
proixTty  of  the  persons  named  as  trustees  of  tlie  society  (s.  51). 

{b)  Lc(j(d  Incest incnts. — Every  registered  society  may  invest  its  funds 
in  a  Post  OHicc  or  Trustees  Savings  IJank,  or  in  the  pnhHc  funds,  or  with 
the;  National  I)el)t  C jmmissioners,  or  in  the  purchase  of  hiiul,  (jr  in  anv 
othcu-  security  (not  personal)  e.\])ressly  directed  by  its  rules  (s.  44). 

Und(U-  s(;c.  ^^'l  special  provisions  are  made  for  investments  with  tin; 
National  Dcht  Commissioners,  and  a  statutory  rate  of  interest  is  li.xed. 

(6-)  Loans  to  Members. — A  loan  may  be  made  t(j  a  memljer  ])rovide(l  Ik^ 
lias  been  a  mend3er  for  one  year,  and  the  sum  docs  not  exceed  one-half 
(jf  the  amount  of  an  insurance  on  his  life  (s.  45). 

And,  suliject  to  certain  restrictions  and  out  of  a  sjjccial  fund,  a  society 
may  grant  loans  to  members  on  their  personal  security  with  or  without 
sureties  (s.  40). 

Where  the  trustees  of  a  friendly  society  lent  out  of  the  surplus  funds 
of  the  society  a  sum  of  £oOU  to  A.  on  the  security  of  a  joint  and  several 
])romissory  note  made  by  A.,  B.,  and  C,  none  of  the  nudvcis  being  a  member 
of  the  society,  and  C.  having  died,  the  trustees  made  a  claim  on  his  estate, 
it  was  held,  on  appeal,  that  as  it  was  not  alleged  that  the  money  was 
l)orrowed  for  an  illegal  purpose,  the  contract  was  not  illegal,  but  merely 
unauthorised,  and  that  the  trustees  were  not  barred  from  making  good 
their  claim  {Coltman,  1881,  L.  E.  19  Cli.  D.  G4). 

{d)  Holding  of  Land. — E.vcept  in  the  case  of  benevolent  societies,  there 
is  no  limit  to  the  extent  or  value  of  land  (including  heritable  subjects  of 
every  desciii)tion)  which  may  be  held,  purchased,  or  taken  on  lease  by  a 
registered  friendly  society  (s.  47). 

Payments  av  Death  oe  Member. — {a)  Certificate  is  required. — 
Before  any  such  payment  is  made  by  a  registered  society,  a  certificate  of 
death  must  be  produced,  except  in  cases  of  death  at  sea,  death  by  colliery 
explosion  or  other  accident,  w'here  the  body  cannot  be  found,  or  any  death 
certified — in  Scotland  by  the  procurator -fiscal — to  be  the  subject  of 
inquiry  (s.  01). 

{b)  Members  Right  of  Nomination  (ss.  50  and  57). — Every  mendjer  of  a 
registered  society  has  the  right  to  dispose  of  a  sum,  payable  on  his  death,  liy 
nomination. 

This  nomination  being  of  the  nature  of  a  statutory  will,  the  provisions 
of  the  Statute  must  be  strictly  complied  with.     The  requisites  are — 

(1)  The  mend)er  nominating  must  not  be  under  sixteen  years  of  age. 

(2)  The  nomination  must  be  in  writing,  and  delivered  to  the  registered 

office  of  the  society. 

(3)  The  sum  payable  must  not  exceed  £100,  and  includes  contributions 

to,  or  deposits  in,  separate  loan  account,  and  sums  accumulateii,  as 
under  sec.  42,  with  interest. 

(4)  The  person  nominated  must  not   be  an  olHcer  or   servant    of  the 

society,  unless   the  husband,  wife,  father,  mother,  child,  brother, 
sister,  nephew,  or  niece  of  the  nomiiuitor. 

(5)  Any  revocation  or  variation  must,  like  the  nomination  itself,  be  in 

writing  and  delivered. 

(6)  The  member's  marriage  operates  ipso  facto  as  a  revocation. 

(c)  Intestacy  of  Member  (s.  58). — Where  no  nomination  is  made,  and 
member  dies  intestate,  the  society  has  power,  without  letters  of  administra- 
tion, to  distribute  the  sum  among  such  peisons  as  appear  to  a  majority  of 
the  trustees,  upon  such  evidence  as  they  may  deem  satisfactory,  to  be 
entitled  by  law  to  receive  that  sum.     Where  the  member  is  illegitimate, 
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payment  may  be  made  to  those  persons  tlie  trustees  deem  would  have  been 
entitled  to  the  sum  had  he  been  legitmiate,  or,  if  no  such  persons  exist,  the 
society  will  deal  with  the  money  under  the  direction  of  the  Treasury.  The 
trustees  ought  to  make  some  reasonable  inquiry  before  payment;  but 
should  it  afterwards  transpire  there  was  an  error  in  payment, — as,  for 
instance,  if  the  member  left  a  will  of  which  the  society  had  no  notice, — 
the  trustees  are  not  liable,  and  the  claimant's  remedy  is  against  the 
recipient  of  the  money  (see  Cruickshanh,  1875,  Guthrie's  Sh.  Court  Cases, 
2nd  series,  185).  The  same  section  (s.  60)  provides  that  payment  to  a 
nominee  in  ignorance  of  a  subsequent   marriage  is   a   valid   discharge  to 

the  society. 

Tlie  sum  payable  must  not  exceed  £100.  Otherwise  it  can  only  be 
paid  to  the  legal  representatives  of  the  deceased,  and  is  subject  to  estate 

duty  (s.  59). 

Payments  ox  Death  OF  Children  {^'&.  02-67).— (1)  The  provisions 
under  the  Friendly  Societies  Act  dealing  with  such  payments  apply  to  all 
unregistered  as  well  as  to  registered  societies,  including  trade  unions 
(39  &  40  Vict.  c.  22,  s.  2);  and  they  are  also  extended  to  collecting 
societies  and  industrial  assurance  companies  (50  &  60  Vict  c.  26,  s.  13). 
They  also  extend  to  companies  registered  under  the  Companies  Acts  for 
burial  insurance,  which  are  not  subject  to  the  Life  Assurance  Companies 
Acts  {Neidiold  Friendly  Society,  1893,  2  Q.  B.  128). 

(2)  The  sum  to  be  insured  on  the  death  of  a  child,  either  in  one  or 
more  societies,  is  restricted  to  {a)  £6  where  child  under  five  years,  (&)  £10 
where  child  under  ten  years  of  age. 

In  such  cases  no  payment  will  be  made  except  to  the  parent,  or 
personal  representative  of  the  parent,  and  only  on  production  of  a  certificate 
of  death  issued  by  the  registrar  under  certain  conditions,  including  satis- 
factory evidence  by  a  medical  certificate,  or  otherwise,  of  the  cause  of  death. 

(3)  A  society  failing  to  comply  with  the  provisions  of  the  Act  in  regard 
to  such  payments,  where  children  under  ten,  will  be  guilty  of  an  offence,  as 
will  also  be  a  person  attempting  to  evade  the  provisions  of  the  Act,  as  by 
producing  a  false  certificate  (s.  84). 

The  penalty  for  such  offence  may  be  sued  for  by  the  registrar  of  births, 
deaths,  etc.,  without  the  concurrence  of  the  procurator-fiscal,  in  the  case  of 
unre^dstered  as  well  as  registered  societies  {Scott,  1876,  Guthrie's  Sheriff 
Court   Cases,  i.  211 ;  see    Wilson,  1896,  34  S.  L.  E.  208). 

(4)  These  provisions  do  not  apply  where  the  person  insuring  has  an 
interest  in  tlie  life  of  the  person  insured. 

As  to  what  constitutes  an  insurable  interest,  see  Barnes,  1892,  L.  E. 
1  Q.  B.  864  (where  it  was  held  that  a  promise  to  the  mother  of  a  child  to 
take  care  of  the  child,  and  help  to  maintain  it,  constituted  an  insurable 
interest  in  the  child's  life),  and  Halford,  1830,  10  B.  &  C.  726. 

Change  of  Name  of  Society  (s.  69). — A  registered  society  has 
power  to  change  its  name  by  special  resolution,  but 

(1)  The  approval  of  the  chief  registrar  is  necessary  ; 

(2)  The  rights  and  liabilities  of  the  society  or  its  members  are  not 
affected  thereby. 

Aa/algamation. — Two  or  more  registered  societies  may,  by  special 
resolution  (which  is  defined  under  s.  74),  amalgamate  ;  or,  similarly,  one 
registered  society  has  power  to  transfer  its  engagments  to  another  society 
willing  to  undertake  them.  The  statutory  requirements  are  set  forth  in 
sec.  70,  and  are  similar  to  those  provided  for  the  case  of  dissolution. 

Conversion  into   Company.— A  registered    society  has   power,  by 
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special  resolution,  to  convert  itself  iuto  a  company  under  the  C'oni})anies 
Acts,  1862-1890,  or  to  amalgamate  Nvith  or  transfer  its  engagements  to  any 
such  company  (>.  71 ). 

Tiie  rinhls  of  credilois  are  not  to  be  prejudiced  by  any  such  amalgama- 
tion or  transfer  (s.  72). 

Inspect/on  of  Society's  Affairs  (s.  76). — Upon  application  of  one- 
lifth  of  tlie  meml)ers  of  a  registered  society,  or  of  100  members  only  where 
the  society  consists  of  lOUO  and  not  exceeding  10,000,  or  of  500  members 
of  a  society  exceeding  10,000,  the  registrar  may,  with  the  consent  of  tlie 
Treasury,  appoint  inspectors  to  examine  into  the  alfairs  of  the  society,  and 
to  report  thereon,  or  may  call  a  special  meeting  of  the  society.  Evidence 
of  the  good  faith  of  the  application  must  be  furnished,  and  the  registrar 
may,  if  lie  think  fit,  require  tliem  to  give  security  for  costs,  and  shall 
direct  by  whom  the  expenses  of  the  inspection  or  meeting  are  to  be 
defrayed. 

Disputes  (s.  78). — 1.  Classes  of  Disputes  within  the  Aet. — "With  the 
object  of  avoiding  the  expense  of  litigation,  the  Friendly  Societies  Acts 
have  always  made  provisions  for  the  settling  of  disputes.  The  present  Act 
l)rovides  a  mode  for  the  settlement  of  every  dispute  between 

{a)  A  member,  or  person  claiming  through  a  member,  or  under  the  rules 
of  a  registered  society  or  branch,  and  the  society  or  branch,  or  an 
oHicer  thereof;  or 

{b)  Any  person  aggrieved  who  has  not  for  more  than  six  months 
ceased  to  be  a  member  of  a  registered  society  or  branch,  or  any 
person  claiming  llirough  such  person  aggrieved,  and  the  society  or 
branch,  or  an  ollicer  thereof ;  or 

{(')  Any  registered  branch  of  any  society  or  branch,  and  the  society  or 
branch  of  which  it  is  a  brancli  ;  or 

{d)  An  odicer  of  any  such  registered  brancli,  and  the  society  or  branch. 

{e)  Any  two  or  more  registered  branches  of  any  society  or  branch,  or 
any  oliicers  thereof  respectively. 

2.  Mode  of  Settlement. — {a)  Bij  Rules  of  Soeicty. — Where  there  is  a 
direction  in  the  rules  of  the  society  as  to  the  mode  to  be  adopted,  the 
decision  given  in  accordance  therewith  is  final  and  binding  on  all  parties. 
Such  a  rule  generally  refers  the  matter  to  an  arbiter  or  arbiters. 

Under  certain  conditions  the  mode  so  provided  may  be  varied,  for 

(1)  The  parties  may  by  consent  (unless  expressly  forbidden  by  the  rules) 
refer  the  dispute  to  the  registrar,  or 

(2)  Where  the  rules  themselves  prescribe  a  reference  to  the  justices,  the 
dispute  has  now  to  be  determined  by  a  Court  of  summary  jurisdiction,  or  by 
consent  of  parties  in  the  County  Court,  i.e.,  in  Scotland,  the  Sherilf  Court 
of  the  county. 

(J))  Where  no  liules,  or  such  not  complied  with. — Where  tliere  is  no  pro- 
vision in  the  rules,  or  where  no  decision  is  made  witliin  forty  days  after  an 
application  to  the  society  for  a  reference  under  its  rules,  the  parties  may 
apply  to  a  Court  of  summary  jurisdiction,  or  to  the  County  Court,  being  in 
Scotland  the  Sheriff  Court.  Where  the  arbitrators  under  the  rules  trave  a 
decision,  a  Court  of  summary  jurisdiction  has  no  jurisdiction  to  hear  a 
complaint  that  the  decision  by  the  arbitrators  was  improperly  made,  such 
decision  being  valid  until  set  aside,  and  it  may  be  a  question  whether  a 
Court  of  law  can  set  such  a  decision  aside  (Btiche,  1894,  1  Q.  B.  107). 

(c)  l^ourr  to  Stale  a  Case  to  the  Court  of  Session,  and  ireover  Document.'^. — 
Notwithstanding  anything  contained  in  the  Arbitration  Act,  52  &  53  Vict. 
c.  49,  or  in  any  other  Act,  the  Court  or  person  to  whom,  under  the  rules, 
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the  dispute  is  referred  may,  though  not  compelled  to  do  so,  state  a  case  on 
any  question  of  law  for  the  opinion  in  Scotland  of  either  Division  of  the 
Court  of  Session,  and  such  Court  or  person  may  also  grant  warrant  I'ur  the 
recovery  of  documents  and  examination  of  havers  as  might  be  granted  by 
any  Court  of  law. 

In  the  case  of  Linton,  1895,  28  E.  51,  it  was  held  that  an  action  in  the 
Small  Debt  Court,  relating  to  a  dispute  between  a  friendly  society  and  one 
of  its  members,  is  not  prescribed  as  to  its  mode  of  review  by  the  Small  Debt 
Act  of  1837,  s.  31,  but  may  be  competently  appealed  on  a  case  stated  as 
provided  by  the  Friendly  Societies  Act,  and  in  such  a  case  it  is  not  a  fatal 
objection  that  tlie  action  as  originally  laid  did  not  expressly  refer  to 
the  Act. 

3.  Jurisdiction  of  Courts  of  Lav:. — Where  there  are  rules  of  the 
society  directing  the  settlement  of  disputes,  the  words  of  the  Act  "  shall  be 
decided  "  are  imperative,  and  oust  all  other  jurisdiction,  except  (1)  such  as  is 
conferred  by  the  consent  of  parties ;  (2)  as  arises  when  no  decision  is  made 
within  the  prescribed  time ;  and  (3)  when  a  case  is  stated  to  the  Court  of 
Session  {Manson,  1840,  2  D.  1015;  Cooim\  1825,  3  S.  454;  Manners, 
1872,  10  M.  520:  Grisii,  1832,  8  Bing.  394;  Eecms,  1852,  17  Q.  B. 
995 ;  Clarh,  1896,  4  S.  L.  T.  166 ;  Morrison,  1894,  2  S.  L.  :i\  353);  but  the 
onus  of  showing  that  a  complaining  party  has  lost  the  ordinary  right  to 
maintain  an  action  lies  on  him  who  denies  such  right  (per  Ld.  Hagan  in 
Mnlkcrn,  1879,  4  App.  Ca.  182). 

Wliere,  by  the  rules  of  a  friendly  society,  disj)utes  were  referred  to  the 
Sheriff  of  the  county,  it  was  held  that  review  by  the  Court  of  Session  of  a 
judgment  on  the  merits  was  excluded,  but  that  review  by  the  Sheriff- 
rriucipal  of  a  judgment  of  the  Sheriff-Substitute,  dismissing  the  action  as 
incompetent,  was  not  excluded  {Leitch,  1870,  9  M.  40). 

Again,  where  the  rules  of  a  building  society  provided  that  disputes 
should  be  referred  to  arbitration,  but  there  was  no  provision  as  to  the 
manner  in  which  arbitrators  should  be  elected,  it  was  held  that  the  liuilding 
Societies  Act,  1874,  s.  35,  did  not  apply,  and  that  the  Sheriff  had  jurisdic- 
tion at  common  law,  so  that  his  decision  was  subject  to  ai)peal  {Galashiels 
Provident  Building  Society,  1892,  30  S.  L.  R.  730). 

Where  matters  in  dispute  are  determined  by  the  society's  rules,  a  Court 
of  law  may  interfere  where  the  decision  is  not  properly  and  regularly  arrived 
at  (M'Kerman,  1873,  11  M.  550;  li.  v.  Grant,  1849,  14  Q.  B.  43).  But  it 
would  require  very  strong  averments,  amounting  practically  to  an  abuse 
of  their  otlice,  to  enable  a  Court  of  law  to  interfere  with  the  decision  given 
by  the  persons  appointed  under  the  rules  {Eurnladi,  1896,  4  S.  L.  T.  264). 
In  Armitage,  1855,  2  Kay  &  J.  211,  it  was  held  that  tlie  Court  had  no 
jurisdiction  to  interfere  with  the  award  given  by  the  arbitrators  under  the 
rules,  unless  there  was  an  error  upon  tlie  face  of  it,  or  it  was  shown  to  have 
been  corruptly  obtained.  In  this  case.  Wood,  V.-C,  said  :  "  The  Legislature 
intended  carefully  to  provide  that  these  societies  should  not  be  dragged 
before  Courts  of  law  or  equity,  if  it  could  possibly  be  avoided,  and  has  taken 
care  to  enact  that  the  whole  discussion  of  their  affairs  shall  be  disposed  of 
in  a  cheap  and  summary  manner  by  the  decision  of  an  arbitrator  or  justices, 
as  the  parties  shall  choose  ;  and  when  they  have  once  made  their  election, 
the  power  of  the  justice  or  of  the  arbitrator,  acting  always  within  the  rules 
of  the  society,  is  complete,  and  is  not  subject  to  revision  by  any  Court  of 
law  or  equity."     See  also  Evans,  1854,  3  El.  &  BL  363. 

Tile  jiiri^diciion  conferred  on  the  Sheriff  under  the  Friendly  Societies 
Act  of  1855  was  privative  {Davie,  1870,  9  M.  96). 
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Under  the  Act  of  1875  and  subse(iuent  Acts,  the  words  of  the  section 
providing  for  a  disj.ute  being  taken,  in  certain  events,  to  tlie  Sherifl"  Court, 
are  permissive  and  not  peremptory.  While  tlie  section  confers  jurisdiction 
on  tlie  Sheriff  Court,  it  does  not  exclude  the  jurisdiction  of  the  Suj/reme 
Court,  there  being  no  negative  wcjrds  or  no  words  of  exclusion  {Ruyal  Liver 
FriauUn  Hocidu,  1887,  L.  II.  35  Cli.  D.  3:52). 

4.  Disputes  vntkin  the  Aet. — The  disputes  within  the  Act  must  be 
between  the  society  and  a  person  in  his  capacity  as  member.  Where  the 
relationship  between  the  parties  is  ditlerent,  the  ordinary  legal  remedies 
are  ai.plicable  (Mulkerii,  1879,  4  App.  Ca.  182;  Morrison,  1849,  19  L  .1. 
Exch.  2U). 

Disputes  within  the  Act  cover  a  claim  raising  a  question  whethi-r  the 
second  wife  of  an  enrolled  member  was  entitled  to  enrolment  and  to  tlie 
benefits  of  the  society  {Stone,  1894,  63  L.  J.  Q.  13.  471) ;  and  questions  as  to 
the  distribution  of  a  fund  in  the  hands  of  the  trustees  {Grinham,  1852,  7 
Ex.  838). 

So  in  an  action  against  a  savings  bank  arising  out  of  a  dispute  with  a 
depositor,  such  disputes  being  by  26  &  27  Vict.  c.  87,  s.  48,  referred  to  the 
registrar  of  friendly  societies,  the  registrar's  decision  was  held  to  be  final 
even  where  the  question  involved  was  whether  a  savings  bank  or  its 
dej)Ositor  should  suller  from  a  forgeiy  (Melrose,  1896,  4  S.  L.  T.  270 
and  391). 

5.  Disputes  not  within  the  Act. — (a)  Generally. — AVith  regard  to  these, 
the  ordinary  legal  remedies  being  applicable,  the  jurisdiction  of  Courts  of 
law  is  nut  ousted. 

These  include  questions  as  to  whether  a  society,  in  making  an  alteration 
on  its  rules  fundamentally  affecting  its  constitution,  conformed  to  the 
necessary  conditions  {Davie,  1870,  9  M.  96  ;  but  see  Hoer/,  1858,  4  C.  15 
(N.  S.)718). 

So  the  claim  of  a  society  upon  its  treasurer  for  misappropriating,  and 
keeping  in  his  hands  the  moneys  of  the  society,  is  not  a  dispute  within  the 
meaning  of  the  Act  {Sinden,  1861,  3  El.  &  E.  633). 

The  clause  providing  for  settlement  of  disputes  in  the  Act  regulating 
industiial  and  provident  societies  is  similar  to  that  under  Friendly  Societies 
Acts.  So  an  action  by  an  executor  to  recover  a  sum  alleged  to  be  due 
to  deceased  liy  an  industrial  and  provident  society,  in  which  liability  was 
denied  by  reason  of  arrangement  with  deceased,  was  held  not  to  be  a  dispute 
witliin  the  Act  {Symiwjton,  1894,  21  Iv.  371). 

{h)  As  between  Society  and  duelled  Member. — The  jurisdiction  of  the 
Courts  is  not  ousted  where  the  substance  of  the  question  is  whether  the 
litigant  oj^poscd  to  the  society  has  or  has  not  the  rights  of  a  member  (per 
Lord  President  in  Si/miuyton ,  supra ,  at  376,  a])provingof  Pyr»^iVt',  1875,  L.  1.'. 
10  C.  r.  679,  and  I/'/7//.s,'l892,  61  L.  J.  Q.  L.  6U6).  The  latter  case  expressly 
decided  that  disputes  under  the  Act  did  not  include  a  dispute  as  to  whether 
a  person  expelled  was  entitled  to  be  reinstated.  It  was  thought  that  the 
extension  of  the  words  of  the  Act  so  as  to  include  '•  any  aggrieved  person 
who  has  not  for  more  than  six  months  ceased  to  be  a  member,"  would  have 
the  effect  of  bringing  disputes  of  this  class  under  the  Act ;  and  in  the  case 
of  Rombnch,  1896,  4  S.  L.  T.  264,  the  Lord  Ordinary  (Kincairney)  appears 
to  have  adopted  this  view.  It  has,  however,  since  been  decideil,  in  the 
Court  of  Ap[)eal  in  Knglaml,  that  these  words  did  not  extend  the  provisions 
of  the  section  to  a  class  of  disputes  not  ])reviously  within  it,  cy.  di>putes 
as  to  the  title  of  a  person  to  be  a  member  of  the  society,  and  that,  lollowmg 
tlie  cases  of  Prentice  and  Jft/Zi^^  (quoted  supra),i\i  such  disputes  the  juiis- 
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diction    of    a   Court   of    law    is    not   excluded   (Fallise/',   1897,   L.   E.    1 

Q.  B.  257). 

Where  a  member  was  improperly  expelled,  it  was  held  tliat  the  funds  of 
the  society  were  liable  in  damages  to  the  expelled  member  for  the  wrong 
done  to  him  through  violation  of  the  society's  rules  by  the  office-bearers 
(Blue,  1866,  4  M.  1042). 

Termination  of  Societies  (ss.  78-83).— It  has  been  noticed  above 
that  a  society  may  continue  its  existence  by  amalgamation  or,  in  another 
form,  by  conversion  into  a  company,  and  that  in  such  a  case  its  registry  will, 
on  request,  be  cancelled. 

The  existence  of  a  registered  friendly  society  may  also  be  terminated — 

{a)  by  the  occurrence  of  an  event  declared  in  the  rules  to  be  the  ter- 
mination of  the  society ; 

(h)  voluntarily,  by  the  act  of  the  members  ; 

(c)  compulsorily,  by  the  award  of  the  registrar. 

{h)  Voluntary  Dissohdion  requires,  in  the  case  of  friendly  societies  and 
branches,  the  consent  of  five-sixths  in  value  of  the  members,  including 
honorary  members,  and  of  all  those  receiving  any  relief,  annuity,  or  benefit, 
unless  the  claims  of  such  have  been  duly  satisfied,  or  adequate  provision 
made  for  the  purpose.  In  the  case  of  other  classes  of  societies  registered 
under  the  Act,  the  consent  of  three-fourths  of  the  members  is  required. 
Such  consent  mtjst  be  testified  by  their  signatures  to  the  instrument  of  dis- 
solution.    Signatures   given   by   agents   are   not   good   {Aitkcn,   1892,    29 

S.  L.  Pt.  456). 

In  Rudd,  1896,  2  Ch.  554,  65  L.  J.  Ch.  781,  the  question  was  raised, 
but  not  decided,  whether,  in  a  society  composed  of  minors,  an  instrument  of 
dissolution  signed  by  their  fathers,  gmardians,  or  agents  would  suliice. 

Where  a  juvenile  branch  of  a  society  was,  by  the  rules,  to  be  governed  by 
a  committee  of  the  society,  it  was  held,  on  appeal,  that  this  was  a  fundamental 
rule  of  the  society,  and  that  the  juvenile  branch  could  not  be  dissolved 
without  the  consent  of  the  committee  of  the  society  {idem). 

Whether  or  not  proxies  will  be  allowed  in  voting  depends  on  the  rules. 

Though  the  majority  binds  the  minority  to  a  dissolution,  they  cannot 
alter  their  rights  under  the  rules,  so  as  to  bind  them  to  liabilities  they  had 
never  undertaken  {Kemp,  1895,  1  Ch.  121;  Batten,  1895,  2  Ch.  441; 
see  also  Brovmlie,  1883,  10  E.  H.  L.  19). 

The  instrument  of  dissohdion  must  be  made  in  due  form,  and  set  forth 
the  intended  appropriation  or  division  of  the  funds,  or  refer  this  to  the  chief 

registrar  (s.  79). 

(c)  Cow,j)ulsory  Dissohdion.— Vijon  the  application  of  a  fixed  number  of 
niembers,  the  registrar  may  make  an  investigation  into  the  affairs  of  the 
society,  and,  if  satisfied  that  the  funds  are  insufficient  to  meet  the  claims, 
may,  if  he  think  it  expedient,  dissolve  the  society  by  award,  and  make 
directions  for  the  dis])0sal  of  its  assets.  Such  award  may  be  suspended  by 
him  for  a  period.  The  dissolution  of  a  society  must  in  every  case  be 
advertised  by  the  registrar  within  twenty-one  days  in  the  Edinlurgh 
Gazette  and  a  local  newspaper,  and,  failing  proceedings  within  three  months 
thereafter  by  any  member  to  set  it  aside,  such  dissolution  will  be  final. 
Notice  of  seven  days  must  be  given  to  the  central  office  by  anyone  intending 
to  take  proceedings  to  set  aside  the  dissolution.  A  member  having  a  claim 
on  the  funds  of  the  society  is  not  entitled  to  take  proceedings  to  set  aside 
the  registrar's  award  merely  on  the  ground  that  he  is  dissatisfied  with 
the  provision  made  for  satisfying  his  claim  (Wilmot,  1892,  L.  E.  1  Q.  B. 
812). 
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Disposal  of  Unexpended  Funds.  —  (a)  Where  Sucidy  dissolved. — 
As  stated  above,  vvliere  a  re^'istered  society  is  dissolved  under  the  Act, 
the  intended  ai)propriation  or  division  of  its  funds  and  propeity  is  set  forth 
in  tlio  instrnnicnt  of"  dissolution,  or  is  stated  in  said  instrument  to  be  left 
to  the  award  of  the  ehief  re^^i-strar. 

{}))  Where  Society  defunct,  they  are  liona  vacantia. — The  question  arises  as 
to  what  is  to  become  of  the  funds  of  a  society  which,  through  the  death  of  all 
the  members  and  of  all  persons  entitled  to  its  benefits,  and  the  consefjuent 
failure  of  its  objects,  has  become  ilel'unct;  and  in  which  there  is  no  provision 
in  tlie  rules  to  provide  for  such  a  contingency.  Assuming  that  the  society 
is  not  a  charity,  and  that  therefore  the  unexpended  funds  are  not  applic- 
able cy-j)7-ds,  it  is  not  of  importance  in  such  a  case  whether  the  society  is 
under  the  Friendly  Societies  Acts  or  not,  as  the  law  will  l)e  equally  ap])lic- 
able  to  any  associated  body  of  persons  formed  for  mutual  benefit. 

In  Mitchell,  1878,  5  li.  954,  it  was  held  that  where  the  membership  was 
reduced  to  one,  and  no  means  existed  under  the  constitution  for  electing  new 
members,  the  surviving  member  and  annuitants  had  no  right  to  divide  the 
funds  among  themselves.  The  question  was  considered,  but  not  decided  in 
tliis  case,  as  to  how  the  funds  were  eventually  to  be  disposed  of.  Ld.  Deas 
said  :  "  I  do  not  entertain  much  doubt  that  where  money  is  subscribed  for  a 
particular  puri'ose  which  totally  fails,  the  money  belongs  to  the  subscribers 
and  their  representatives,  if  it  can  be  ascertained  who  they  were  and  are." 

The  matter  has  since  been  decided  in  the  Court  of  Appeal  in  England  in 
the  case  of  Cunnach,  1896,  L.  E.  2  Ch.  679,  reversing  1895,  L.  E.  1  Ch.  489. 
The  circumstances  were,  that  all  the  members  of  a  friendly  society  had 
died  by  1879,  that  in  1892  the  last  annuitant  died,  and  that  the  society 
then  had  a  surplus  or  unexpended  fund  of  £1250.  It  was  held  by  Chitty,  J., 
that  there  was  a  resulting  trust  in  favour  of  the  ordinary  members  of  the 
society  from  time  to  time,  or  their  respective  representatives,  in  shares  in 
jjropin-tion  to  the  amount  contrilaited  by  each  such  ordinary  member  to  the 
funds  of  the  society,  and  that  the  amounts  paid  as  fines  or  forfeitures,  and 
annuities  received  by  widows,  were  not  to  be  taken  into  account.  This 
decision  was,  however,  reversed  by  the  Court  of  Appeal,  who  held  that  the 
funds  of  the  society  passed  to  the  Crown  as  hona  vacantia.  "Where,  there- 
fore, a  society  is  in  such  a  position,  the  proper  course  woidd  be  for  the 
trustees,  judicial  factor,  or  persons  having  an  interest  and  title,  to  raise  an 
action  to' have  it  declared  that  the  property  and  funds  of  the  society  belong 
to  the  Crown  as  hona  vacantia. 

Defences  and  Penalties. — A  list  of  statutory  offences  is  given  in 
sec.  84.  Officers  of  the  society  committing  an  offence  are  held  equally  to  be 
ollenders,  unless  they  can  prove  ignorance,  or  an  attempt  to  prevent  the 
offence  being  committed  (s.  85). 

Under  sec.  87  it  is  a  crime 

(a)  To  furnish  rules,  etc.,  to  persons  on  the  pretence  they  are  the  rules 
of  a  registered  society,  and  with  intent  to  mislead  them. 

{h)  To  knowingly  make  a  false  or  fraudulent  statement  in  any  statutory 
declaration  under  the  Act. 

The  same  section  also  enacts 

((■)  That  the  person  guilty  of  obtaining  any  property  of  a  society  by  false 
representations  or  imposition,  or  of  withholding  and  misapplying 
any  such  property,  shall  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  £20  and  costs,  and  be  ordered  to  restore  such 
property,  or  in  default  thereof  to  be  imprisoned  with  or  without 
liard  labour  for  a  term  not  exceeding  three  months. 
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Tliis  section,  dealing  with  MisappIicafio7i  of  Funds,  corresponds  to  sec.  64 
of  the  Indnstrial  and  rrovident  Societies  Act,  1893,  and  is  a  re-enactnieut 
of  sec.  24  of  the  1855  Act,  with  the  foUowing  important  amendments : — 

(1)  The  comphiining    member   need   not   be  authorised   by  a  general 

meeting,  but  may  be  authorised  (a)  by  the  society,  the  trustees, 
or  the  committee  of  management,  or  (h)  by  the  chief  registrar,  or 
any  assistant  registrar  under  his  authority. 

(2)  The  element  of  false  representation  or  imposition  is  expressly  limited 

to  the  offence  of  obtaining  possession,  and  is  not  required  to  be 
proved  where  the  offence  charged  is  withholding  or  misapplica- 
tion. The  decision  of  Barret,  1872,  L.  E.  7  C.  P.  405,  is  therefore 
no  longer  applicable. 

Under  sec.  88,  any  person  wilfully  falsifying  a  balance-sheet,  contribu- 
tion-book, return,  or  other  document,  is  liable  to  a  tine  not  exceeding  £50. 

Any  other  offence  under  the  Act,  for  which  a  penalty  is  not  provided,  is 
liable  to  a  fine  not  exceeding  £5  (s.  89).  Such  fines  are  recoverable  in  a 
Court  of  summary  jurisdiction,  i.e.  in  Scotland  the  Sheriff  Court  of  the 
county  (s.  102),  and  the  persons  entitled  to  sue  are  the  chief  registrar,  any 
assistant  registrar,  or  any  person  aggrieved.  Fines  im[)osed  by  the  rules 
are  recoverable  in  the  same  manner,  but  penalties  imposed  by  the  rules 
must  not  be  contrary  to  the  provisions  of  the  Act.  Where  an  officer  of  a 
friendly  society  was  charged  with  misappropriation  of  money,  and  an  order 
for  iiayuient  was  made,  and  he  failed  to  implement  the  oriler,  he  was  im- 
prisoned for  two  months.  The  trustees  of  the  society  then  sued  to  recover 
the  amount  which  the  defender  ought  to  have  paid.  Held  that  the  con- 
viction and  punishment  was  a  bar  to  the  purstier's  action  for  payment 
{Vernon  and  Others,  1891,  L.  11.  1  Q.  15.  400).  . 

Any  person  may  appeal  from  any  order  or  conviction  under  the  Act  in 
accordance  with  the  provisions  of  the  Summary  Jurisdiction  Scotland  Acts 
(s.  93). 

While  fines  are  recoverable  at  law,  a  member's  contributions  are  not, 
they  being  voluntary  (s,  23) 

Legal  Proceedings  (s.  94). — («)  Title  to  sue. — A  registered  society 
or  branch  (1)  may  sue  or  be  sued  through  the  trustees  of  the  society  or 
branch,  or  any  other  officers  authorised  by  the  rules,  without  other 
description  than  the  title  of  their  office. 

(2)  In  actions  at  the  instance  of  a  member  or  person  claiming  through 
a  member,  it  may  be  sued  in  the  name  of  any  officer  or  person  who  receives 
contril)utions  or  issues  policies  on  l)ehalf  of  the  society  or  branch  within  the 
jurisdiction  of  the  Court  in  which  the  proceedings  are  brought ;  but  the 
words  "  on  behalf  of  the  society  or  branch  "  (naming  the  same)  nmst  be  added. 

Where  an  unregistered  fri(  ndly  society  was  divided  into  lodges,  it  was 
held  that  an  action  must  be  directed  against  the  society,  or  its  central 
committee,  and  not  against  the  particular  lodge  to  which  the  partv  suing 
belonged  (M'Kerman,  1873,  11  M.  548). 

In  the  case  of  Simiison,  1874,  2  E.  129,  a  bi'anch  or  court  of  a  society 
was  suspended  by  the  executive  council  of  the  central  body,  and  the 
minority  of  such  court  was  authorised  by  said  council  to  assume  the 
name  and  number  of  the  suspended  couit.  Tlie  majnrity  continued  to 
meet  as  if  no  suspension  had  taken  place,  and  api)ointc(l  trustees  to  raise 
an  action  as  trustees  of  the  said  court  for  declarator  that  they  were 
entitled  to  the  custody  of  the  moneys,  etc.,  of  the  said  court,  and  for  their 
delivery.     It  was  held  that  they  had  not  instructed  a  title  to  sue. 

(6)  Sendee. — The   summons    or    other   writ    is    sufficiently   served    by 
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personal  service  on  the  officer  or  otlier  person  sued,  or  by  leaving  a  true 
copy  at  the  registered  oflice  of  the  society,  or  at  any  place  of  business  of 
the  society,  within  the  jurisdiction  of  the  Court,  or,  if  sucli  otiice  or  place 
of  business  be  closed,  by  posting  tlie  copy  on  the  outer  door  thereof. 

In  all  cases  where  personal  service  is  not  made,  or  a  true  copy  left  as 
aforesaid,  a  co])y  of  the  summons  or  writ  must  be  sent  in  a  registered  letter 
addressed  to  the  committee  at  the  registered  ofhce  of  the  society,  and 
posted  at  least  six  days  before  any  further  procedure. 

II.  CoLLECTiNC  Societies  and  Industrial  Assurance  Companies. 

1.  Description.  —  These  two  classes  of  societies  are  really  friendly 
societies,  and  were  treated  under  distinct  sections  of  the  1875  Act,  but  the 
enactments  relating  to  them  have  now  been  consolidated  under  a  separate 
Act  of  1896  (59  &  GO  Viet.  c.  2G).  This  Act  adopts  several  of  the 
provisions  of  the  Friendly  Societies  Act,  1896,  viz.  those  sections  relating  to 
the  appointment  of  inspectors,  the  calling  of  meetings,  and  dissolution,  as 
ap[)licable  to  collecting  societies,  and  the  sections  relating  to  payments  on 
the  death  of  children  as  npplicaljle  to  industrial  assurance  companies.  The 
societies  coming  under  the  provisions  of  this  Act  are  :  all  collecting  societies 
and  industrial  assurance  companies  that  receive  contributions  or  premiums 
by  means  of  collectors  at  a  greater  distance  than  ten  miles  from  their 
registered  office  or  place  of  business,  and,  in  tlie  case  of  industrial  assurance 
companies,  at  less  periodical  intervals  than  two  months 

Collecting  societies  include  societies  or  branches  unregistered  as  well  as 
registered. 

An  industrial  assurance  comixmy  is  described  as  "a  person  or  body  of 
persons,  whether  corporate  or  unincorporate,  granting  assurances  on  any 
one  life  for  a  less  sum  than  £20  "  (s.  1). 

Unless  specially  provided,  as,  e.g.,  in  the  case  of  payments  on  the  death 
of  children  (s.  lo),  the  Act  does  not  apply  to  industrial  assurance  com- 
panies the  premiums  of  which  are  receivable  at  greater  periods  than  two 
months. 

Where  a  society  was  registered  as  a  company  under  the  Companies  Act, 
but  was  not  registered  under  the  Friendly  Societies  Act,  and  under  the 
memorandum  and  articles  of  association  members  who  paid  subscriptions 
fortnightly  to  the  collectors  of  the  society  were  entitled  to  receive  certain 
sick  pay,  and  sums  for  I'uiieral  expenses  incurred  on  the  death  of  their 
children,  and  a  subscription  card  was  issued  to  each  member  on  which  the 
collectors  entered  the  contributions  received  from  time  to  time,  it  was 
held  that  the  society  was  not  within  the  definition  of  the  Life  Assurance 
Companies  Act,  1870,  as  being  persons  "who  issue  or  are  liable  under 
policies  of  insurance  upon  human  life,"  but  that  these  words  should  be 
rejected  as  inconsistent  with  the  context,  that  therefore  it  w%as  a  society 
umler  the  Friendly  Societies  Act,  and  was  rightly  convicted  for  a  con- 
travention of  tlie  provisions  of  said  Act  with  regard  to  payments  on  the 
death  of  children  under  ten  {Neicbold  Friendly  Society,  1893,  L.  l\.  2 
Q.  B.  128). 

2.  Duties  and  Ohligations. — Among  those  imposed  by  the  Act  are — 

(1)  A  collecting  society  must  furnish  every  member  or  family 
with  a  copy  of  its  rules  and  duly  signed  printed  policy  at  a  charge  of  one 
penny. 

(2)  A  collecting  society  or  industrial  assurance  company 

(a)  Cannot  enforce  forfeiture  of  a  policv  or  benelit  without  fourteen 
days'  previous  notice  (s.  4)  (see  Taylor,  1882,  46  L.  T.  (N.  S.)  168) ; 
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(b)  Cannot  transfer  a  member  to  another  society  or  company  without 
his  consent.  As  to  circumstances  held  to  be  a  contravention  of 
the  Act  in  this  respect,  see  Befugc  Assurance  Co.,  1S89,  2  White, 

(f)  Cannot  accept  a  transfer  without  notice  to  the  society  from  which 

the  transfer  is  sought  to  be  made  (s.  5). 
Contravention  of  either  of  the  two  last-named  is  a  statutory  offence 

(s.  14). 

As    to    what    is    a    relevant    charge,    see    Mackintosh,    1885,    13    E. 

(J.  C.)  9G.  ^    ^ 

(3)  A  collecting  society  must  have  open  for  inspection,  seven  days  before 
the  annual  meeting,  a  copy  of  its  balance-sheet,  and  send  a  copy  to  any 
member  on  demand. 

(-4)  A  collecting  society  must  liave  annual  returns  certified  by  an 
accountant  (not  an  officer  of  the  society)  (s.  6). 

Societies  subject  to  tliese  special  provisions  must  set  them  forth  in 
their  rules  (s.  10).  A  society  may  obtain  a  certificate  of  exemption  from 
these  provisions  from  the  chief  registrar  should  he  think  fit.  While  such 
certificate,  which  may  be  revoked,  is  in  force,  the  society  shall  be  dealt 
with  as  if  it  were  a  friendly  society  under  the  Friendly  Societies  Act, 
1896  (s.  11). 

Collectors.— 1.  Definition  (s.  17).— "Collector"  includes  every  paid 
officer,  agent,  or  person,  howsoever  remunerated,  who  by  himself,  ox  by 
any  deputy  or  substitute,  collects  contributions  for  a  collecting  society  or 
industrial  assurance  company,  or  holds  any  interest  in  a  collecting  book 
thereof. 

There  are  exceptions,  the  term  being  expressly  declared  not  to  include 

(a)  The  secretary  or  other  officer  receiving  contributions  ; 

Qj)  Any  officer  appointed  to  superintend  and  receive  moneys  from 
collectors  within  a  specified  area,  not  being  himself  a  collector  ; 

(c)  Any  agent  appointed  and  remunerated  by  members,  and  not 
under  the  control  of  the  society  or  company,  or  of  any  officer 
thereof. 

2.  Bisrpialifications  (s.  8).— Collectors  are  disqualified  under  a  penalty 

from 

(«)  Being  a  member  of  the  committee  ; 

(&)  Holding  any  other  office  except  that  of  superintending  collectors 

within  a  specified  area ; 
(c)  Voting  at,  or  taking  part  in,  the  proceedings  of  any  of  the  meet- 


ings. 


Disputes. — Sec.  7  provides  that  all  disputes  within  the  Act,  notwith- 
standing anything  in  the  rules  to  the  contrary,  may  be  referred  to  the 
Sheriff  Court  of  the  county  having  jurisdiction ;  and  that  the  Court  may 
then  settle  the  dispute  according  to  the  provisions  of  the  Friendly  Societies 
Act,  1896. 

This  section  is  merely  enabling,  and  does  not  therefore  oust  the  juris- 
diction of  the  superior  Courts,  unless  tlie  rules  of  the  society  prescribe  the 
mode  of  settlement  of  disputes  in  tlie  way  provided  by  the  section  {Royal 
Liver  Friendly  Society,  1887,  L.  R.  35  Ch.  D.  :!:!2). 

Offences. — The  provisions  of  the  Friendly  Society  Act,  1896,  with 
respect  to  offences  and  the  procedure  to  be  adopted,  apply  to  offences  under 
this  Act,  and  extend  to  unregistered  collecting  societies  and  to  industrial 
assurance  companies  as  if  they  were  registered  societies  (s.  14). 

Wilful  falsification  of  a  contribution  or  collecting  book  is  punishable  by 
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a  fine  not  exceeding  £50,  recoverable  l»y  the  chief  or  assistant  registrar,  or 
any  person  agyrieved  (s.  15). 

III.  Misci!;i,LANEOUS  Mattkus. 

1.  Hirarn-ii  of  Suhscrijotiona. — Except  in  llie  case  of  cattle  insurance 
societies,  nml  in  sonic!  cases  of  si)ecially  authorised  societies,  the  subscrip- 
tions of  ineinl)eis  are  not  recoverable  at  law  (s.  23). 

2.  LidhUiiij  of  Funds. — The  funds  of  a  I'ricndly  society  may  be  lial)le 
for  a  wrong  done  to  a  niendjer  through  violation  of  the  society's  rules  by 
the  office-bearers  (Blue,  18GG,  4  M.  1042).  In  anotiier  case,  where  the 
Court  set  aside  a  resolution  by  the  members  of  an  unincorporated  friendly 
society  to  dissolve  the  society  and  divide  the  funds,  it  was  held  that  the 
whole  expenses  might  be  paid  out  of  the  funds  of  the  society  (Milne,  1859, 
22  D.  .3;5). 

3.  Assignation  of  Shares  in  Security. — "Where  a  friendly  society  made  a 
payment  to  a  member  on  account  of  his  shares  after  he  had  assigiu-d  them 
in  security  of  a  debt  due  by  him,  without  such  assiLjnation  being  intimated 
to  the  society,  it  was  held  that  the  society  was  not  liable  to  the  assignee 
for  the  sum  so  paid. 

Ld.  Young  said :  "  It  is  not  necessary  to  decide  whether  shares  in  a 
friendly  society  can  be  assigned  as  security  for  a  debt,  though  it  is  almost 
impossible  to  avoid  forming  an  opinion  on  the  question.  j\Iy  own  opinion 
is  that  they  cannot,  otherwise  than  by  substituting  the  creditor  in  the 
debtor's  place  as  a  member  of  the  society"  (Grigor,  1887,  15  R.  56). 

4.  Uxemptioji  fro7/i  Income  Tax. — By  the  Income  Tax  Act,  1842  (5  &  6 
Vict.  c.  35),  s.  88,  the  stock,  dividends,  or  interest  of  any  I'riendly  society 
legally  established  under  any  Act  relating  to  friendly  societies  are  exempt 
from  the  duties  chargeable  under  Sched.  C  of  that  Act,  provided  that  the 
sums  assured,  or  the  amount  of  annuity  granted  by  any  such  society  to  any 
individual,  or  to  any  person  nominated  by,  or  to  claim  under,  him,  shall  not 
exceed  £200  or  £30  respectively,  and  that  tlie  exemption  of  projierty 
invested  in  public  securities  in  the  Bank  of  England  shall  be  claimed  and 
proved  by  any  trustee  or  treasurer  of  any  such  society,  or  by  any  member 
thereof,  before  the  Commissioners  for  Special  Purposes. 

By  the  Income  Tax  Act,  1853  (10  &  17  Vict.  c.  34),  s.  49,  friendly 
societies  which  are  not  debarred  from  the  benefit  of  the  exemption  granted 
by  the  last-mentioned  Act,  in  respect  of  property  chargeable  under  Sched. 
C,  are  also  entitled  to  exem})tion  in  respect  of  all  their  interests  and  other 
profits  and  gains  chaigealjle  under  Sched.  D,  as  under  Sched.  C. 

])y  the  lievenue  Act,  1889  (52  ^^  53  Vict.  c.  42),  s.  12,  friendly  societies 
which  are  entitled  to  the  benefit  of  exemption  from  Sched.  C  are  also 
entitled  to  the  like  allowances,  in  respect  of  any  charge  under  Sched.  A 
to  be  made  on  the  lands,  tenements,  hereditaments,  or  heritages  belonging 
to  the  society,  as  are  granted  to  colleges  and  other  properties  mentioned 
in  No.  VI.  of  that  Sched.  in  sec.  Gl  of  the  said  Act  1842. 

Any  person  who  has  made  insurance  on  his  own  life  or  the  life  of  his 
wife,  or  contracted  for  any  deferred  annuity  on  his  own  life  or  the  life  of 
his  wife,  in  or  with  any  friendly  society  legally  establish!  d  under  any 
Act  relating  to  friendly  societies,  is  entitled  to  tleduct  the  amount  of  the 
annual  premium  before  ascertaining  the  amount  lial>Ie  to  be  assessed  for 
income  tax,  or,  if  he  has  jKiid  duty,  to  claim  repayment  (10  &  17  Vict.  c. 
34,  s.  54  ;  18  <.t  19  Vict.  c.  ob,  s.  1);  but  the  premiums  ]>ayable  in  respect 
of  such  insurances  must  not  be  made  for  shortor  periods  than  three  months 
(18  &  19  Vict.  c.  35,  s.  1). 
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lY.  Unregistered  Fi;iendly  Societies. 
The  Friendly  Societies  Act,  1896,  consolidating  previous  enactments, 
applies  almost  exclusively  to  "  registered  societies,"  which  include  societies 
legally  established  under  previous  Statutes,  though  not  actually  registered. 
The  only  exceptions  which  apply  to  unregistered  societies  are  sec.  43  as  to 
members  in  the  milita,  and  sees.  62-67  as  to  payments  on  the  death  of 
children. 

The  provisions  of  the  Collecting  Societies  and  Industiial  Assurance 
Companies  Act,  1896,  apply  to  all  such  classes  of  societies,  whether  registered 
or  unregistered. 

Apart  from  these  exceptions,  it  is  difiicult  to  define  and  determine  the 
exact  position  and  status  of  an  unregistered  society.  Such  societies,  when 
formed  for  general  and  laudable  purposes,  and  not  for  the  acquisition  of 
crain  by  the  society  or  its  memb.ers,  are  not  necessarily  unlawful,  though 
they  may  have  failed  to  acquire  a  statutory  status  by  registration,  and  are 
not  entitled  to  the  facilities,  exemptions,  and  privileges  conferred  by  Statute. 
Many  of  the  decisions  above  quoted  will  therefore  ap]dy  equally  to  them. 

At  one  time  such  societies  were  held  to  be  partneiships,  but  this  is  now 
doubtful.  A  club  was  also  formerly  regarded  as  a  partnership,  though  it 
is  now  to  be  distinguished ;  and  an  unregistered  friendly  society  seems  to 
partake  more  of  the  legal  character  of  a  club.  Like  it,  it  has  no  corporate 
existence.     Unregistered  societies  may  be  illegal  by  Statute  in  two  ways. 

(1)  The  Companies  Act,  1862  (25  &  26  Yict.  c.  89),  s.  4,  enacts  that  no 
company,  association,  or  partnership  consisting  of  more  than  twenty  persons 
shall  be  formed,  after  the  commencement  of  the  Act,  for  the  purpose  of 
carrying  on  any  business  which  has  for  its  object  the  acquisition  of  gain  by 
the  coinpany,  association,  or  partnership,  or  by  the  individual  members 
thereof,  unless  it  is  registered  as  a  company  under  the  Act,  or  is  formed 
in  pursuance  of  some  other  Act  of  Parliament. 

If  a  society  therefore  is  one  having  for  its  object  the  acquisition  of  gain, 
it  will  be  rendered  illegal  by  want  of  registration. 

In  Jennings,  1882,  9  Q.  13.  D.  225,  an  unregistered  mutual  benefit  society, 
from  its  nature  was  held  to  be  illegal  under  the  above  section,  and  so  unable 
to  maintain  an  action.  So  also  was  a  loan  society  through  not  being 
registered  {Shaiv,  1883,  11  Q.  B.  D.  563). 

But  an  association  formed  before  the  Act  was  held  not  to  be  affected  by 
not  being  registered  {^huw,  1883,  12  Q.  B.  D.  117). 

The  question  whether  or  not  a  society  is  formed  for  gain  is  itself  not 
always  easy  to  decide  ;  for  the  English  Courts  have  gone  so  far  as  to  hold  that 
a  mutual  marine  association,  though  it  had  not  for  its  object  the  acquisition 
of  gain  by  the  association  itself,  had  for  its  object  the  acquisition  of  gam 
by  the  individual  members,  and  had  therefore  no  legal  existence  if  not 
registered  under  the  Companies  Act,  1862  (Padstoio  Total  loss  and  Collision 
Assurance  Association,  1882,  L.  E.  20  Ch.  1).  137). 

According  to  this  decision,  all  societies  which  have  a  rule  or  practice  of 
dividing  funds  would  appear  to  be  illegal. 

(2)  In  certain  circumstances  it  might  be  contended  that  an  unregistered 
society  fell  witliin  the  Life  Assurance  Companies  Act,  1870,  33  &  34  Yict. 
c.  61,  which  applies  to  any  person  or  persons,  corporate  or  incorporate,  not 
leinrj  registered  under  the  Acts  relating  to  friendly  societies,  who  i.ssue,  or  are 
liable  under,  XJolicies  of  assurance  upon  human  life  witlnn  the  United 
Kingdom,  or  who  grant  annuities  ujion  human  life  within  the  United 
Kingdom  (see  Newhold  Friendly  Society,  1893,  L.  E.  2  Q.  B.  128).     Failure 


by  societies  under  this  Statute  to  comply  with  its  somewliat  onerous  pro- 
visions involves  heavy  penalties. 

It  is  therefore  clear  that  it  is  safer  for  all  fiieudly  societies  to  be 
registered,  and  thus,  l)eside.s  beconiinj^  entitled  to  the  jjeiietits  of  the  Act, 
to  evade  any  ([uestions  as  to  their  legality. 

[IJrabrook's  13th  ed.  of  Tidd  I'ratt's  Lavj  of  Friendlij  Societies ;  Fuller 
on  Friendly  Societies;  Davis  on  Friendly  Societies.] 

See  lUlLDING  SOCIKTIES  ;  ClAT.S;  iNDL'STItlAL  AND  PllOVIDENT  SOCIKTIF.S  ; 

TuADK  Unions, 


Fructus  pcndcntCS   are   fruits   not  yet   separated   from   the 

subject  which  prtxhiced  them.     See  FUL'ITS. 


Fructus  perccpti  are  fruits  separated  from  the  subject  which 

produeed  them.     See  Fkuits. 


Fruits  are  natural,  industrial,  and  civil.  Natural  Fruits,  by  our 
usage,  include  all  fruits  wliich,  like  trees,  shrul)S,  and  natural  grasses,  grow 
for  a  tract  of  years  together  without  the  aid  of  human  industry  and 
cultivation.  On  the  principle  of  accession  they  are  deemed  ^wr/fs  soli,  and 
accordingly,  when  not  yet  separated  from  the  ground  (called  by  the  liomans 
fructus pendentes),  they  pass,  on  the  death  of  a  proprietor,  to  his  heir,  and  on 
the  sale  of  lands,  to  the  purchaser.  They  must  likewise,  on  the  termination 
of  ho)ia  Jides,  be  restored  by  the  hand  fide  possessor  to  the  true  owner 
(Stair,  ii.  1.  2,  34;  Ersk.  ii.  1.  14,  26,  ii.  2.  4,  and  ii.  6.  11 ;  2  Bell,  6'owi.  2; 
Bell,  Prin.  s.  1473). 

Industrial  Fruits  are  those  which  are  produced  by  the  annual  industry 
and  culture  of  man,  as  wheat,  barley,  or  turnips.  These  fall  not  within 
the  rule  applied  to  natural  fruits,  but  are  deemed  a  manufacture  from  the 
seed,  and  so,  even  before  separation,  go  with  the  property  of  the  seed  and 
labour  to  the  sower,  on  the  principle  mcssis  scmcntem  sequitur  (authorities 
cited  supra).  In  the  case  of  a  liferent  of  lands,  the  general  rule  is  that  the 
liferenter  is  entitled  to  the  use  of  all  natural  and  industrial  fruits  (Bell, 
Prin.  s.  1045),  but  this  rule  does  not  apply  to  trees,  a  liferenter  being  only 
entitled  to  (1)  brushwood  and  ordinary  windfalls,  (2)  timber  required  for 
the  maintenance  and  repair  of  fences  and  buildings  on  the  liferented  estate, 
and  (3)  such  timber  as  cojipice  wood,  which  is  cut  down  as  it  ripens,  and 
springs  again  from  the  roots  (Kankine,  Landownership,  pp.  63G-38,  and 
authorities  there  cited).  The  right  of  the  liferenter  to  natural  fruits  not 
yet  separated  from  the  ground  ceases  with  his  death ;  the  right  to  the 
industrial  crop  then  growing  passes  to  his  executors  (Ersk.  ii.  9.  Go  ;  I'ell, 
Prin.  s.  1045).  While  trees  and  shrubs  are,  as  a  rule,  held  to  be  natural 
fruits,  there  is  authority  for  the  view  that  plants  and  shrubs  in  a  nursery 
garden,  kept  for  sale,  are  to  be  included  in  the  category  of  industrial  fruits 
{Gordon,  180G:  Hume,  i^^'c.  188:  Bajhie,  1837,  16  S.  232:  Syme,  18G1,  24 
D.  202,  ])er  Ld.  1  )eas,  at  ]).  214).  With  regard  to  artificial  hay,  it  was 
formerly  held,  in  (juestions  between  the  heir  and  executor  of  a  deceased 
proprietor  {Sinclair,  1744,  M.  5421  ;  Wiyht,  1796,  M.  5446  ;  but  see  Gordon, 
1806,  Hume,  Dec.  188),  and  a  tiar  and  the  representatives  of  a  life  tenant 
{Turcddalc,  19  Xov.  1816,  F.  l\),  that  hay  of  the  second  crop,  from  grass  seeds 
sown  with  white  crop,  was  heritable  before  separation  from  the  ground  ;  but 
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it  has  more  recenlly  been  deeuled  that,  as  between  landlord  and  waygomg 
tenant,  hav  from  grass  seeds  sown  with  tlie  penultimate  white  crop  is  an 
industriafcrop  {Keith,  1825,  4  S.  2G7 ;  Lyall,  1832,  11  S.  9G),  and  tlic 
authority  of  the  older  decisions  would  tlius  appear  to  be  doubtful. 

Fruits,  both  natural  and  industrial,  when  separated  from  the  subject 
which  produced  them  (frudus  pcrccjiti),  are  moveable  property,  and,  in 
conformity  with  the  rule  applicable  to  property  in  moveables,  they  are 
presumed  to  belong  to  the  person  in  possession  of  the  principal  subject  at 
the  date  of  separation,  though  this  presumption  may  be  rebutted  by 
evidence  that  the  possessor  was  in  mahl  fide.  A  hoiiA  fide  possessor 
accordingly  is  not  bound  to  restore  such  fruits  to  the  true  owner  on  the 
termination  of  &07ia/fZes  (Ersk.  ii.  1.  25,  26).  Similarly,  such  fruits,  being 
in  honis  of  the  proprietor  or  liferenter,  do  not  pass  on  the  sale  of  lands  to 
the  purchaser  (Ersk.  ii.  1.  14),  nor  on  the  expiry  of  a  liferent  to  the  fiar._ 

Civil  Fruits  are  the  rents  and  profits  of  subjects  not  in  the  immediate 
occupation  of  the  ow^ner,  liferenter,  or  hond  fide  possessor.  In  the  case  of  a 
liferent  of  heritage,  the  general  rule  is  that  the  liferenter  has  the  right  to 
use  all  the  civit  fruits  of  the  subject  liferented  (Ersk.  ii.  9.  56),  luit  to 
this  rule  there  are  certain  exceptions.  Tlius  terce  does  not  include  a  right 
to  feu-duties  {Nishet,  13  S.  517),  nor  has  a  liferenter  by  constitution  a  right 
to  casualties  {Ewing,  10  M.  678).  Again,  while  all  hferenters  have  a 
right  to  such  minerals  as  are  necessary  for  the  use  of  the  mansion-house 
and  estate,  the  right  of  a  simple  liferenter  extends  no  further  {Uiel>i07i,  2  S. 
152,  (N.  E.)  138),  whereas  a  liferenter  by  reservation  has  been  found  entitled 
to  carry  on  mines  which  were  being  worked  at  the  commencement  of  the 
liferent  (Eistoyi,  9  S.  716). 

Civil    fruits,   like    natural    and    industrial,   are    acquired    iierceptiune. 
Where  the  payments  are  not  connected  with  tlie  produce  of  land,  as  in  the 
case  of  profits  arising  from  the  daily  labour  of  workmen  in  fishings,  mines, 
and  other  industrial  pursuits,  they  are  held  to  accrue  de  die  in  diem  (Bell, 
Prin.  s.  1497 ;  Ersk.  ii.  9.   66),  and  tliis  rule  has  been  extended  by  the 
Apportionment  Acts  of  1834  (4  &  5  Will.  iv.  c.  22)  and  1870  (33  &  34 
Vict.  c.  35)  to  all  periodical  payments.     It  is,  however,  settled  that  these 
Acts  are  not  so  framed  as  to  take  away   from  the  lessor's  executor  any 
benefit  which  he  previously  enjoyed  (Camphell,  11  D.  1426 ;  Blaikie,  11  D. 
1456  ;    Ilerries,   11.    M.    396),  and  it    is   therefore   necessary   to   inquire 
what   his   rights   are  apart    from    Statute.      At   common   law   the   rents 
of  lands  and  houses  are  deemed  to  be  reaped  or  iwrcepti  at  the  legal  terms 
of  payment  {i.e.  Whitsunday  and  Martinmas)  where  payment  is  conven- 
tionally postponed,  or  at  the  date  when  payment  is  actually  exigible,  if  that 
precede  the  legal  term.     In  the  case  of  farms,  both  arable  {CamjMl,  11  D. 
1426)  and  pastoral  {JJlaikie,  11  D.  1456),  the  rent  is  payable  in  respect  of 
the  crop,  and  the  rent  for  the  crop  for  each  year  is  legally  due,  the  first  half 
at  Whitsunday  and  the  remainder  at  Martinmas.     The  like  rule  holds  in 
the  case  of  grass  parks  let  for  the  season,  April  to  Decemljcr  {Swinton, 
20  June  1809,  F.  C).     So  also  in  the  case  of  houses,  though  the  rent  is 
payable  for  possession,  the  first  half-year's  rent  is  legally  due  at  Whitsun- 
day, even  though  that  be  the  term  of  entry,  and  tlie  second  at  Martinmas 
{Binny,  28  Jan.  1820,  F.  C. ;  King,  6  S.  422).     Whitsunday  and  Martinmas 
have   also   been   recognised  as   the   legal   terms    of    payment   of  mineral 
rents  and  lordships,  at  least  where  these  are  taken  payable  according  to 
terms   {Weirs   Executors,  8    M.    725).     The   common-law   rule  of   appor- 
tionment, accordingly,  as  l)etween  liferenter  and  fiar,  where  payment  is  con- 
ventionally postponed,  is  that  one-half  of  the  rent  payable  in  respect  of  the 
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crop  fir  ])ossession  of  any  year  vests  in  the  liferenter  if  he  survive  the 
term  of  Wliitsunday,  and  the  remainder  if  he  survive  the  term  of  Martin- 
mas. The  same  rule  serves  also  to  hx  the  dillerent  interests  of  the  heir 
and  executor  »if  a  projtrietor  in  relation  to  tlie  rent  payahli.'  fur  the  crop 
or  j)(»ssession  of  the  year  in  which  the  proprietor  dies,  and  of  the  bond 
fide  possessor  and  true  owner  in  regard  to  the  rent  for  tlie  year  in  which 
the  bona  fides  of  the  former  terminates  (Kames,  Elvcid.  art.  9  ;  Bell,  J'rin. 
ss.  1047,  1409  d  scq.,  and  eases  there  cited;  2  Bell,  Com.  8;  Ersk.  ii. 
1.  26,  and  ii.  9.  64 ;  llankine,  Landoivnershi]},  79-80  and  643-47,  and  Leases, 
321-27).  Upon  the  sale  of  an  estate,  the  division  of  rents  hetween  the  seller 
and  purchaser  is,  in  the  absence  of  agreement  to  the  contrary,  regulated  hy 
the  same  iirinciples  {Suuialr,  10  1).  190;  Murray,  1670,  Mor.  15888; 
Arhuthnot,  1750,  Mcjr.  13;-5o7). 

The  results  of  the  common  law,  therefore,  are:  (1)  that  the  legal  terms, 
and  not  (except  in  the  case  of  forehand  rents)  the  conventit^nal,  nmst  he 
looked  to  in  questions  of  vesting,  and  (2)  that  survivance  of  a  term  vests 
in  a  person  entitled  to  draw  rent  what  is  legally  due  at  that  term,  but 
nothing  more.  No  alteration  is  made  by  the  Apportionment  Acts  upon  the 
first  of  these  rules,  but  rents  are  to  be  "  considered  as  accruing  from  day 
to  day"  (s.  2  of  Act  of  1870),  and  the  effect  of  the  Acts  is— in  the  case  of 
backhand  rents — to  vest  in  the  lessor,  and  transmit  to  his  executor,  such 
proportion  of  the  rent  of  the  half-year  in  which  he  dies  as  corresponds  to 
the  period  of  his  survivance  {Campbell,  11  D.  1426;  Blaildc,  11  D.  1456); 
and — in  the  case  of  forehand  rents — such  jjroportion  of  the  rent  payal)le  at 
the  term  following  his  death  as  corresponds  to  the  period  during  which  he 
survived  the  preceding  term  {Hcrrirs,  11  M.  396).  The  opinion  has  been 
expressed  that  the  terms  of  the  existing  Apportionment  Act  (of  1870)  are 
wide  enough  to  apply  to  questions  between  vendor  and  purchaser  (per  Ld. 
Gillbrd  in  Maxurll's  Trustees,  1  R.  at  p.  126),  but  the  contrary  has  been 
decided  in  Ireland  {Datcsons  Estate,  L.  Ii.  21  Ir.  441). 

See  AprouTioNMENT  Acts;  Bona  fides;  IIeiutable  and  Moveable; 
Liferent. 


Frustra  probatur  quod  probatum  non  relevat. 

— See  EviDENCK. 


Fuel. — See  Feal,  Uivut,  and  Fuel. 


Fllg'itation  is  the  sentence  pronounced  by  the  High  Court  of 
Justiciary  against  one  charged  with  crime,  who,  having  been  duly  cited  to 
appear  before  that  Court,  fails  without  just  excuse  to  obey  the  citation. 
The  condition  which  results  from  the  sentence  is  known  as  "outlawry." 

I.  Competency. — Sentence  of  fugitatiou  can  be  pronounced  only  by 
the  High  Court  of  Justiciary,  at  Edinburgh  or  on  Circuit,  and  by  that  Court 
only  in  the  following  circumstances  : — 

(a)  When  the  accused  person  is:  (1)  a  domiciled  Scotsman,  (2)  a 
Scotsman  by  birth  settled  abroad,  who  has  committed  a  crime  in 
the  course  of  a  visit  to  Scotland,  or  (3)  a  foreigner  who  has  been 
api)rehended  and  liberated  upon  bail  on  a  charge  of  crime  comniitted 
during  his  passage  through,  or  residence  in,  Scotland  (Hume,  ii.  50, 
57).     It  does  not  appear  that  a  foreigner  can  be  fugitated  who  is 


94  FUGITATION 

charged  with  a  crime  committed  in  Scotland,  but  has  not  been 
apprehended  and   a(hnitted  to  bail,  althougli  fugitation   was  pro- 
nounced under  tliese  conditions  in  the  Ardlamont  case  {Monson, 
etc.,  1893,  1  Adam,  114). 
{h)  "When  the  accused  person  has  received  a  valid  and  legal  citation  or 
notice  to  appear  (Hume,  ii.  271 ;  Alison,  ii.  352 ;  Hannah,  1883, 
5  Coup.    346).     Counsel   may  attend    in    his   al)sence   and  state 
objections  to  the  sufficiency  of  the  citation, but  not  to  the  indictment. 
If  the  accused  is  admittedly  f  urth  of  Scotland,  counsel  must  hold  an 
express  mandate  (Forrest,  1823,  Shaw,  103  ;  Grant,  1827,  Syme, 
245  ;  Crocket,  1864,  4  Irv.  556). 
((■)  When  the  accused  person  fails  to  appear  at  any  diet  of  which  he 
has  got  notice,  and  no  just  excuse  is  established  on  his  behalf  by 
medical  certificates  on  soul  and  conscience,  oaths  of  witnesses,  or 
other  evidence,  the  prosecutor  being  entitled  to  lead  proof  to  rebut 
such  evidence  (Hume,  ii.  269;  Alison,  ii.  349;   Hannah,  1883,  5 
Coup.  346).     If  illness  is  alleged,  its  origin  must  be  satisfactorily 
explained  (Alcock,  1857,  2  Irv.  615).     Absence  abroad  on  the  public 
service  has  been  accepted  as  an  excuse  (Alison,  ii.  351). 
(J)  When  the   public  prosecutor   appears,  insists   in    the  charge,  and 
moves  for  fugitation  (Hume,  ii.  265,  269  ;  Alison,  ii.  344,  349).     He 
can  move  for  forfeiture  of  the  accused's  bail-bond  without  sentence 
of  fugitation,  if  he  thinks  lit  to  do  so  {llodgcr,  1879,  4  Coup.  301). 
The  Court,  in  addition  to  pronouncing  sentence  of  fugitation,  may  declare 
the  accused's  bail-bond  (if  any)  to  be  forfeited,  and  grant  a  new  warrant  for 
his  apprehension  and  committal  to  prision  till  liberated  in  due  course  of 
law  (Hume,  ii.  272;  Alison, ii.  350).     The  cautioner  in  the  bail-bond  cannot 
plead  objections  to  the  citation  in  bar  of  fugitation,  but  may  do  so  in  bar  of 
forfeiture  {Smith,  1836,  1   Swin.  301 ;  Cooh,  1832,   5   Deas  &  And.  513; 
Laird,  1838,  2  Swin.  26  and  178  ;  Crocket,  1864,  4  Irv.  550). 

II.  Effect. — Sentence  of  fugitation  puts  the  accused  person  outside 
the  law,  from  which  he  can  claim  no  benefit.  Until  reponed  against  the 
sentence,  he  can  hold  no  office  of  trust ;  cannot  appear  in  a  civil  or  criminal 
Court  as  pursuer,  defender,  witness,  or  juror ;  cannot  be  admitted  to  bail 
when  reapprehended ;  and  may  be  denounced  as  a  rebel,  whereby  his 
moveable  estate  escheats  to  the  Crown,  and,  after  a  year,  the  profits  of  his 
heritable  estate  for  his  lifetime  are  forfeited  to  the  superior  (Hume,  ii.  207, 
272  ;  Alison,  ii.  350). 

III.  Recal. — The  sentence  may  be  recalled  or  relaxed  in  various  ways: — 

(1)  Dc  jure,  with  or  without  a  motion  for  reponing,  when  the  outlaw 

is  arraigned  at  the  bar  of  the  High  Court  on  the  same  charge  under 
a  new  indictment  (Hume,  ii.  272  ;  Alison,  ii.  353  ;  Miller,  1850,  J. 
Shaw,  288 ;  Clyne,  1875,  3  Coup.  149). 

(2)  On  his  own  ])etition,  when  lie  has  been  reapprehended,  and  desires 

to  be  admitted  to  bail  (Hume,  ii.  272 ;  Alison,  ii.  353 ;  Hinchy, 
1864,  4  Irv.  559). 

(3)  On  his  own  petition,  when  he  offers  to  surrender  his  person  and 

stand  his  trial  (Hume,  ii.  273 ;  Ailson,  ii.  351 ;  Sweeney,  1894,  1 
Adam,  392). 

(4)  On  a  petition  by  his  widow  and  children,  when  his  failure  to  appear 

was  caused  by  his  death  before  citation  (  Wchs/n-,  1858,  3  Irv.  285). 

The  Court  are  not  bound  to  recal  fugitation,  cxcci)t  in  tlic  case  first 

mentioned,  and  may  annex  to  the  reponing  such  conditions  as  they  tliink  fit 

regarding  bail,  costs,  etc.  (Hume,  ii.  274;  Alison,  ii.  351).     If  a  petition  is 
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presented,  it  iw  iiitiinated  to  the  Lord  Advocate,  who  may  appear  or  not  as 
he  thinks  proper  ( Webster  and  S'taecnei/,  siipni). 

IV.  Ixi'iiRiOR  Courts. — Tlie  inferior  Courts  in  Scothmd  cnnnoL  ]>ro- 
nounce  sentence  of  fugitation  (llunie,  ii.  G9  ;  AHson,  ii.  350).  If  a  person 
charged  with  crime  before  one  of  tliose  Courts  fails  to  appear  after  due 
citation  and  without  just  excuse,  liis  bail-bond,  or  the  caution  deposited 
for  his  a])i)oaranec',  is  declared  to  be  forfeited,  and  a  new  warrant  may  be 
granted  fur  his  ai)prehension  and  committal  to  prison  till  liberated  indue 
course  of  law  (/^.).  If  he  has  not  found  bail,  the  Court  may  impose  a 
moderate  uidaw  or  fine  (Hume,  ii.  70).  The  cautioner  in  the  bail-bond  may 
})lead  objections  to  the  citation  in  l)ar  of  forfeiture  (see  I.  supra).  Forfeiture 
of  the  bail-bond  may  be  declaretl  after  the  diet  has  l)een  deserted  i^^o 
loco  ct  tcmjwrc  {Morrison,  1854,  1  Irv.  599) ;  but  the  better  course  is  to 
forfeit  the  bond  without  deserting  tlie  diet. 

Fugitive  Offenders  arc  persons  accused  or  convicted  of  certain 
specifietl  ollences,  wlio  have  lied  from  one  part  of  the  Britisli  Empire 
to  another,  and  are  recovered  iu  ]iursuance  of  the  Fugitive  Ollenders  Act, 
1881  (44  &  45  Vict.  c.  G9).  For  the  recovery  of  fugitives  from  one  juris- 
diction to  another  within  the  l>ritisli  Isles,  see  Backing  a  Wakkant':  and 
of  fugitives  to  or  from  a  foreign  country,  see  Extradition. 

I.  Application  of  Statute. 

A  fugitive  is  primarily  a  person  who  is  accused  of  having  committed  iu 
one  part  of  Her  Alajesty's  dominions  an  offence  to  which  the  .Statute  applies, 
and  who  has  left  that  part  and  is  found  in  another  part  (44  &  45  Vict.  c. 
69,  s.  2).  The  term  also  includes  a  person  convicted  of  such  an  offence,  who 
is  milawfully  at  large  before  the  expiration  of  his  sentence  {ih.  s.  34).  The 
Statute  a])plies  to  treason,  piracy,  and  every  offence  which  is  punishable  in 
the  part  of  Her  ^Majesty's  dominions  in  which  it  was  committed,  either  on 
indictment  or  information,  by  imprisonment  with  hartl  labour,  rigorous 
imprisonment,  or  confinement  in  prison  combined  with  labour,  for  a  term 
of  twelve  months  or  more,  or  by  any  greater  punishment,  notwithstanding 
that  it  may  not  be  an  offence  in  the  ])art  where  the  fugitive  is,  or  to  whicJi 
he  is  on  his  way  {ih.  s.  9).  The  following  countries  are  each  deemed  to 
form  one  part  of  Her  Majesty's  dominions: — {a)  the  British  Isles,  i.e.  Great 
r)ritain  and  Ireland,  Isle  of  ]\Ian,  and  Channel  Islands  {ih.  s.  37) ;  {h)  any 
otlier  r>ritish  possession,  i.e.  a  territory  or  group  of  territories  forming  part 
of  Her  ]\Iajesty's  dominions  under  one  central  Legislature  {ih.  s.  39) ;  and, 
(c)  as  regards  British  subjects  and  persons  suliject  to  the  Queen's  jurisdiction, 
and  under  the  conditions  of  each  Order,  any  place  out  of  Her  Majesty's 
dominions  in  which  Her  Majesty  has  jurisdiction,  and  to  which  tlie  Act 
has  been  extended  by  Order  in  Council,  aj.  Cyprus,  Turkey,  Egyjit,  China, 
Japan,  Corea,  Zanzibar,  Morocco,  Siam,  Persia,  various  parts  of  Africa,  etc. 
{ih.  s.  36). 

II.  Fugitives  fiiom  Scotland. 

When  it  is  suspected  or  discovered  that  a  fugitive  has  left  Scotland  and 
is  in,  or  on  his  way  to,  a  place  to  whieh  the  Act  applies,  the  Scottish  police 
inform  the  procurator-fiscal,  who  reports  to  the  Crown  Agent  by  letter  or 
telegram.  The  latter  connnunicates  with  the  Lord  Advocate  and  Home 
Secretary.  In  case  of  urgency,  the  Colonial  l)lHee  may  telegraph  to  the 
colony,  asking  for  the  provisional  arrest  of  the  fugitive.     If  a  warrant  for 
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the  otfeuder's  arrest  iu  Scotland  has  been  hastily  prepared,  it  may  be 
advisable  that  a  fresh  one  should  bo  made  out,  on  a.  new  petition  or 
information  containing  greater  detail,  and  in  particular  a  distinct  allegation 
that  the  ofience  charged  is  punishable  in  Scotland  by  at  least  twelve  months 
imprisonment  with  hard  labour.  Great  care  must  be  taken  to  have  the 
warrant  iu  correct  form,  the  depositions  complete  in  material  points,  and 
the  necessary  copies  duly  authenticated.  The  following  documents  are 
transmitted  by  the  procurator-fiscal,  through  the  Crown  Agent,  to  the 
Home  Office:  (1)  A  letter  brietly  stating  the  facts,  accused's  supposed 
whereabouts,  the  means  of  tracing  and  identifying  him,  and  whether  it  is 
desired  that  his  provisional  arrest  should  be  asked  by  telegraph ;  (2)  the 
petition  or  information  and  relative  warrant  to  apprehend,  in  chqylicate ; 
(3)  the  depositions  of  witnesses ;  (4)  a  certified  copy  of  the  depositions ; 
aud  (5)  an  indemnity  for  all  expenses  (unstamped),  signed  by  the  injured 
party  or  the  informer.  The  guarantee  or  indemnity  for  expenses  cannot 
be  dispensed  with,  unless  the  Lord  Advocate  sees  fit  to  do  so  in  a  case  of 
great  gravity  or  public  importance.  Tlie  depositions  must  contain  e^adence  : 
{a)  raising  a  strong  or  probable  presumption  that  the  fugitive  committed 
each  of  the  offences  mentioned  in  the  petition  or  information  and  warrant ; 
(h)  showing  that  those  offences  are  punishable  in  Scotland,  on  indictment 
or  complaint,  by  punishment  of  the  degree  above  mentioned ;  and  (c)  giving 
a  description  of  the  fugitive  sufficient  for  purposes  of  identification,  with, 
if  possible,  a  photograph.  The  depositions  may  be  taken  in  absence  of  the 
accused  (44  &  45  Vict.  c.  69,  s.  29).  The  certified  copies  should  be 
authenticated  by  the  magistrate  who  issued  the  warrant,  and  before  whom 
the  depositions  were  taken.  The  police  officer  who  is  to  go  out  for  the 
fugitive  should  see  the  warrant  and  depositions  signed  and  certified,  in 
order  that  he  may  be  in  a  position  to  prove  the  signatures  {ib.  s.  29).  The 
seal  of  the  Secretary  of  State  is  affixed  to  the  documents  (2),  (3),  and  (4) 
above  mentioned,  one  set  of  which  (including  the  orifjinal  de[)Ositions)  is 
returned,  to  be  taken  out  by  the  officer,  and  the  other  set  (including  the 
certified  copies)  is  sent  through  the  Colonial  Office  to  the  Governor  of  the 
colony.  The  officer  may  either  go  out  at  once  with  the  warrant,  or  wait 
until  the  arrest  of  the  fugitive  is  notified  by  telegraph  ;  but  in  either  case 
he  must  not  interfere  in  any  way,  beyond  giving  information  or  evidence, 
and  must  leave  the  case  to  be  dealt  with  exclusively  by  the  colonial 
authorities.  The  procedure  in  the  colony  is  similar  to  that  described  in 
next  paragraph  mutatis  mutandis.  The  officer  is  furnished  with  proper 
credentials  from  the  Colonial  Office,  on  application  made  by  his  chief 
constable  through  the  procurator-fiscal  and  Crown  Agent.  His  name  and 
date  of  departure  are  intimated  to  the  Home  Secretary  through  the  same 
channels.  The  Act  makes  provision  for  the  return  of  the  fugitive  to 
Scotland  by  sea  {ih.  ss.  25,  27,  28). 

III.  Fugitives  to  Scotland. 

When  it  is  suspected  or  discovered  that  a  fugitive  has  left  a  place  to 
which  the  Act  applies,  and  is  in,  or  on  his  way  to,  Scotland,  the  Government, 
or  the  judicial  or  police  authority  of  that  ])lace,  gives  information  to  the 
Scottish  police  by  letter  or  telegram,  stating  that  such  person  has  com- 
mitted a  certain  oflence,  that  a  warrant  of  arrest  lias  been  issued,  and  that 
proceedings  for  his  return  will  be  taken  under  the  Statute.  Tlie  fugitive  may 
be  apprehended  either  under  a  'provisional  warrant  or  an  indorsed  warrant  (44 
&  45  Vict.  c.  69,  s.  2).  In  case  of  urgency,  a  polic(3  officer  or  a  representative 
of  the  colony  presents  to  any  SherilT  or  Sheriti'-Substitute  a  petition  or 
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information,  craving  him  to  issue  a  provisional  warrant  for  the  apprehension 
of  the  fugitive  {ib.  ss.  4  and  .'!9).  The  SlierilV  may  grant  the  warrant  on 
such  information  and  under  such  circumstances  as  would,  in  his  opinion, 
justify  its  issue  if  the  ollence  had  heen  committed  within  ins  jurisdiction 
{ib.  s.  4).  It  may  he  l)a('ked  for  execution  outside  his  territory  (ib.).  See 
Backinc  a  WAiiKANT.  He  must  forthwith  send  to  the  Home  Secretary  a 
report  of  the  issue  of  the  warrant,  together  with  the  jjctition  or  infoimation 
and  depositions  (if  any),  or  certified  copies  (ib.).  The  Home  Secretary  may, 
if  he  think  lit,  (lischargc  the  person  apprehended  under  the  warrant  (ib.). 
The  fugitive,  when  apprehended,  is  taken  before  a  magistrate  in  the  usual 
course,  and  is  l)y  him  remitted  to  the  Sherill"  or  Sheriff-Substitute  of  the 
county  of  Edinbunjh  (ib.  s.  30).  The  officer  who  made  the  arrest 
accompanies  his  prisoner  to  Edinburgh,  and  attends  the  liearing  there.  If 
an  "  indorsed  warrant"  cannot  atonce])e  produced, the  Sherill'of  Edinburgh 
may  remand  the  prisoner  from  time  to  time,  not  exceeding  seven  days  at 
any  one  time,  to  allow  of  its  production  (ib.  s.  5).  An  indorsed  warrant  is 
one  issued  in  the  part  which  the  fugitive  has  left,  and  indorsed  (as  regards 
fugitives  in  Scotlcuid)  by  the  Home  Secretary,  or  one  of  the  police  magistrates 
at  Bow  Street,  or  a  judge  of  the  High  Court  of  Justiciary  (ib.  ss.  o  and  39), 
any  one  of  whom  may  indorse  the  warrant,  if  satisfied  that  it  was  issued  by 
some  person  having  lawful  authority  to  do  so  (ib.  s,  3).  The  indorsement 
is  signed  by  the  indorsing  authority  (ib.  s.  26).  It  authorises  all  or  any  of 
the  persons  named  in  the  indorsement,  and  of  the  persons  to  whom  the 
warrant  was  originally  directed,  and  also  ©very  police  constable  and  officer 
of  the  law  within  the  British  Isles,  to  execute  the  warrant  by  apprehending 
the  fugitive  and  Ijringing  him  before  a  magistrate  (ib.).  When  such  a  war- 
rant, duly  indorsed  and  authenticated,  is  presented  to  a  Sheriff,  it  must  be 
received  by  him  as  a  warrant  regular  and  valid  in  all  respects  (Carlin,  1885, 
5  Coup.  649).  "When  the  fugitive  has  been  apprehended  on  an  indorsed 
warrant,  or  (if  he  has  been  apprehended  on  a  provisional  one)  after  production 
of  an  indorsed  warrant,  the  Sheriff  of  Edinburgh  hears  the  case  (ib.  s.  5). 
He  has,  subject  to  the  provisions  of  the  Act,  the  same  jurisdiction  and 
powers,  and  proceeds  in  the  same  manner,  as  if  the  fugitive  were  charged 
with  an  offence  committed  within  the  county  of  Edinburgh  (ib.).  He  satisfies 
himself :  (a)  that  the  warrant  is  duly  indorsed  and  authenticated  ;  (b)  that 
the  prisoner  is  sufficiently  identified  as  the  person  named  in  the  indorsed 
warrant ;  (c)  that  the  offence  charged  is  one  to  which  the  Act  applies  ;  and 
(d)  that,  upon  the  evidence  produced,  a  strong  or  probable  presumption 
according  to  the  law  of  Scotland  is  raised  that  the  prisoner  connnitted  such 
offence  (?&.).  These  points  may  be  established  by  depositions,  official 
certificates,  and  judicial  documents,  authenticated  in  the  manner  specified 
in  the  xVct  (ib.  s.  29).  If  satisfied,  the  Sherilf  commits  the  fugitive  to  the 
prison  of  Edinburgh,  to  await  his  return  ;  informs  him  that  he  will  not  be 
surrendered  until  after  the  expiration  of  fifteen  days,  and  that  he  has  a 
right  to  apply  for  liberation  to  the  High  Court  of  Justiciary  ;  and  forthwith 
sends  to  the  Home  Secretary  a  certificate  of  the  connnittal,  and  such 
report  of  the  case  as  he  may  think  fit  {ib.  ss.  5  and  39).  The  prisoner  may 
present  to  the  High  Court  of  Justiciary  a  bill  of  suspension  and  liberation 
(Carlin,  supra)  ;  and  that  Court  may,  on  sufficient  grounds  being  shown : 
(a)  discharge  him  absolutely ;  (b)  liberate  him  on  bail ;  (c)  order  that  he 
shall  not  be  returned  until  after  a  specified  period ;  or  (d)  make  such  other 
order  as  seems  just  (ib.  s.  10).  Upon  the  expiration  of  fifteen  days  after 
the  fugitive  has  been  committed  to  prison  (if  he  does  not  apply  to  the  High 
Court),  or  after  the  final  decision  of  the  Court  (if  his  application  has  been 
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refused),  the  Home  Secretary  may,  if  he  thinks  it  just,  grant  ^Ya^rant  for 
his  return  {ib.  s.  6).  The  Act  makes  provision  for  his  temporary  detention 
in  custody,  and  removal  to  the  part  from  which  he  fled  {ih.  ss.  6,  25,  27,  28). 
If  not  removed  within  one  month  after  his  connnittal,  tlie  High  Court  of 
Justiciary  will,  on  his  ai)plication,  order  his  discharge  from  custody,  \nilcss 
sufficient  cause  is  shown  to  the  contrary  (ih.  s.  7).  After  his  arrival  at  the 
place  from  which  he  fled,  if  he  is  not  prosecuted  for  the  offence  charged 
within  six  months,  or  if  he  is  acquitted,  the  Governor  of  that  place  may,  on 
his  request,  cause  liim  to  he  sent  back  to  Scotland  free  of  cost,  and  with  as 
little  delay  as  possible  {ib.  s.  8). 

Funeral  Expenses. — The  funeral  expenses  of  a  deceased  person 
are  counted  amongst  the  privileged  debts  which  fall  to  be  paid  by  his 
executors  out  of  any  estate  belonging  to  him  first  coming  into  their  hands, 
without  inquiry  as  to  the  solvency  or  otherwise  of  the  executry  estate. 
They  properly  include  the  expenses  of  a  funeral  and  burial  suitable  to  the 
apparent  condition  of  the  deceased.  "  The  rule  followed  in  such  cases  is, 
that  everything  which  is  necessary  for  the  proper  and  decent  interment  of 
the  deceased,  according  to  the  custom  of  the  place  where  this  happens, 
forms  a  part  of  the  funeral  expenses,  which  are  privileged  before  other 
debts.  And  as  it  must  often  happen  that  the  circumstances  of  the  deceased 
are  altogether  unknown  to  those  who  take  the  charge  of  ordering  his 
funeral,  it  will  be  held  that  all  such  expenses  as,  according  to  his  rank  and 
apparent  circumstances,  are  required  by  the  usage  of  the  place,  are  privileged, 
even  though  his  funeral  ought  to  have  been  more  moderately  conducted 
had  his  insolvency  been  known." — [Stair,  More,  A^tcs,  ccclxii.,  cp.  cases 
cited  in  2  Euling  Cases,  147;  Ersk.  iii.  9.  43;  Bell,  Frin.  1402  et  serj.; 
Bell,  Com.  ii.  147  d  secj.]  See  also  Deathbed  Expenses;  Privileged 
Debts. 


Fungibles  are  those  things  which  may  be  consumed  by  use,  and 
which  may  be  estimated  by  weight,  number,  or  measure.  "Where  such  a 
thing  as,  for  instance,  corn,  wine,  etc.,  is  lent,  it  obviously  cannot  be  used 
without  a  transference  of  the  proprietary  right  to  the  borrower.  Fungibles 
have  therefore  been  made  the  subject  of  a  special  contract  of  loan,  known 
as  mutuum,  which  is  a  real  contract  by  which  one  gives,  or  transfers,  a 
fungible  to  another,  without  hire,  for  use  by  consumption,  on  an  engage- 
ment to  restore  as  much  of  the  same  thing  at  a  stipulated  term. 

The  loan  of  money  is  therefore  hardly  mutuum,  owing  to  the  usual 
stipulation  for  the  payment  of  interest. 

The  consumption  of  fungibles  may  either  be  natural,  as  in  the  case  of 
corn,  wine,  etc.,  or  civil,  in  which  case  the  actual  substance  of  the  thing  is 
not  destroyed,  but  the  primary  use  of  it  is,  as  in  the  case  of  paper  used  for 
writing. 

It  was  formerly  the  practice  to  make  certain  things  which  were  not 
in  their  nature  fungible  the  subjects  of  the  contract  of  mutuum,  known  as 
steelbow  (Bell,  Com.  ii.  6.  12). 

The  contract  of  mutuum  imposes  no  obligation  on  the  lender,  who  can 
demand  a  quantity  of  the  commodity  corresponding  in  kind,  quality,  and 
value  to  that  originally  lent.  Although  the  lioman  law  permitted  a  quasi- 
usufruct  of  fungibles,  we  have  no  equivalent  except,  perhaps,  the  liferent 
of  money.     Furniture,  however,  although  it  suffers  wear  and  tear,  is  not 


consuinaljle  by  use,  and  it  is  therefore  the  proper  suhject  of  a  liferent. 
The  rule  of  Itoinau  law,  however,  with  regard  to  usufruet  in  fungibles  does 
not  ap))ly,  for  the  liferenter  is  not  bound  to  replace  or  renew  the  articles. — 
[liell,  rrlii.   VM,  1U43;    Er.k.  iii.   1.   18;   Stair,   i.    10.    12,   i.    11.   1,  and 

ii.  1.  ;5;;.] 

Furious:   Furiosity.— See  Ixsanitv. 


Furious  and  Reckless  Riding  and  Driving.— I^iding 

horsL'^i  or  thi\  ing  veliiclus  luiicni.sly  in  u  i<ul>lic  jdiui;  U)  llie  danger  of  the 
lieges  is  puni.sliable  (eases  in  Hume,  i.  11)2;  Macdonald,  10-1,  105; 
Caldcr,  1877,  3  Coup.  404).  Tlie  iiunislinient  is  penal  servitude,  imprison- 
ment, or  fine,  according  to  the  degree  of  culpability. 


Furlough. — See  Desertion  (Military,  etc.). 


Furniture. — Furniture  is  included  amongst  invccia  ct  illata,  ovev 
whicii,  in  urban  subjects,  the  landlord's  hypothec  for  rent  extends  (Ersk. 
Inst.  vi.  6.  64;  Stair,  i.  13.  15,  iv.  25,  2  and  3 ;  Bankt.  i.  17.  11 ;  15ell,  Fri7i. 
s.  1276  ;  Bell,  Co})i.  ii.  29,  30).  In  this  connection  it  is  unnecessary  to  define 
what  is  included  under  the  term  furniture,  as  the  wider  class  of  invecta  ct 
illala  will  include  all  articles  which  are  capable  of  being  described  by  the 
term  (as  to  its  meaning  in  testamentary  writings,  see  infra).  Questions  of 
some  delicacy  have  arisen  as  to  how  far  furniture,  in  the  suljjects  let,  which 
is  not  the  property  of  the  tenant,  is  liable  to  the  landlord's  hypothec.  Bankton 
(i.  17.  11)  classes  among  subjects  for  hypothecation  not  only  the  tenant's 
own  goods,  but  "  such  of  other  men  as  are  used  as  furniture  to  the  same, 
for  by  consenting  to  their  being  applied  to  that  use  the  owners  are  under- 
stood to  agree  to  their  being  subject  to  the  rent."  The  decisions  on  the 
subject  endeavour  to  find  a  mean  between  two  conflicting  positions, — the 
presumption,  on  the  one  hand,  expressed  by  Bankton  as  above,  and,  on  the 
other,  the  rule  that  no  man  may  pledge  the  property  of  another.  Since 
"a  man  cannot  pledge  property  which  is  not  his  own,  Res  alicna  pignon 
dare  11011  j)otest,  all  the  cases  in  which  either  express  pledge  or  tacit 
hypothec  is  admitted  are  exceptions  from  that  rule,  and  proceed  on  a 
presumption  of  the  consent  of  the  real  owner  by  the  possession  voluntarily 
given,  and  the  title  of  such  possession  as  implying  consent"  {Jeffray,  1836, 
15  Shaw,  43,  per  Ld.  MoncreifT,  at  p.  45,  note).  The  decitled  cases  on  this 
subject  may  conveniently  be  considered  according  as  they  deal  with  pro- 
perty (1)  lent  on  hire,  (2)  lent  on  gratuitous  loan  or  deposit,  (.".)  belonging 
to  inmates  other  than  the  tenant. 

(1)  Articles  lent  on  Hire. — Where  the  whole,  or  substantially  the  whole, 
furniture  of  the  subjects  is  had  on  hire  the  strongest  case  for  the  landlord 
exists;  it  has  been  decided  that  in  such  cases  the  landlord's  hypothec 
applies  {Waiichope,  1805,  2  B.  C.  31,  F.  C.  638,  Hume,  227;  Stewart, 
F.  C,  8  Ajip.  p.  449;  Nclmes  tfc  Co.,  1883,  11  B.  193).  As  to  single 
articles,  there  is  less  certainty.  Questions  as  to  the  position  of  single 
articles,  such  as  sewing-nuichine  or  pianoforte,  possessed  by  the  tenant  on 
what  is  known  as  the  "hire-purchase  system,"  have  been  the  subject  of 
conflicting  decisions  in  the  Sheriff  Court ;  though  it  is  probably  settled  law 
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that  articles  so  hired  are  not  the  property  of  Ihe  hirer  until  iuUy  paid  for, 
there  is  no  authoritative  decision  as  to  how  they  are  affected  by  the 
landlord's  hypothec  (see  IjcII,  Prin.  s.  1276,  and  Sheriff  Court  cases 
there  cited;  also  Fcmon,  0  June  1S20,  F.  C.  -IT;  L'rll,  12  M.  per  Ld. 
Shand,  at  p.  404).  In  the  case  uf  Adam,  186."5,  2  j\lacp.  G,  Ld.  Deas 
(at  p.  8)  says :  "I  am  not  aware  of  any  authority  for  holdinjjj  that 
forms  used  for  an  evening'  party,  or  cliiua  for  a  dinner  party,  may  bo  sold 
lor  payment  of  I'ent,  altliough  they  lia]>pcn  to  l>e  in  the  house  on  tlie  day 
the  sequestration  is  used." 

(2)  Articles  on  Loan  or  Deposit. — In  the  cases  under  this  head  the  decisions 
have  been  less  f;ivoural)le  to  the  landlord.  In  Coivan,  1804,  B.  C.  31, 
furniture  gratuitously  lent,  and  standing  in  the  house  along  with  other 
furniture,  partly  the  property  of  the  tenant,  |)artly  had  by  him  on  hire  from 
a  broker,  was  heLJ  not  to  be  subject  to  the  hypothec.  In  Wilson,  17  December 
1813,  17  F.  C.  494,  695,  the  hypothec  was  held  to  be  good  over  the 
i'urniture  of  a  bankrupt  tenant  allowed  to  remain  in  the  house  by  his 
creditors,  on  the  ground,  apparently,  that  the  landlord  had  allowed  the 
tenancy  to  continue  on  its  security  ;  l)ut  in  the  case  of  Adam,  1863,  2  Afacp.  6, 
where  furniture,  the  property  of  an  absconding  Crown  debtor,  was  sold  under 
Crown  diligence,  and  allowed  by  the  ])urchaser  to  remain  in  the  house  for 
the  use  of  the  debtor's  wife,  it  was  held  that  the  furniture  was  freed  from 
the  hypothec  by  the  sale,  and  that  in  the  circumstances  (nine  weeks  after 
the  sale)  the  right  had  not  revived.  Much  less  was  furniture  held  to  be 
subject  to  hypothec,  brought  into  a  dwelling-house  by  the  tenant,  who  was 
"  tortiously  withholding  it  against  the  true  proprietor,  and  pending  legal 
proceedings  to  recover  it"  {Jefray,  1836,  15  S.  43). 

(3)  Property  of  Pimatcs. — This  is  the  least  favourable  case  for  the  land- 
lord :  it  has  been  held  that  a  pianoforte  the  property  of  a  daughter  of  the 
tenant,  and  kept  within  the  subjects,  was  not  sul)ject  to  the  landlord's 
hypothec  {Bell,  12  E.  962,  and  cases  there  cited). 

In  testamentary  writings  the  term  "  furniture  "  has  been  interpreted 
by  decisions  to  include  all  articles  of  domestic  use,  but  not  books  or  wine 
{M'Nab,  1797,  Mor.  2303 ;  Ker,  1745,  Mor.  2274 ;  Pankeillor,  1709,  IMor. 
5759  ;  Cunninghame,  1737,  Mor.  12660,  5  Bro.Supp.  195  ;  C'ocAra^i,  177 5, Mor. 
8280  ;  Bell,  Prin.  s.  1885  ;  M'Laren  on  Wills,  s.  629).  In  the  case  of  Coehran 
above  cited,  the  question  of  the  meaning  of  a  liferent  of  furniture  was 
considered,  and  in  a  note  on  the  same  case.  Bell,  ///.  ii.  141,  the  author 
says  :  "  It  would  seem  :  1.  That  a  liferent  of  furniture  gives  the  full  use  of 
it  everywhere  saharerum  substantia.  2.  That  giving  the  liferent  of  furniture 
is  only  demonstrative,  and  the  furniture  may  be  carried  thence.  3.  That 
where,  as  in  the  Cnlross  case,  it  is  combined  with  a  mansion-house,  it  is  held 
only  as  an  accessory  to  the  possession  of  the  house  (see  also  Bell,  Prin. 
s.  1043  ;  M'Laren  on  Wills,  1665;  Fraser,  ii.  1343-44). 

Where  a  marriage  contract  contains  a  conveyance  of  furniture  to  the 
wife,  the  wife  has  been  held  to  have  no  preference  over  the  husband's 
creditors,  nor  even  to  rank  on  the  husband's  sequestrated  estate  (M'Po'nald, 
1793,  Mor.  5848;  Parting,  1851,  14  \).  206;  Brown,  1850,  13  D.  373; 
Camplell,  1848,  10  D.  1280),  on  the  principle  that  the  wife's  property  being 
the  husband's,  the  reputed  ownershij)  remains  in  him.  The  case,  how- 
ever, is  different  where  the  property  of  the  furniture  is  in  the  wife  before 
marriage,  and  excluded  from  Jus  mariti  in  the  marriage  contract  {Young, 
1855,  17  D.  998). 

[Bell,  Prin.  s.  1946  ;  Fraser,  //.  &  W.  i.  pp.  691,  692.] 

See  IlYroTiiEG ;  Invecta  kt  illata  ;  Lifkbent. 
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Furthcoming'. —When  a  creditor  has  duly  constituU-d  a  debt 
against  his  deblni',  aii<l  has  arrested  funds  or  other  moveable  proi>erty 
ill  the  hands  of  a  third  jKuty,  he  is  entitled  to  raise  an  action  of  furtlicoming 
or  fortheuining,  in  order  that  the  funds  or  subjects  arrested  may  be  trans- 
ferred to  liiiii.  The  parties  to  the  action  are  the  i)ursuer,  who  is  the 
arrester,  and  the  defenders,  who  are  (I)  the  arrestee,  in  whose  hands 
arrestments  have  been  nsed,  and  (2)  the  debtor,  against  whom  the  original 
decree  has  been  obtained,  and  who  is  called  the  comhion  delator  or  principal 
dcbt<»r.  The  conclusicuis  of  the  summons  arc,  that  the  arrestee  should 
make  furthcoming  and  ]iay  to  the  pursuer  the  sum  owing  by  him,  the 
arrestee,  to  the  common  (lebtor,  and  arrested  in  the  arrestee's  hands  by  the 
])ursuer,  or  of  so  imicli  thereof  as  will  satisfy  the  debt  due  by  the  common 
ilebtor  to  the  pursuer,  and  the  expenses  of  the  arrestment.  If  the  suljject 
arrested  is  not  money,  the  conclusions  of  the  summons  will  vary  according 
to  circumstances.  "  Every  species  of  moveable  projierty  may  be  validly 
arrested,  provided  the  diligence  can  be  effectually  worked  out.  But  in  order 
that  that  may  be  done,  the  summons  of  furthcoming  must  be  so  framed  as 
to  be  a])plicable  to  the  specific  subjects  attached  by  the  diligence"  (Lucas's 
7V.s\,  18'J4,  21  li.  109G).  Where  the  subject  arrested  is  a  ship,  the  action 
which  takes  the  place  of  the  furthcoming  is  an  action  of  arrestment  and 
sale.  The  conclusions  are  that  the  ship  shonld  be  sold  under  warrant 
of  the  Court,  and  that  the  price  obtained  (or  a  part  of  it  sufficient  to  pay 
the  debt  due  to  the  arrester)  should  be  paid  to  him.  In  one  case,  where  the 
shares  of  a  company  had  been  arrested,  an  action  of  declarator  was  brought 
to  have  it  found  that,  by  virtue  of  the  arrestment,  the  property  of  the 
debtor's  shares  had  passed  to  the  arrester  (Alison,  1707,  j\Ior.  707).  An 
action  of  declarator  and  furthcoming  was  hehl  competent  in  a  case  where 
the  subject  arrested  was  an  insurance  policy  (Bankhardt's  I'rs.,  1871, 
9  M.  44:J). 

Furthcoming  may  be  brought  on  arrestments  usetl  on  the  dei)endence 
of  an  action,  provided  decree  has  been  subsequently  obtained  (Stair  iii.  1.  36). 
If  arrestments  on  tlio  dependence  have  been  loosed  on  caution,  and  a  decree 
is  afterwards  obtained,  the  arrester  may  raise  an  action  ecpiivaleiit  to  au 
action  of  furthcoming  against  the  cautioner.  To  this  action  the  arrestee 
and  the  common  debtor  ought  also  to  be  called  as  defenders  (Macdonahl , 
18.")4,  12  S.  054).  In  a  furthcoming,  any  person  who  claims  an  interest  in 
the  subjects  arrested  may  appear  and  be  sisted  as  defender  (Lo>"Ii.,),  18.50, 
18  D.  850). 

The  arrestee  called  as  defender  in  an  action  of  furthcoming  may  plead 
that  he  has  no  funds  or  goods  in  his  hands  belonmng  to  the  common  debtor 
ca])able  of  arrestment,  or  that  the  arrestment  used  was  irregular;  for  any 
irregularity  in  the  diligence  invalidates  any  action  which  proceeds  on  it. 
If  compensation  lie  not  pleaded  by  the  arrestee  during  the  dependence  of 
the  furthcoming,  he  cannot  raise  the  question  later,  with  the  common 
debtor  (Uell,  Co/n.  ii.  04).  In  the  event  of  several  arrestments  having 
been  used  in  the  luinds  of  an  arrestee,  and  a  furthcoming  being  brought  (»n 
one  of  them,  the  proper  course  for  the  arrestee  is  to  rai.se  a  mulliplepuind- 
iiig  calling  all  the  arresters,  and  to  gel  ihe  furthcoming  sisted.  The 
arrestee  may  also  plead  payment  or  compensation,  or  any  other  defence 
against  the  arrester  which  he  might  have  pleaded  to  an  actinii  I)rought 
against  him  by  the  common  debtor  (Jlonston,  1849,  11  D.  1490).  lie  may 
also  refer  the  e.xistence  of  any  debt  to  the  oath  of  the  common  del>tor.  The 
oath  of  the  common  debtor  will  be  elfectual  against  the  arrester  unless  the 
common  debtor  has  been  made  bankru])t  when  he  made  oath  (Forhra.  1711, 
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Mor.  1246-i).  On  the  ground  that  the  oath  of  tlie  cedent  does  not  hurt  the 
onerous  assignee,  a  reference  to  the  common  debtor's  oath  is  not  allowed 
where  there  has  been  an  intimated  assignation  (Ersk.  iii.  6.  IG).  The 
arrestee  is  not  entitled  to  plead  any  defence  which  is  open  to  the  common 
debtor,  as,  for  instance,  that  there  is  no  debt  due  by  the  common  debtor 
to  the  arrester  (IToKston,  1849,  11  D.  1490).  lUit  this  rule  makes  it 
important  that  the  common  debtor  should  be  made  a  party  to  the  furth- 
coming, so  that  he  may  state  any  defence  he  has  against  the  arrester.  If 
there  is  any  informality  in  the  arrestment  or  the  furthcoming,  the  decree 
against  the  arrestee  will  not  save  him  from  a  claim  at  the  instance  of  the 
original  creditor  (J^)ell,  Com.  ii.  64).  The  arrestee  is  accordingly 
entitled  to  plead  that  the  common  debtor  has  not  been  called  {Smith,  1826, 
5  S.  8).  In  one  case  it  was  held  that,  where  the  common  debtor  had  lost 
his  Scotch  domicile  after  decree  of  registration  had  been  pronounced  against 
him,  it  was  unnecessary  to  use  arrestment  jurisdictionis  fundandm  causa  in 
order  to  make  him  a  party  to  subsequent  furthcoming  {Burns,  1844,  6  D. 
1352).  The  decision  in  this  case  was  somewhat  special,  and  the  opinions 
of  the  judges  have  been  commented  u})on  ( Wvjlitman,  1858,  20  l3.  779). 
But  Burns  was  followed  by  Ld.  Kincairney  (Ordinary),  in  a  case  where 
the  common  debtor  had  no  Scotch  domicile,  and  a  decree  against  him 
obtamed  in  England  had  been  registered  under  the  Judgments  Extension 
Act  (  Valentine,  1897,  5  S.  L.  T.  64).  See  also,  as  to  effect  of  Judgments 
Extension  Act,  1868,  Emjlish  Coasting  and  Shijrping  Co.  Limited,  1886,  14 
It.  220.  The  arrestee  is  also  entitled  to  plead  that  the  decree  on  which 
the  arrestment  proceeds  is  invalid,  on  the  ground  that  the  common 
debtor  was  not  subject  to  the  jurisdiction  of  the  Court  that  pronounced 
it  {Smith,  1826,  5  S.  8). 

The  common  debtor  may  plead  in  the  furthcoming  any  defence  which 
would  have  been  competent  to  him  in  the  original  action  for  the  debt,  and, 
in  addition,  he  may  plead  any  informality  in  the  arrestment  or  the  execution. 

The  procedure  in  an  action  of  furthcoming  is  similar  to  that  in  an  ordinary 
action.  If  the  subject  arrested  is  money, the  decreeof  furthcoming  directs  that 
it  be  paid  by  the  arrestee  to  the  arrester  towards  satisfying  his  debt.  But 
where  the  arrested  subject  consists  of  goods  or  corporeal  moveables,  the 
decree,  in  place  of  ordering  the  arrestee  to  deliver  the  goods  themselves  to 
the  pursuer,  ordains  them  to  be  sold  by  public  sale,  and  the  price  to  be 
delivered  to  the  pursuer.  When  the  interlocutor  ordering  sale  has  been 
pronounced,  the  pursuer's  right  to  the  subjects  arrested  is  estalJished,  and 
cannot  be  defeated  by  another  creditor  afterwards  poinding  the  goods 
{Midrhead,  1735,  Mor.  687).  A  warrant  for  sale  may  be  pronounced  by  the 
judge  although  there  is  no  specific  conclusion  for  sale  in  the  summons,  at 
least  in  the  case  of  corporeal  movea.bles,  as  it  is  assumed  that  the  arrestee 
would  oiler  the  goods  ipsa,  corpora,  in  order  that  he  might  not  be  "decerned 
for  making  furthcoming  a  liquid  sum  for  the  jnice"  (Stair  iii.  1.  38; 
Liicas'  Trustees,  1894,  21  E.  1096).  Such  an  oider  was  pronounced  where 
the  subjects  arrested  were  the  shares  of  a  company  ( Valentine,  1897,  5 
S.  L.  T.'  64). 

The  procedure  in  an  action  of  arrestment  and  sale  of  a  ship  is  not  uidike 
the  procedure  in  a  furthcoming  where  goods  have  been  arrested.  A  warrant 
for  sale  is  concluded  for  in  the  summons.  The  usual  interlocutors  ordering 
inventories,  valuations  of  the  ship  and  its  contents,  and  granting  warrant 
for  its  sale,  are  j>rinted  in  Mackay's  Manual,  382.  This  action  may  be 
brought  before  the  debt  on  which  the  ship  has  been  arrested  in  security 
has  been  constituted,  and  conclusions  for  the  constitution  of  the  dcl)t  may 
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be  combined  wilb  tlie  otber  conclusions  of  tbe  summons  {Taylor,  1831, 
9  S.  205). 

Tlie  ex])enses  of  tlie  fuiUicoming  cannot  be  obUiinod  out  of  tbe  funds 
arrested  {Ma//,  1825,  4.  S.  70).  It  is  competent  to  c<jnclude  for  tbe  expenses 
of  tbe  arrestment  along  witb  tbe  amount  contained  in  tbe  decree  on  which 
tbe  arrestment  was  used,  and  decree  for  tbe  expenses  of  the  furthcoming 
may  be  taken  against  tbe  common  debtrtr.  There  is  usually  no  conclusion 
for  expenses  against  tlie  arrestee,  but  they  are  sometimes  craved  in  tbe 
event  of  bis  appearing  and  olieriug   opposition  to  the  action. 

An  action  of  furthcoming  may  be  brought  either  in  the  Court  of  Session 
or  in  tbe  Sheriff  Court.  By  sec.  47  of  tbe  Slierifl  Court  Act  of  1876,  39  &  40 
Vict.  c.  70,  it  was  provided  that  a  furthcoming  might  lie  brought  in  tbe 
Sheriff  Court  to  whose  jurisdiction  the  arrestee  was  subject,  even  though 
the  common  debtor  should  not  reside  within  the  jurisdiction.  The  Small 
Debt  Act  of  1837,  1  Vict.  c.  41,  s.  9,  gave  similar  power  in  regard  to  Small 
Debt  Furthcomings,  and  tbe  Debts  liecovery  Act,  30  &  31  A'ict.  c.  90,  s.  5, 
incorporated  tbe  above-cited  section  of  the  Small  Debt  Act,  and  made  it 
apply  to  tbe  Debts  Recovery  Court. 

[Mackay,  Manual,  379  ;  Shand,  Practice,  570.]     See  Arrestment, 


Cable. — See  Common  Gable. 


Game  Laws. — Different  branches  of  this  subject,  or  of  cognate 
subjects,  sometimes  treated  under  this  generic  bead,  will  be  found  dealt  with 
in  tbe  articles  undernoted,  viz. — 


lUitDS  (Wild)  rROTECTiox  Act. 

Close  Tlme. 

Deer, 

Dog  Licence. 

Forests. 

Gamekeeper. 

Game  Licence. 

Ground  Game  Act. 

(!uN  Licence, 

Hares. 

Lease. 


muihburn. 

Pigeons. 

Poaching. 

Poison, 

Eabbits, 

Spring-guns. 

Swans. 

Trespass, 

Vekmin. 

Warren. 


Cfesar  records  of  the  ancient  Germans,  Vita  omnis  in  vcnationihus  ct  in 
stialiis  rci  militaris  consistit.  The  description  hebl  good  of  their  descendants 
or  kinsmen,  the  ancient  Scots,  for  down  to  the  close  of  tbe  ]\Iiddle  Ages 
warfare  and  tbe  chase  were  the  favourite,  if  not  almost  tbe  sole,  occupali<»ns 
of  the  Scottish  people.  Devotion  to  the  chase  can  be  traced  throughout 
tbe  Statute  book,  and  lias  left  an  impress  upon  our  laws  wbicb  is  not  yet 
elTaced.  Before  noticing,  however,  tbe  history  of  the  game  laws  in  Scotland, 
it  may  be  well  to  ascertain  tbe  meaning  of  tbe  term  game. 

Game— What  Animals  indtulcd. — i)iirerent  enumerations  of  tbe  kinds 
of  animals  to  be  included  under  tbe  term  are  contained  in  diiVercnt  Statutes. 
But  tbe  term  is  a  popular,  not  a  statutory  or  a  legal  one,  and,  speaking  broadly, 
all  animals  are  game  which  comply  with  the  following  conditions — 
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(1)  The  animal  must  be  a  laud  one:  a  salmon,  being  aquatic,  is  not 
game.  (2)  It  must  be  pursued  for  the  sake  of  sport :  a  mite,  not  being  a 
beast  of  the  chase,  is  not  game.  (3)  It  must  be  edible  :  a  fox,  not  being  fit 
for  human  food,  is  not  game.  All  animals  which  comply  with  these  three 
conditions  are  game,  and  all  such  animals  have  statutory  protection  in  some 
form  or  another.  On  the  other  hand,  all  such  animals  are  not  included  in 
eveiy  Act  regulating  the  protection  or  the  capture  of  game.  And  some, 
like  wood-pigeons,  are  not  enumerated  in  any  of  the  game  Statutes. 

The  Close  Time  Act  (13  Geo.  iii.  c.  54)  mentions  hares,  partridges, 
pheasants,  grouse,  ptarmigan,  black  game,  snipe,  and  quails. 

The  Night  Poaching  Act  (9  Geo.  iv.  c.  69)  provides  tliat  for  the  purposes 
of  the  Act,''the  word  game  shall  include  hares,  i^heasants,  partridges,  grouse, 
black  game,  and  bustards. 

The  Day  Trespass  Act  (2  &  3  Will.  iv.  c.  68)  includes  "  game  "  and  wood- 
cock, snipe,  quails,  landrails,  wild  ducks,  and  rabbits. 

The  Poaching  Prevention  Act  (25  &  26  Vict.  c.  114)  enumerates  hares, 
pheasants,  partridges,  eggs  of  pheasants  or  partridges,  woodcock,  snipe, 
rabbits,  grouse,  black  game,  eggs  of  grouse  or  black  game. 

The  Game  Licence  Act  (23  &  24  Vict.  c.  90)  applies  to  "game"  and 
woodcock,  snipe,  quails,  landrails,  rabbits,  and  deer. 

It  appears,  therefore,  that  the  following  animals  are  enumerated  in  one 
or  other  of  the  modern  Statutes  still  in  force :  of  birds — grouse,  black  game, 
ptarmigan,  partridge,  pheasant,  woodcock,  snipe,  quail,  landrail,  bustard, 
wild  duck ;  and  of  quadrupeds— deer  (including  roe),  hares,  and  rabbits.  In 
addition  to  these,  it  may  be  mentioned  that  capercaillie  are  by  some  considered 
a  variety  of  black  game  or  of  grouse,  and  therefore  as  protected.  Caper- 
caillie are  mentioned  in  obsolete  Act  (1621,  c.  30)  auent  the  sale  of  game. 

Current  Legislation. — The  restrictions  in  the  older  Statutes  in  regard  to 
the  pursuit  of  game  had  reference  either  to  the  place,  the  times  or  seasons, 
or  the  means  emp^loyed  in  capture. 

Place. — As  regards  the  i^lace,  the  idea  of  exclusive  private  right  of  sport 
over  unenclosed  ground  did  not  obtain  in  early  times  unless  the  land  were 
part  of  a  royal  forest  specially  granted  to  some  subject.  The  earliest  Statutes 
dealing  with  the  matter  restrain  the  slaying  of  game,  not  in  other  people's 
property  generally,  but  "in  others'  closes  or  parks,  or  cunningaires 
(warrens)."  Such  are  the  Statutes  1474,  c.  60  ;  1503,  c.  69  ;  1535,  c.  13  ; 
1579,  c.  84;  1587,  c.  59.  The  penalties  imposed  by  some  of  these  Statutes 
were  of  extraordinary  severity,  and  it  is  difficult  to  believe  that  they  were 
actually  exacted.  By  1579,  c.  84,  for  example,  the  punishment  for  breaking 
into  dovecots,  warrens,  or  parks  was  declared  to  be  £10  for  the  first  offence, 
£20  for  the  second,  and  £40  for  the  third,  besides  the  amount  of  the  damage 
done ;  and  where  the  offender  was  not  responsible  in  goods,  he  was  to  suffer 
eight  days  on  bread  and  water  for  the  first  offence,  fifteen  days  for  the 
second,  and  "  hanging  to  the  deid  "  for  the  third. 

Seasons.— A^  regards  the  times  or  seasons  for  the  killing  of  game,  a  close 
time  for  winged  game  was  from  time  to  time  fixed  by  Acts  of  the  Scottish 
Parliament.  Such  are  the  Acts  1427,  c.  108;  1555,  c.  57  ;  and  1707,  c.  13. 
Under  this  head  reference  is  made  to  the  article  upon  Close  Time.  The 
prohibition  of  the  taking  of  deer  and  ground  game  in  time  of  snow  was  a 
matter  to  which  great  importance  seems  to  have  been  attached  by  the  early 
Scottish  legislators.  There  is  a  series  of  Acts  dealing  with  the  matter,  to 
which  belong  an  ancient  Statute  of  Kobert  in.  in  1400;  1457,  c.  88;  1474, 
c.  60:  1535,  c.  14:  1621,  c.  32.  These  provisions  are  now  in  desuetude 
{Donald,  1828,  Syme,  303). 
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Mode  of  Capture. — Tlio  mode  in  wliicli  game  might  be  taken  was  also 
matter  of  anxious  provision,  A  strong  prejudice  appears  for  long  to  have 
prevailed  against  firearms,  which  were  obviously  regarded  as  uns])(>rtsmaidike 
and  wantonly  destructive.  The  use  of  snares  and  nets  for  tlie  capture  of  deer 
and  hares  was  also  prohibited.  The  hound  and  the  hawk  appear  to  have 
been  regarded  as  the  niaidv  and  sportsnumlike  instruments  of  the  chase. 
To  this  series  of  Acts  belong  1424,  c.  3G ;  1551,  c.  9;  15G7,  c.  10;  15|)7,  c 
270  ;  1707,  c.  lo.  Here  again  the  penalties  were  sometimes  of  extraordinary 
.severity.  The  Act  of  1551  extorts  a  shudder  even  from  Sir  George 
Mackenzie:  "This  Act,  iiillictiiig  the  pain  of  death  and  confiscation  of 
moveables  ujjon  such  as  shoot  at  deer,  wild  fowl,  or  wild  beasts,  is  deservedly 
in  desuetude." 

Landed  Qaalification. — The  Act  1G21,  c.  31,  "  anent  hunting  and  baulk- 
ing," ordains  "  that  no  man  hunt  or  baulk  at  any  time  hereafter  who  hath 
not  a  plow  of  land  in  heritage,  under  the  pain  of  one  hundred  ])Ounds." 
Tliis  Act  was  ratified  and  contirme<l  by  1085,  c.  20,  and  is  still  in  force 
{Trotter,  8  Jan.  1809,  F.  C).  The  extent  of  the  plou^hgate  is  doubtful,  but  it 
is  generally  taken  to  be  about  one  hundred  imperial  acres  (see  Irvine  on 
Game  Lav)s,  p.  53,  note).  Tlic  land  must  be  held  in  actual  property  :  tenancy, 
on  liowever  long  a  tenure  or  servitude,  will  not  suffice  {Ilopioun,  YJ  Jan. 
1810,  F.  C.  ;  Welhcood,  1874,  1  II.  507  ;  Forles,  1  Feb.  1809,  F.  C.;  Ahoync, 
10  Nov.  1814,  F.  C,  G  Fat  App.  380).  A  qualified  person  may  grant  per- 
mission to  shoot  over  his  own  lauds  to  a  person  who  is  not  himself  qualified 
{Trotter,  8  Jan.  1809,  F.  C),  an  indulgence  which  deprives  the  whole  rule  of 
nuicli  of  its  importance.  Shooting  with  fowling-pieces  is  "  hunting  and  \\^\sV- 
hv^"  {Trotter,  supra),  but  snaring  hares  is  not  {C\usilis,l82(j,  Shaw  (Just.)  14G). 
Sportinf)  Evjlit  an  Incidcnt\>f  Ownership.— The  right  to  kill  game  was  at 
one  time  regarded  more  as  a  general  franchise,  entitling  the  person  qualified 
to  kill  game  at  least  upon  all  unenclosed  land  (and  nineteen-twentieths  of 
the  land  of  Scotland  were  unenclosed),  not  l)eing  a  royal  forest,  than  as  a 
right  limited  to  the  area  of  Mhicli  the  qualified  person  was  proprietor. 
But  whatever  may  have  been  the  original  theory  of  the  law,  by  the 
beginning  of  the  seventeenth  century,  the  exclusive  right  of  tiie  ou  ner 
of  the  soil  had  come  to  be  recognised,  at  all  events  in  the  more  civilised 
parts  of  Scotland.  Erskinc  (ii.  G.  0),  however,  mentions  that  even  in 
his  time  a  doubt  was  entertained  whether  a  person,  otherwise  qualified  to 
kill  game,  might  not  hunt  or  shoot  over  the  property  of  another  without 
being  guilty  of  trespass.  The  question  arose,  first,  with  reference  to  enclosed 
lands, \vith  the  result  that  the  exclusive  right  of  the  owner  was  affirmed 
{ircdson,  1703,  Mor.  4991 ;  Tuxeddede,  1778,  Mor.  4992). 

A  like  result  was  sul)sequently  reached  in  regard  to  unenclosed  lands, 
and  the  judgment  was  afhrmed  by  the  House  of  Lords  {Breadalbane,  1790, 
Mor.  4999 ;  affd.  1791,  3  Pat.  221).  The  right  to  kill  game  is  therefore,  in 
Scotland,  an  incident  of  the  right  of  i)roperty  in  land.  The  right  may  be 
delegated  either  gratuitously  or  for  payment.  AVhether  it  can  be  perman- 
ently alienated  in  toto  is  doubtful,  but  apparently  it  may  be  communicated 
as  a  servitude  or  5'^^r^si  servitude  in  favour  of  neighbouring  lands  (see  7///^;%, 
1896,  23  K.  GIO).  The  extent  of  the  right  to  pursue  wounded  game  acro.s3 
the  march  into  the  property  of  another  is  an  open  one,  and  in  practice  is 
governed  l)y  comity  (see  per  Ld.  Mackenzie  in  Donald,  1828,  Syme,  303, 
and  also  I)i(/.  41.  1.  5). 

At  one  time  it  appears  to  have  been  doubte.l  whether  a  tenant  might 
not  prohibit  his  landlord  from  hunting  on  the  lands  let,  as  being  injurious 
to  the  tenant's  interests,  and  in  derogation  of  the  grant  contained  in  the 
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lease.  But  the  right  of  the  landlord  was  upheld,  subject,  however,  to 
liability  for  any  extraordinary  damage  which  the  tenant  could  instruct 
(Ixonaldson,  1804,  j\Ior.  15270;  see  Grahamc,  1810,  Hume,  C41).  There  is 
a  long  series  of  decisions  dealing  with  the  matter  (Irvine,  71  et  srq.), 
and  it  is  well  settled  that  for  any  extraordinary  increase  of  the  head  of 
game  the  landlord  may  be  held  lialile.  How  far  this  rule  has  been  affected 
by  the  provisions  of  the  Gronnd  Game  Act  of  1880  is  discussed  in  the 
article  dealing  with  that  Act.  The  Game  Laws  Amendment  Act  of  1877 
provides  that  where,  under  a  lease  dated  after  1  Jan.  1878,  or  by  presump- 
tion of  law,  the  lessor  shall  reserve  the  sole  right  of  killing  game,  the  lessee 
shall  be  entitled  to  recover  in  the  Sheriff  Court  compensation  for  the 
damage  done  to  his  crops  in  each  year,  in  excess  of  such  sum  as  may  have 
been  set  forth  in  the  lease  as  the  amount  of  the  annual  damage  for  which  it 
is  agreed  no  compensation  shall  be  due,  and  if  no  such  sum  shall  be  set 
forth  in  the  lease,  then  in  excess  of  the  sum  of  forty  shillings.  This  pro- 
vision, however,  has  been  largely  superseded  by  the  Ground  Game  Act  of 
1880,  and  is  now  almost  a  dead  letter.  Even  if  a  lease  stipulates  that  no 
damage  shall  be  recoverable  in  respect  of  injury  done  by  game,  damages  may 
be  awarded  if  the  increase  of  game  has  been  so  enormous  as  to  deprive  the 
teniint  of  the  use  of  the  subjects  of  tenancy  {Cadzoiv,  1876,  3  R  666).  The 
landlord  has  a  right  of  relief  for  game  damages  against  the  tenant  of  his 
shooting  responsible  for  the  increase  of  game,  even  although  there  be  no 
stipulation  for  relief  in  the  lease  {Byrne,  1875,  3  li.  255).  A  tenant  cannot 
claim  game  damages  in  respect  of  any  year  for  which  he  has  already  paid 
the  full  rent  without  reservation  of  his  claim  {Broadwood,  17  D.  340).  The 
tenant  is  not  entitled  systematically  to  scare  all  game  olf  his  farm,  in  order 
to  prevent  his  landlord  enjoying  sport  {Wcmyss,  1847  10  D.  204). 
[Irvine,  Game  Laws;  Oke,  Game  Laics.^ 


Game    Licence. — See  Licence  to    Kill    Game;    Licence    to 
Sell  Game. 


Gaming"  and  Betting". — Civil. — The  Eoman  law  in  regard  to 
gaming  and  betting  has  Ijcen  generally  adopted  as  the  common  law  of 
Scotland.  By  that  law  all  agreements  to  engage  in  a  game  w^ere  sjjonsiones 
ludicrce.  The  word  sjwnsio  seems  first  to  have  been  applied  to  a  wager  in  a 
civil  suit  in  which,  as  in  the  semi-criminal  procedure  of  the  sacr amentum., 
the  litigants  staked  a  sum  of  money,  to  await  the  decision  of  the  judge  or 
arbiter.  It  was  afterwards  applied  to  an  agreement  to  take  part  in  a  trial 
of  skill  or  dexterity.  Vmt  a  distinction  was  drawn  by  the  Eoman  jurists, 
which  has  not  been  altogether  followed  in  Scotland.  "  Ludi  apud  Eoman os 
alii  liciti  fuerunt,  alii  illiciti.  Liciti  in  quibus  ars  dombiatur  .  .  .  Illiciti 
sunt  ludi  in  quibus  fors  pnedominatur  nee  pro  virtute  certamen  sit  "  (Voet, 
Com.  on  J).  11.  5).  In  the  latter  case  "  senatusconsultum  vetuit  in 
pecuniam  ludere"  {I).  11.  5.  2.  1)  and  tlie  Eoman  law  did  not  merely  ignore 
the  existence  of  such  games,  but  visited  all  persons  implicated  with  heavy 
penalties.  In  the  case  of  ludi  liciti,  restricted  l)y  Justinian  to  five  in 
number  (6'.  3.  43.  1),  the  exception  seems  to  have  covered  not  only  the 
wager  implied  in  the  fact  of  entering  as  a  contestant,  but  even  bets  by 
others  on  the  result. 

In  Scotland,  all  games  have  to  some  extent  been  dealt  with  alike,  on  the 
ground  that  "  Courts  of  justice  were  instituted    to  enforce  the  rights  of 


GAMING  A  XT)   r.ETTIXG  107 

parties  arising  from  serious  transactions,  and  can  pay  no  regard  sponsioni- 
hus  hulicris"  {Wonhwortli,  1799,  M.  9524).  Gaming  is  not  unlawful  in  the 
sense  that  it  is  punisliable  as  a  crime,  hut  tlie  Courts  will  refuse  to  consider 
questions  wliich  arise  out  of  games.  This  rule  is,  however,  subject  to 
limitation.  Although  the  Ccnirt  will  not  decide  who  is  the  winner  of  a 
competition,  nor  cnler  into  a  consideration  of  the  rules  of  a  game  for  the 
purpose  of  determining  whether  deceit  or  funl  play  has  been  used  to  secure 
the  victory,  yet  if,  aft(;r  the  race  has  liecn  run  or  the  game  ]ilaye<l  and  the 
winner  decided,  any  question  of  law  should  arise  in  regard  to  the  patrimonial 
rights  of  parties,  the  Court  will  not  refuse  to  entertain  it.  And  the  fact 
that  the  relation  in  whidi  the  parties  are  is  due  to  a  sponsio  ludicra  will 
not  debar  it  from  so  doing;  nor  is  it  an  objection  that  these  rights  cannot 
be  determined  without  an  exaniiiiatit)u  of  the  rules  of  the  irame  (J'atcrson, 
1830,8  S.  573  ;  Gmham,  1848,  10  1).  G4G  :  I'aferson,  18GG,4'M.  002  :  Calda; 
1871,  9  M.  1074;  iXohlc,  1889,  5  S.  L.  Rev.  199  ;  Murray,  1896,  23  11.  981). 
Thus  an  action  will  lie  against  the  custodier  of  a  prize  or  the  holder  of  the 
stakes  of  a  race  for  delivery  or  payment  to  the  declared  winner.  The  Court 
will  not  decide  whose  duty  it  is  to  declare  the  winner.  All  nuitters  relating 
to  the  conduct  of  the  race  or  game  must  be  decided  according  to  the  rules  of 
the  game  or  the  agreement  of  parties,  and  such  matters  will  not  be  reviewed 
by  the  Court  (Graham,  supra  ;  O'Connell,  18G4,  3  j\I.  89  ;  Caldcr,  siqjra). 

Wagers  and  lotteries  are  by  the  common  law  of  Scotland  regarded  as 
pacta  iUicita.  Those  who  enter  into  such  agreements  can  found  no  action 
upon  them.  Even  after  the  drawing  is  over  and  the  winner  decided,  he  is 
not  in  a  position  to  enforce  delivery  {Chrisiison,  1881,  9  E.  34 ;  M'Larcn, 
1878,  2  Guthrie,  Sh.  Ct.  Cases,  105;  see  Lottery).  Nor  can  the  winner  of 
a  bet  demand  payment  {Bruce,  1787,  M.  9523;  Worchv:orth,  sup)ra; 
Gordon,  1804,  M.  voce  "  Pactum  lllicitum,"  App.  3  ;  Bell,  Com.  i.  300).  A 
wager  is  defined  by  Anson  as  "  a  promise  to  give  money  or  money's  worth 
upon  the  determination  or  ascertainment  of  an  uncertain  event ;  the  con- 
sideration for  such  a  promise  is  either  something  done  or  given  by  the  other 
party,  or  a  promise  to  do  or  give,  upon  the  event  determining  in  a  particular 
way  "  {Law  of  Contract,  8th  ed.,  181).  A  contract  is  none  the  less  valid  because 
the  profit  or  loss  to  either  party  is  dependent  upon  an  uncertain  condition, 
but  it  is  not  1)inding  when  it  is  in  realitv  a  waQ;er,  thoufrh  having  the  form  of 
a  contract.  The  contract  of  insurance  is  essentially  of  the  nature  of  a 
wagering  contract,  but,  except  in  the  case  of  what  are  known  as  wagering 
policies  (see  Insueance),  is  not  so  recognised  by  the  law.  Such  a  contract 
cannot  in  any  sense  be  considered  a  sponsio  ludicra  {lVordsu:orfh,  supra). 

The  lirst  Scots  Act  which  deals  with  the  subject  of  gaming  and  betting  is 
1G21,  c.  14.  That  Act  provides  that  if  more  than  one  hundred  nierks  be  won 
at  cards  or  dice  within  twenty-four  Imurs,  or  more  than  that  sum  be  won 
within  the  same  period  at  wagering  on  horse-races,  the  surjjlus  is  to  belong  to 
the  kirk-sossion  of  the  ])arish  where  it  was  won,  to  be  used  ftir  the  poor  of  the 
parish.  The  last  reported  case  in  which  ellect  was  given  to  this  statutory 
provision  is  dated  1774  {Jfaxurll,  M.  9522),  but  so  late  as  1854  an  action, 
founded  on  this  Statute,  was  sustained  in  the  SheriiV  Court  at  Falkirk 
(Sh.  I'tobertson— i?r///y  v.  Coiles,  llej..  in  Fa//.irl,-  Jlerald,  12  October  1854). 
In  18G4  Ld.  Deas  ex])ressed  the  opinion  that  the  Act  was  not  in  desuetude, 
and  would  still  be  enforced — "  that  this  Statute  remains  in  force,"  he  said, 
"I  have  no  doubt  whatever"  {O'Connell  3  M.  89;  I'ark,  1GG8,  M.  3459; 
Straiton,  1688,  M.  9506  ;  Bell,  Com.  i.  300).  The  Act  9  Anne,  c.  14,  which 
has  been  made  the  basis  of  decisit)n  in  Scotland  {Pat erson,  supra  \  M'Coul, 
1767,  'M.  9518),  provides  that  "  all  notes,  bills,  lionds,  judgments,  mortgages, 
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or  other  securities  or  conveyances  whatsoever  .  .  .  where  the  whole  or  any 
part  of  the  consideration  .  .  .  shall  be  for  any  money  or  other  valuable 
thins  whatsoever  won  bv  fflimiuL;-  ...  or  bv  betting  on  the  sides  or  hands 
of  such  as  do  game  .  .  .  shall  be  utterly  void,  frustrate,  and  of  none  eilect. 
It  was  accordinulv  held  that  l)ills  and  bonds  granted  for  a  gaming  debt 
were  void  even  in  the  hands  of  an  onerous  endorsee  {Elliot,  1826,  5  b.  3/  ; 
Hamilton,  1882,  10  S.  549  ;  Whites  Trs.,  1819,  5  S.  ;-;9).  But  this  Act  is 
repealed  by  the  Gaming  Act,  1835  (5  &  6  Will.  iv.  c.  41),  in  so  far  as 
it  pro^■ides  that  "  any  note,  bill,  or  mortgage  shall  be  al)solutely  void."  In 
place  thereof  they  are  to  "  be  deemed  and  taken  to  have  been  made,  drawn, 
accepted,  given,  or  executed  for  an  illegal  consideration,"  the  effect  of  which 
is  regulated  by  sees.  27,  29,  30,  and  .38  of  the  Bills  of  Exchange  Act,  1882. 
This  does  not  affect  the  case  of  a  personal  bond,  but  the  onerous  assignee  may 
sue  for  repetition  of  what  he  has  paid  for  the  assignation,  on  the  ground  of  the 
implied  warrandice  dehltiim  suhessc  {Fcrricr,  1828,  6  S.  818).  Most  of  the 
Act  of  Queen  Anne  was  repealed  and  various  other  provisions  enacted, 
including  the  nullity  of  all  contracts  "  by  way  of  gaming  or  wagering,"  by  the 
Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  Imt  tliis  Act  does  not  seem  to  apply  to 
Scotland.  A  supplementary  Statute  (16  &  17  Vict.  c.  119)  expressly 
does  not.  The  object  of  the  former  would  rather  seem  to  have  been  to 
extend  to  England  what  was  already  the  common  law  of  Scotland  (Boyd, 
1855,  17  D.  513;  Fonlds,  1857,  19  J).  803;  O'Conncll,  1864,  3  ^I.  89; 
Calder,  1871,  9  M.  1074;  Bussdl,  1894,  1  S.  L.  T.  533;  Alston,  1895, 
2  S.  L.  T.  473). 

When  a  gaming  or  betting  debt  has  been  paid,  the  rule  applies  mdior 
est  conditio  jwssidentis.  There  is  no  repetition  at  common  law  (  Wordsivorth, 
1799,  M.  9524),  even  when  it  is  averred  that  the  money  was  won  by  a 
preconcerted  system  of  cheating  {Fatcrson,  1866,  4  M.  602).  But  where 
one  party  to  a  wager  has  staked  money  witli  a  stakeholder,  he  would  seem 
to  be  entitled  to  recover  it  from  the  depositary,  so  long  as  it  has  not  actually 
been  paid  over  to  the  winner  {Biggie,  1877,  2  Ex.  T).  422;  Trimble,  1879, 
5  App.  Ca.  342  ;  Bohertson,  1886,  2  S.  L.  Rev.  64) ;  and  this  is  not  affected 
by  the  Gaming  Act,  1892  (O'Sallimn,  [1895]  1  Q.  B.  608).  By  sec.  5  of 
the  Betting  Act,  1853  (extended  to  Scotland  by  the  Betting  Act,  1874),  money 
received  as  a  deposit  on  a  liet  Ijy  the  keeper  of  any  house,  office,  room,  or 
place  used  for  Ijetting,  may  be  recovered. 

The  loser  will  have  no  action  of  damages  for  the  loss  of  money  of 
which  he  has  been  defrauded  by  cheating  at  cards,  where  facility  and 
circumvention  or  some  sindlar  ground  is  not  averred.  The  mere  facts  that 
certain  persons  concocted  a  plan  to  win  money  from  him  by  cheating  at  cards, 
and  that  they  succeeded,  will  instruct  no  claim  {Fatrrson,  1866,  snjrm). 

Where  gaming  debt  is  pleaded  as  a  defence  to  liability  on  a  bond  or  l)ill, 
particular  specification  of  time,  place,  and  circumstance  must  be  made,  and 
without  this  the  defender's  averment  will  not  l)e  admitted  to  proof  {J)(yii, 
1858,  20  D.  1138).  Tlie  onus  of  proving  that  it  was  granted  for  such  a 
deljt  is  of  course  on  the  defender  in  the  claim,  or  the  suspender  of  a  chaige 
on  the  bill  or  bond  {Ainslie,  1851,  14  I).  184). 

Wagering  on  Dijfercnccs. — A  not  unconnnon  Form  of  \v;igoring  is  \vli;it  is 
known  as  "  time  bargains  "  or  "  contracts  for  dillerences."  The  reporti-d  cases 
refer  almost  exclusively  to  transactions  on  the  Stock  Exchange ;  l)ut  there 
is  no  distinction  between  wagering  on  the  prices  of  stocks  and  shares  and 
wagering  on  the  prices  of  wheat,  iron,  or  any  other  commodity.  There  may 
be  gambling  where  there  is  no  gaming,  and  one  who  has  entered  into  a 
transaction  as  a  mere  speculator  is  not  debarred  thereby  from  maintaining 
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Jill  acti(jii,  provided  he  does  not  found  upon  a  \va<^ering  contract  (MuUisoii, 
1889,  IG  li.  350).  "  A  man  goes  to  a  l)roker  and  directs  him  to  huy  and  sell 
so  much  stock,  as  tlie  case  may  ho.  That  may  he,  in  the  eye  of  the  purchaser, 
a  gamhhug  transaction,  or  it  may  not.  If  he  means  to  irnest  his  money  in 
the  jiurcliase  of  the  stock  which  he  orders  to  he  hmight,  that  und(»vditedly  is 
a  perfectly  legitimate  and  real  husiness  transaction.  If  he  d(jes  not  mean  to 
take  up  his  stock, — if  lie  means  to  sell  a^ain  hefore  the  settling  day  arrives, — 
that  mav  he  a  gamljling  transaction  so  far  as  he  is  concerned,  i)ut  it  is  n(»t 
nec(\ssarily  a  gamhling  transaction  so  far  as  the  hroker  is  concerned  ;  and  in 
order  to  ho  a  gamhling  transaction  such  as  the  law  points  at,  it  must  he  a 
gamhling  transaction  in  the  intention  of  hoth  the  parties  to  it  "  (dictum  of 
Cave,  J.,  ai)prov('d  l»y  House  of  Lords  in  the  Uniirrsnl  Sfork  EjcJianf/r  Co.  Ld. 
V.  Stracliau;  189G,  App.  Ca.  IGG).  To  constitute  a  wagering  contract,  these 
are  necessary :  there  must  he  two  parties,  opposed  to  each  other  directly  or 
through  the  intermediary  of  hrokers,  of  whom  one  must  lose ;  hoth  must 
intend  the  transactions  to  he  fictitious,  neither  heing  hound  to  give  or  accept 
delivery  of  the  stock,  shares,  or  goods  {Boyd,  1855,  17  L).  513;  Tluukcr, 
1878,  4  Q.  B.  D.  685;  FoukU,  1857,  19  D.  803;  Ri^l,  1881,  8  R  729; 
Ncidon,  1884,  11  R  554 ;  Hciman,  1885,  12  R  406  ;  Gillies,  1885, 13  E.  12  ; 
Moll imn,  supra:  Shaw,  1890,  17  E.  466;  Liquidator  of  the  Universal  Stock 
Exckanoe  Co.  Limited  v.  Howat,  1891,  19  R  128;  Mole,  1894,2  S.  L.  T.  365  : 
The  Universal  Stock  Exchange  Co.  v.  Strachan,  siqmi).  The  question  whether 
the  transactions  are  real  or  fictitious  is  one  to  he  proved  by  evidence.  The 
fact  that  the  contract  is  in  writing  and  ex  facie  enforceable  is  not  conclusive 
of  its  reality,  nor  is  it  necessarily  fictitious  if  no  delivery  has  followed  or 
was  expected  to  follow,  but  only  i)ayment  of  dillcreuces  {Shav\  svpra).  "  No 
doubt  if  it  could  1)0  shown  that  there  was  a  su1)-contract  or  latent  under- 
standing that  the  contract  for  delivery  of  stock  was  not  to  be  enforced,  then 
the  case  would  result  in  a  contract  for  differences  ....  And,  again,  if 
there  be  an  ol)ligation  legally  enforceable  to  deliver  stock,  the  mere  cir- 
cumstance that  "the  speculator  in  his  own  mind  does  not  mean  to  enforce 
the  contract,  but  is  content  to  take  his  differences  when  offered  to  him,  will 
not  make  the  contract  one  for  differences  which  the  law  will  not  enforce" 
(per  Ld.  M'Laren,  ib.).  A  contract  to  deal  in  differences  only  may  lie 
proved  by  a  course  of  transactions  which  clearly  shows  that  such  was  the 
real  agreement  of  parties  (ffeiman,  su2Jra ;  The  Universal  Stock  Exchamjc 
Co.  Ld.  V.  Strachan,  supra). 

If  the  Court  is  satisfied  that  what  it  is  dealing  with  is  a  wagering  con- 
tract, it  will  not  consider  the  case  at  all,  altliough  the  contract  is  one  to  be 
construed  by  the  law  of  another  country,  under  which  it  is  valid  and 
enforceable  {Heiman,  supra). 

Rights  of  Agents  and  Brokers. — The  question  was  raised  in  Foulds 
(supra)  whether  the  broker  through  whom  wagers  on  differences  were 
entered  into  could  recover  his  commission  from  his  constituent.  This  was 
not  decided;  but  in  the  case  of  Knight  tC  Co.  (1892,  19  E.  959),  the  pur- 
suers, a  firm  of  betting  agents,  were  found  entitled  to  maintain  an  action  for 
money  disbursed  on  behalf  of  their  principal,  who  had  employed  them  to 
make  bets  for  him,  and  had  lost.  The  converse  has  been  held  in  England, 
namely,  that  a  principal  who  has  commissioned  an  agent  to  make  bets 
for  him  may  sue  for  payment  of  money  received  by  the  agent  on  his 
behalf  (Bridges,  1885,  15  Q.  B.  D.  363).  The  ratio  decidendi  in  these  cases 
was  that  they  depend  on  another  contract  than  the  contract  of  wager,  to 
wit,  tluit  of  agency,  and  that  "  there  is  no  such  legal  taint  in  betting  as  to 
infect  all  the"  con  tracts  which  are  in  any  way  related  to  it"  (per  Ld.  Bros. 
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Eobertsoii  in  Jv night  &  Co.,  snj^ra).  On  the  other  liand,  a  commission  agent 
who  had  omitted  to  make  bets  as  instructed  by  liis  constitutent,  was  held 
not  liable  to  be  sued  for  damages  for  breach  of  contract,  on  the  ground 
that  if  the  bets  had  been  made  the  money  won  would  not  liavo  been 
recoverable  from  tlie  loser  (Cohen,  1880,  22  Q.  B.  i).  G8U).  By  the  Gamiug 
Act,  1892,  it  is  provided  tliat  "any  ])romise,  express  or  implied,  to  pay  any 
person  anv  sum  of  nunicy  luiid  by  liini  uudcv  or  in  respect  of  any  contract 
or  atiTeemcnt  rendered  null  and  void  by  the  Act  of  the  8th  and  9th  Vict. 
c.  109,  or  to  pay  any  sum  of  money  by  way  of  commission,  fee,  reward,  or 
otherwise  in  respect  of  any  sucli  contract,  or  of  any  services  relating 
thereto  or  in  connection  therewith,  shall  be  null  and  void,  and  no  action 
shall  be  brought  or  maintained  to  recover  any  such  sum  of  money."  But 
this  Act  probably  does  not  apply  to  Scotland  (liusscll,  1894,  1  S.  L.  T.  b'^'^  ; 
Alston,  1895,  2  8.  L.  T.  473,  12  S.  L.  Eev.  Ill ;  M'Sorlcy,  1897,  5  S.  L.  T.  7). 
In  England,  it  has  been  held  to  apply  although  the  agent  who  paid  the 
debt  was  not  concerned  in  any  way  in  the  transactions  by  which  it  was 
incurred,  and  although  no  knowledge  of  the  money  being  due  for  a  gaming 
debt  was  brought  home  to  him  (Tatam,  [1893]  1  Q.  B.  44).  Money  lent 
to  be  repaid  only  in  the  event  of  a  wager  terminating  in  a  particular 
manner,  is  money  paid  in  respect  of  a  wager,  and  its  recovery  is  struck  at 
by  the  Act  (Carney,  [1897]  1  Q.  B.  634). 

Criminal. — The  only  form  of  sport  which  is  specifically  penalised  in 
Scotland  is  cock-fighting  (Cruelty  to  Animals  (Scotland)  Act,  1895,  s.  2), 
but  some  others  may  be  punished  under  difierent  heads  of  crime.  Thus, 
prize-fighting  is  punished  as  breach  of  the  peace ;  and  those  which  involve 
cruelty  to  animals  may  be  liable  to  prosecution  under  the  Act  of  1850 
(Johnstone,  1892,  20  E.  J.  C.  37,  3  White,  432). 

There  is  a  recoguised  distinction  between  lawful  and  unlawful  gaming, 
the  latter  being  generally  such  as  it  is  the  policy  of  the  law  to  dis- 
courage as  of  a  demoralising  tendency.  Accordingly,  various  provisions 
have  been  enacted  which  prohil)it  unlawful  gaming  in  certain  places, 
and  the  keeping  of  places  where  such  gaming  is  carried  on.  The  Act 
1621,  c.  14,  enacts  "that  no  man  shall  play  at  cards  nor  dyce  in  any 
common  house,  town,  hostelrie,  or  cookes  houses  under  the  pain  of  £40 
money  of  this  realme,  to  be  exacted  of  the  keeper  of  the  saids  inns  or 
common  houses  for  the  first  fault,  and  losse  of  their  liberties  for  the  next." 
Under  the  Public  House  Statutes  it  is  a  la-each  of  certificate  for  the  holder 
of  a  hotel  or  public-house  licence  to  "  permit  or  suffer  any  unlawful  games  " 
on  the  premises.  But  there  are  in  Scotland  no  games  which  are  in  them- 
selves unlawful,  all  Statutes  prohibiting  the  playing  of  particular  games, 
without  reference  to  the  place  where  they  are  played,  being  in  desuetude. 
A  lawful  game  does  not  become  unlawful  by  being  played  for  a  stake, 
and  dominoes  is  not  an  unlawful  game  (Hogrian,  1889,  2  White,  282). 
The  Prevention  of  Gaming  (Scotland)  Act,  1869  (32  &  33  Vict.  c.  87, 
s.  3),  provides:  "All  chain  droppers,  thimljlcrs,  loaded  dice  players, 
card  sharpers,  and  other  persons  of  similar  description  who  shall  be 
found  in  any  public  place  or  in  any  grouiuls  open  to  the  ])ublic  or  in  any 
public  conveyance  in  possession  of  implements  or  articles  for  the  practice 
of  chain  dropping,  thind)ling,  loa<led  dice-playing,  card-sharping,  or  other 
unlawful  gaming,  or  who  shall  in  any  such  place,  grounds,  or  conveyances 
exhiljit  such  implements  or  articles  in  order  to  induce  or  entice  any  person 
to  engage  in  any  such  game,  or  who  by  any  such  fraudulent  act  or  device 
shall  cozen  and  cheat,  or  attempt  to  cozen  and  cheat,  any  person  in  any 
puljlic  place,  or  in  any  grounds  open  to  the  public,  or  in  any  public  convey- 
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ance,  may  be  convicted,"  etc.;  and  sec.  40G  of  the  Burgh  Police  (Scothxnd) 
Act,  1892  (55  &  56  Vict.  c.  55),  contains  a  wider  provision  to  tlie  same 
efCeut.  In  the  case  of  a  prosecution  under  a  similar  section  in  the  Aberdeen 
rolice  and  Waterworks  Act,  1802,  liut  which  contained  the  expression  "and 
other  swindler  of  that  or  any  similar  dcscrijjtion,"  it  was  held  that  the 
accused,  who  cxliibited  a  wheel  of  fortune  hn-  whidi  lu;  sold  8  tickets  at  Id. 
each,  and  ainiounced  that  he  would  keep  od.  and  pay  od.  t<j  the  winner,  was 
not  a  swindler  in  the  sense  of  the  Act  {Mdcin,  1890,  18  Ji.  J.  C.  10,  2 
White,  555).  The  Burgh  INjlice  Act,  by  sec.  o9.'3,  prohibits  the  assembling 
of  two  or  more  persons  in  any  street  or  open  place  "for  the  ))urp(jse  of 
engaging  in  lotteries,  betting,  or  gaming";  but  such  a  place  must  be  one 
to  which  the  public  has  access  at  all  times  by  right  or  permission,  not 
private  and  enclosed,  to  which  admission  is  oidy  obtainable  at  ]»artieular 
times  and  on  payment  (Younr/,  1893,  20  B.  J.  C.  62,  3  White,  487);  and 
it  is  no  contravention  of  this  section  for  two  persons  meeting  on  the  street 
to  make  a  bet,  although  one  of  them  is  proved  to  be  a  professional  book- 
maker {Bonnar,  1896,  23  B.  J.  C.  39).  It  is  unnecessary,  in  a  charge  under 
this  section,  to  specify  the  persons  with  whom  the  accused  assembled  if  they 
are  in  fact  unknown  to  the  prosecutor  {Walker,  1894,  22  B.  J.  C.  22,  1 
Adam,  523). 

It  was  stated  in  Grecnhuff  (1838,  2  Swin.  128)  that  the  keeping  of  a 
gaming-house  is  an  offence  indictable  at  common  law,  but  prosecutions  for 
keeping  a  gaming  or  betting  house  are,  as  matter  of  practice,  always  founded 
upon  Statute.     The  statutory  provisions  relating  thereto  are  contained  in 
the  Betting  Acts,  1853  to  1874  (16  &  17  Vict,  a  119,  and  37  &  38  Vict, 
c.  15),  the  iiurgh  Bolice  Act,  s.  407,  and  Municipal  Police  Acts,  containing 
provisions  similar  to  those  in  the  public  Acts.     The  Statutes  12  ( Jeo.  ii.  c. 
28,  and  18  Geo.  ii.  c.  34,  directed  against  gambling-houses,  do  not  apply  to 
Scotland  {Grecnhuff,  supra).     The  Betting  Act,  1853,  s.  1,  provides:  "No 
house,  office,  room,  or  other  place  shall  be  opened,  kept,  or  used  for   the 
purpose  of  the  owner,  occupier,  or  keeper  thereof,  or  any  ])cr.son  using  the 
same,"  or  others  on   their  behalf,  "or  of  any  person  having  the  care   or 
management  or   in  any  manner  conducting  the  business  thereof,  betting 
with  persons  resorting  thereto,"  or  for  the  purpose  of  receiving  money  as 
deposits  on  bets  ;  "  and  every  house,  office,  room,  or  other  ])lace  o])ened,  kept, 
or  used  for  the  purposes  aforesaid,  or  any  of  them,  is  hereby  declared  to  be 
a  common  nuisance  and  contrary  to  law."     The  Act  forbids  the  owner  or 
occupier  to  keep  such  house,  etc.,  or  permit  the  same  to  be  used  by  another 
for  either  of  these  purposes,  and  provides  a  penalty  on  any  person  using 
the  same,  and  on  the  manager  of  a  house,  etc.,  kept  for  any  such  purpose 
(s.    3).     They   are   forbidden    to   receive    deposits   on    bets,   or  give   any 
acknowdedgment,  note,  security  or  draft   nu  receipt  entitling   any  person 
to   payment    of    any    money    on    a    betting    contingency    (s.    4).      The 
Burgh  Police  Act  includes  a   gaming-house  as   well   as   a   betting-house 
in  its  scope,  and  by  both  these  Statutes  power  is  given  to  the  police  to 
enter   such    gaming   or    betting   house,    and    seize    all    imi>lements    for 
carrying  on  the  forbidden  transactions.     Every  person  found  within  the 
]>remises  without  lawful  excuse  is  liable  to  punishment  under  the   JUngh 
Police  Act,  and  it  is  not  necessary  to  prove  "  that  any  person  found  jdaying 
at  any  game  was  playing  for  any  money,  wager,  or  stake."     There  is  only 
one  reported  case  in  the  Scots  Courts  in  which  the  words  "  house,  office, 
room,  or  other  place,"  in  the  Betting  Act,  1853,  were  the  subject  of  interpreta- 
tion, and  it  contlicts  to  some  extent  with  the  English  decisions.     It  was 
hekl  here  that  a  racecourse,  20  acres  in  extent,  is  not  a  "  house,  office,  room. 
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or  other  place"  in  the  sense  of  the  Statute,  and  tluit,  even  if  it  were,  the 
proprietor  who  saw  that  betting  was  being  carried  on  by  betting  men  at 
races  held  there,  and  did  not  try  to  prevent  it,  althongh  he  gave  them  no 
special  faciHties,  did  not  "knowingly  and  wilfully  permit"  the  use  of  it  for 
betting  {Hcnrdtij,  1885,  13  E.  J.  C.  9,  5  Coup.^OlJ).  The  following  is  a 
summary  of  the  principal  English  decisions.  The  "  place  "  does  not  require  to 
be  roofed  {Shau\  18G8,  L.  IL  o  Ex.  137),  or  indeed  to  be  a  structure,  permanent 
or  temporary,  so  long  as  it  is  a  fixed  and  ascertained  s})ot  or  area  {Bows, 
1874,  L.  E.  9  C.  P.  339).  A  moveable  box  placed  within  the  ring  on  a 
racecourse,  upon  which  a  betting  man  stood,  has  been  held  to  come  within 
the  expression  {Gallavmy,  1881,  8  Q.  B.  1).  275),  and  also  an  enclosed  piece 
of  ground  used  for  pigeon-shooting  {Eashvood,  1874,  L.  E.  9  Q.  B.  440). 
A  person  who  moved  about  in  a  reserved  portion  of  a  field  used  for  dog- 
races,  and  made  bets  wntli  various  other  persons,  was  held  not  liable  for 
"using  a  place"  for  betting  with  persons  resorting  thereto  {Snow,  1885,  14 
Q.  B.  D.  588 ;  Whitclinrd,  1890,  17  Cox,  70).  On  the  other  hand,  a  book- 
maker who  occupied  a  particular  spot  on  a  well-defined  piece  of  vacant 
ground,  which  he  had  no  authority  to  use,  and  made  bets  w4th  persons  who 
resorted  there  for  that  purpose,  w\as  found  to  come  within  the  Statute 
{M'lnanci/,  [1897]  1  Q.  B.  GOO;  Liddcll,  [189G]  1  Q.  B.  295;  Hornsby, 
[1892]  1  Q.  B.  20;  The  Queen  v.  Worton,  [1895]  1  Q.  B.  227);  and  a  book- 
maker who  moved  about  witliin  an  enclosure  known  as  Tattersall's  Eing,  on 
a  racecourse,  was  held  liable  for  "  using  a  place" — viz.  the  enclosure — for 
betting  {Hav-l-e,  [1897]  1  Q.  B.  579).  But  the  case  of  Hawke  has  been 
overruled,  and  Gcdlaway  and  Eastwood  adversely  commented  on,  by  the  Court 
of  Appeal  in  Powell  ([1897]  2  Q.  B.  242).  In  that  case  Ld.  Esher,  M.  E., 
said :  "  It  seems  to  me  that  the  place  must  be  a  place  used  for  betting 
which  can,  for  the  purpose  of  l)etting,  be  not  unreasonably  deemed  to  be  a 
place  of  tlie  same  kind  as  a  house,  office,  or  room  used  for  the  purpose  of 
betting.  It  need  not  be  a  building  built  like  a  house,  room,  or  office,  it 
need  not  be  a  covered  place,  it  need  not  be  railed  off"  or  boarded  off,  so  as 
to  prevent  physical  access  to  it  except  through  a  particular  part  of  the 
raihng  or  hoarding;  but  it  must  be  a  defined  space  capable  from  its 
condition  of  being  used  by  a  person  who  desires  so  to  use  it  as  if  it  were 
his  house,  room,  or  office,  used  by  him  as  such  for  his  betting  business." 
And  as  to  what  constitutes  use,  he  said :  "  There  are  and  must  be  soine 
essential  rights  of  a  person  using  a  place  as  his  house,  his  office,  or  his 
room,  different  from  the  riglits  as  to  it  of  persons  who  are  not  using  it  as 
their  house,  office,  or  room.  He  must  have  some  rights  of  user  peculiar  to 
himself  and  exclusive  of  their  rights,  if  any.  .  .  .  The  user  l>y  a  person  of 
a  place  as  if  it  were  his  room  or  office  necessarily  im])lies  some  exclusive 
riglit  in  him  as  against  some  otlier  persons."  Lindley,  L.  J.,  and  Lopes, 
L.  J.,  were  of  opinion  that  the  word  "  place  "  could  not  be  held  to  include 
such  an  enclosure  as  Tattersall's  Eing.  A  tenant  of  recreation  grounds 
has  been  found  liable  for  permitting  the  use  of  the  place  by  other  persons 
for  tlie  purpose  of  betting,  when  betting-men  were  in  tlie  habit  of  resort- 
ing there  to  carry  on  their  business  during  the  progress  of  sports.  The 
tenant  was  aware  of  this  practice,  and  did  nothing  to  prevent  it  {Haigh, 
1874,  L.  E.  10  Q.  B.  102).  The  manager  of  recreation  grounds  which 
belonged  to  a  company,  and  where  Ijetting  was  carried  on  during  the 
sports,  was  held  n(jt  liable  for  acting  as  manager  of  a  "  house,  office,  room, 
or  other  place  kept  or  used  "  for  the  purpose  of  betting,  on  the  ground  that 
the  primary  purpose  for  winch  tlie  place  was  kept  was  not  betting,  but 
racing  {The  Queen  v.  Coolc,  1884,  13  Q.  B.  D.  377).     The  Act  does  not 
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apply  to  tlic"  case  of  iiieinbers  of  a  private  club  betting  with  each  other 
witliiu  the  (lub  premises  {Downes,  [1895]  2  Q.  li.  2013). 

In  a  char<i,e  for  kecjjin.i;-  a  ^aniin^-  or  betting'  liousc  it  is  not  necessary  to 
sjiecify  whether  a  <^aniing  or  a  bettin;^  house  is  kept, or  to  specify  particular 
persons  with  whom  the  accused  betted,  if  tliey  are  unkntnvn  to  the 
prosecutor  {Duff,  1892,  20  J{.  J.  C.  :3:;,  3  White,  :399). 

It  is  illegal  to  send,  exhibit,  or  i)ul)lish  any  letter,  circular,  advertisement, 
etc.,  whereby  it  is  made  to  ai)])ear  that  any  house,  ollice,  room,  or  ]»lace  is 
ke[)t  for  making  bets  or  for  exhibiting  l)etting  lists,  or  to  invite  anyone  to 
resort  there  for  the  purpose  of  betting  (Betting  Act,  1853,  s.  7),  or  whereby 
it  is  made  to  appear  that  iiii'drni.ilinii  nr  advice  will  be  given  with  regard 
to  the  making  of  bets,  or  tliat  anyone  will  make  bets  for  another,  or  with 
intent  to  induce  any  person  to  ai)ply  to  any  place  or  person  for  betting 
information  or  advice,  or  inviting  any  person  to  make  or  take  a  share  in  a 
bet  (Betting  Act,  1874,  s.  3).  It  has  been  held,  in  England,  that  an 
advertisement  offering  to  give  information  about  a  race  must,  to  be  in 
contravention  of  these  Acts,  do  so  for  the  purpose  of  bets  l»eing  made 
in  a  betting-house  {Cox,  1883,  12  Q.  B.  D.  126).  By  the  Betting  and 
Loans  (Infants)  Act,  1892  (55  &  56  Vict.  c.  4),  it  is  illegal  for  anyone,  for 
the  purpose  of  earning  profit,  to  send  to  a  person  wdiom  he  knows  to  be  a 
minor  or  i»ui)il  any  document  hiviting  such  person  to  enter  into  any 
betting  transaction,  or  to  apply  to  any  person  or  place  for  information  in 
relation  tliereto.  If  the  document  is  sent  to  a  person  at  any  place  of 
education,  knowledge  of  minority  is  presumed  (ss.  1,  3,  7). 

The  Cruelty  to  Animals  (Scotland)  Act,  1850  (13  &  14  Vict.  c.  92,  s.  2), 
and  the  Burgh  Police  (Scotland)  Act,  1892,  s.  405,  penalise  the  keeping,  or 
using,  or  acting  in  the  management  of  any  place  for  the  purpose  of  fighting, 
l)aiti"ng,  or  worrying  any  animal,  or  permitting  any  place  to  be  so  used,  or 
taking  part  in  any  such  sport.  But  taking  part  in  such  sport  means  doing 
so  in  a  place  kept  for  the  purpose  {Broivn,  1892,  19  R  J.  C.  22,  3  White, 
183). 

The  Burgh  Tolice  Act,  s.  381  (26),  also  prohibits  the  playmg  of  games  m 
any  street  to  the  danger  or  annoyance  of  the  residents,  but  expressly 
permits  them  on  a  common  or  })idjlic  park. 


Gaols. — See  Pkisons. 

Garbalcs  clecimae.— See  Decim.e  gakbales. 

Gas.— The  Gas  and  Water  Works  Facilities  Act,  1870,  33  &  34  Vict, 
c.  7U,  and  the  (4as  and  Water  Works  Act,  1870,  Amendment  Act,  1873,  36 
&  :'.7  Vict.  c.  89,  provide  for  obtaining  powers  by  provisional  order  for  the 
construction  of  gas  works ;  for  the  nranufacture  and  supply  of  gas  in  a 
district ;  for  raising  capital  for  these  purposes ;  and  for  enabling  companies 
or  persons  supplving  gas  to  amalgamate  their  undertakings.  A  provisional 
order  may  be  obtained  by  "any  company,  companies,  or  person."  The 
consent  of  the  local  authority  of  the  district  is  required  before  a  provisional 
order  can  be  obtained,  and  the  consent  of  the  road  authority  where_ power 
is  sou«;Iit  to  break  up  anv  road  under  the  road  authority's  control  (18,  0  Act, 
ss.  3  and  4).  The  Gas  Works  Clauses  Act,  1847,  10  .^-  11  Vict.  c.  15,  and 
the  Gas  Works  Clauses  Act,  1847,  Amendment,  1871,  34  .^-  :'..-  ^  ict.  c.  41, 
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provide  for  the  construction  of  gas  works  and  the  supply  of  gas.  These 
two  Acts  are  construed  together,  and  they  only  apply  when  incorporated 
with  a  special  Act  "  authorising  the  construction  of  gas  works  "  (1847  Act, 
ss.  1-5).  It  is  to  be  noted  that  in  Scotland  the  words  "  undertakers  "  and 
"  commissioners "  in  these  Acts  mean  the  "  gas  commissioners "  who  are 
appointed  to  execute  the  provisions  of  any  private  Gas  Supply  Act  or  the 
Burgh  (Scotland)  Gas  Supply  Act,  1876. 

Construction  of  Works  and  Supply  of  Gas. 

Lands.  —  Gas  commissioners  must  not  manufacture  gas  or  residual 
products,  except  upon  the  lands  described  in  the  special  Acts,  and  they  must 
not  store  gas,  except  upon  those  lands,  without  the  previous  consent  in 
writing  of  the  owner,  lessee,  and  occupier  of  every  dwelling-house  situate 
within'  three  hundred  yards  of  the  limits  of  the  site  where  such  gas  is 
intended  to  be  stored  (1847  Act,  s.  5).  The  comiuissioners  may  sell  and 
dispose  of  lands  vested  in  them,  and  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845,  ss.  128  and  132,  apply  to  such  sale. 

Breaking  up  Streets. — Powers  are  given  to  the  commissioners  to  break  up 
streets,  open  drains,  lay  pipes,  make  sewers,  and  erect  lamps;  but  private 
ground  may  not  be  interfered  with  without  consent.  Any  exercise  of  the 
powers  given  in  regard  to  streets  must  be  under  the  superintendence  of 
the  persons  who  control  the  management  of  the  streets,  and  notice  must 
be  given  to  them  by  the  commissioners  of  the  intention  to  break  up  the 
stre'ets  (1847  Act,  ss.  6-12). 

Breaking  up  Streets. — Attorney- General  v.  Sheffield  Gas  Consumers  Co., 
1853,  3  De  G.  M.  &  G.  309  ;  Beg.  v.  Sheffield  Gas  Consumers  Co.,  1853, 
18  Jur.  146;  Reg.  v.  Longton  Gas  Co.,  18G0,*2  E.  &  E.  651;  Goldsmid,  1866, 
L.  E.  1  Ch.  349 ;  Attorney-General  v.  Cambridge  Consumers  Gas  Co.,  1868, 
L.  E.  4  Ch.  71 ;  Edgware  Highioay  Board,  1874,  L.  E.  10  Q.  B.  92 ;  Mayor, 
etc.,  ofBrcston,  1886,  53  L.  T.  719. 

Supply  of  Gas. — The  connnissioners  may  enter  into  contracts  with  any 
person  for  lighting  or  sup[)lying  with  gas  any  public  or  private  building, 
or  for  providing  any  person  with  pipes,  burners,  meters,  and  lamps,  and  for 
the  repair  thereof.  They  may  enter  into  any  contract  with  the  commissioners, 
trustees,  or  other  persons  having  the  control  of  the  streets  within  the  limits 
of  any  special  Act  for  lighting  the  same  with  gas;  for  providing  such 
commissioners,  trustees,  or  persons  with  lamps,  lamp-posts,  burners,  and 
pipes  for  such  purposes,  and  for  the  repair  thereof  (1847  Act,  s.  13).  The 
commissioners,  if  required,  must  supply  gas  to  all  premises  within  twenty- 
five  yards  of  a  main  pipe  (1871  Act,  ss.  11,  36),  and  they  must  also  supply 
public  lamps  within  fifty  yards  from  any  of  the  mains  (1871  Act,  ss.  24,  36). 
It  is  to  be  observed  that  the  Board  of  Trade  may  relieve  the  gas  commis- 
sioners under  any  special  Act  from  their  obligation  to  supply  gas,  if  the 
Board  are  satisfied  that  any  part  of  the  area  under  the  special  Act  is 
sufficiently  supitlied  with  electric  light,  and  that  the  supply  of  gas  in  such 
part  has  ceased  to  be  remunerative  to  the  gas  commissioners  (The  Electric 
Lighting  Act,  1882,  s.  29). 

Gen£rcd  Brovisions. — The  Acts  of  1847  and  1871  also  make  provision  for 
Testing  Gas,  Waste  and  Misuse  of  Bijjes,  Injury  to  Bipcs,  Fun  I  lag  Water  and 
Nuisances,  Recovery  of  Gas  Rents,  Meters,  etc. 

Sale  of  Gas. 

The  Sale  of  Gas  Act,  1859,  22  &  23  Vict.  c.  iS^  ;  the  Sale  of  Gas  Amend- 
ment Act,  1860,  23  &  24  A^ict.  c.  147,  and  the  Sale  of  Gas  (Scotland)  Act, 


GAS  115 

1864,  27  &  28  \'ict.  c.  'JG,  [trovkle  for  regulaLiug  the  measures  used  in  the 
sale  of  gas;  but  these  Acts  liave  no  operation  until  adopted  in  counties  by 
the  justices  (now  the  County  Council  L.  G.  Act,  1889,  s.  11  (o)),  and  in 
royal  burghs  by  the  magistrates. 

Fouling  Watkr  and  Nuisance, 

By  the  Gas  Works  Clauses  Act,  1847,  10  &  11  Vict.  c.  15,  s.  21,  tlie 
penalty  imposed  on  a  gas  company  for  fouling  a  stream  with  gas  washing  is 
£200  and  £20  for  eacb  day  during  which  the  nuistmce  continues.  IJy  the 
rublic  Health  Act,  1807,  30  &  31  Vict.,  s.  27,  a  penalty  not  exceeding  £50 
is  iuiposed  for  causing  water  to  be  corrupted  by  gas  washing.  In  Hopkhis 
(:;0  L.  J.  Kx'ch.  GO)  a  penalty  was  imposed  although  the  percolation  of  gas 
washing  was  caused  by  the  fault  of  another  than  the  gas  company. 

BuiiGii  Gas  Supply. 

The  Burgh  Gas  Supply  Act,  187G,  39  &  40  Vict.  c.  10,  amended  in  its 
18tli  section  by  the  Burgh  Gas  Supply  x\ct,  1893,  5G  &  57  Vict.  c.  52, 
makes  provision  for  lighting  burghs  in  Scotland  with  gas,  and  also  for  the 
regulation  of  the  supply.  Any  place  having  town  councillors  or  commis- 
sioners of  police  elected  under  any  general  or  local  Acts  of  Parliament  may 
adopt  the  provisions  of  this  Act  (s.  4).  The  Act  does  not  em])0wer  the 
burgh  adopting  it  to  supply  gas  within  any  part  of  the  area  of  supply  over 
which  the  town  council  or  commissioners  of  police  of  any  otlier  burgh  or 
any  gas  comfiany,  incorporated  by  Act  of  Parliament,  or  any  company, 
partnership,  or  person  authorised  by  any  provisional  order  confirmed  by  Act 
of  Parliament  have  statutory  powers  to  sui)ply  gas  (s.  2). 

Comniissioncrs. — The  commissioners  wlio  execute  the  Act  when  adopted 
are  the  town  council  in  any  burgh  having  a  town  council,  and  in  any 
other  burgh  the  commissioners  of  police  (s.  7).  The  commissioners  may 
appoint  a  committee  of  their  number  for  the  execution  of  the  Act,  to  be 
called  the  "  Gas  Counnittee"  (s.  8).  Two  or  more  burghs  who  have  adopted 
tlie  provisions  of  this  Act  may  amalgamate  for  the  purposes  of  the  Act,  and 
the  joint  committee  is  called  "The  Joint  Gas  Committee."  Sees.  10-17 
provide  for  meetings  of  the"  Gas  Committee,"  and  for  the  auditing  of  books 
and  accounts. 

Foircrs  and  Ohligations  of  Commissioners. — The  commissioners  n)ay 
(subject  to  the  provisions  of  the  Act)  erect,  lay  down,  improve,  extend,  and 
maintain  gasworks,  gasometers,  and  pipes  for  the  distribution  of  gns,  and 
execute  aU  such  works  as  may  be  necessary  for  the  eihcient  manufacture 
and  supply  of  gas  for  pulilic  and  private  purposes,  and  may  purchase, 
ac(|uire  and  hold  lands  and  other  jjroperty  for  these  purposes,  and  may  cairy 
on  any  such  operations  and  business  as  are  usually  carried  on  by  gas 
companies.  The  commissioners  nnist  not  numufaeture  or  store  gas, 
or  any  residual  ])roducts,  upon  any  lands  without  the  pre\ious  consent 
in  writing  of  the  owner,  lessee  and  occupier  of  every  dwelling-house  sitiuUe 
within  tinee  hundred  yards  of  the  limits  of  such  lands  (s.  18).  Before  pro- 
ceeding with  such  manufacture  or  storage  the  commissioners  shall  give 
notice  in  writing  to  every  owner,  lessee  and  occupier  of  every  ilwelling- 
house  situate  wUhin  three  hundred  yards  of  the  limits  of  the  laml  in 
question  and  by  advertisement  ]»ublished  once  a  week  for  two  weeks  in  any 
newspaper  circulating  within  \W  l)urgli,  of  their  intention  to  proceed  with 
such  manufacture  and  storage,  and  in  the  event  of  any  owner,  lessee,  or 
occupier  refusing  or  delayhig  to  give  the  consent  provided  for  in  the  Act  lor 
more  than  ten  days  after  the  la<t  date  of  publication  of  such  advertisement, 
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the  Sherilf  may,  on  the  application  of  the  commissiouers,  and  after  such 
investigation  and  enc|uiry  as  he  may  deem  necessary,  by  a  deliverance 
under  his  hand  find  and  declare  that  such  consent  may  be  dispensed  with, 
and  such  deliverance  shall  be  final  and  not  subject  to  review,  and  the 
Sheriff  shall  make  such  finding  as  to  the  expenses  of  the  application  ns 
shall  seem  to  him  just  in  the  circumstances  (Burghs  CJas  Supply  (Scotland) 
Act,  1876,  s.  2).  The  commissioners  may  sell  superfiuous  lauds  (s.  19),  and 
they  may  purchase  any  undertaking  in  a  burgh  for  the  supply  of  gas  which 
is  carried  on  by  a  company  not  incorpoiated  by  Act  of  Parliament,  or 
authorised  by  provisional  order  confirmed  by  Act  of  Parliament  (s.  20). 
This  may  be  done  compulsorily  and  the  price  may  be  fixed  by  arbitration 
under  the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845  (s.  21).  The 
consideration  given  in  the  purchase  may  be  a  capital  sum  of  money  or 
annuities  or  partly  a  capital  sum  of  money  and  partly  annuities,  provided 
the  annuities  expire  within  forty  years  from  the  date  of  the  purchase 
(ss.  22-26). 

Borrowing  Powers. — The  commissioners  may  borrow  on  mortgage 
any  money  which  may  be  necessary  for  the  purchase  or  erection  of  gas 
works  for  a  burgh,  and  they  may  mortgage  in  security  the  rates  or  charges 
leviable  by  them  under  the  provisions  of  the  Act.  The  commissioners 
may  also  borrow  on  credit  on  a  cash  account.  The  sums  borrowed  must 
be  applied  in  the  payment  of  the  mortgage  and  other  debts  of  the  company, 
and  in  carrying  the  other  purposes  of  the  Act  into  execution.  Further  money 
borrowed  must  not  be  applied  to  works  acquired  or  to  be  constructed  or  to 
the  expenses  of  management  or  to  any  expenses  properly  payable  out  of 
revenue  (ss.  27-37). 

Guarantee  Rate. — The  commissioners  must  fix,  impose,  and  levy  a  rate 
termed  "  The  Gas  Contingent  Guarantee  Eate  "  to  pay  any  annuities  and 
any  interest  due  thereon,  and  the  interest  of  money  borrowed  or  to  be 
borrowed  under  the  provisions  and  for  the  purposes  of  the  Act.  This 
assessment  is  imposed,  levied  and  collected  on  property  situated  within  the 
burgh,  on  the  requisition  of  the  commissioners,  by  the  authority  empowered 
by  law  to  levy  any  assessment  for  police  purposes  (s.  39). 

Sinhinrj  Fund. — In  every  year  after  the  second  year  from  their  commenc- 
ing to  supply  gas  the  commissioners  must  set  apart  as  a  sinking  fund  a  sum 
of  not  less  than  one-fortieth  part  of  the  sums  borrowed,  until  such  sums  are 
paid.  The  fund  is  only  applicable  to  the  redemption  of  mortgages  and 
annuities  and  must  be  lodged  in  l)ank,  or  invested  in  Government  or  on 
heritable  securities  in  the  name  of  "  {name  of  hitrr/h)  Gas  Commissioners  " 

Gas  Bents. — The  commissioners  from  time  to  time  fix  the  price  to  be 
paid  for  gas  to  be  su])plied  during  any  succeeding  year  or  half-year,  and 
until  such  price  is  altered  by  the  commissioners  the  price  so  fixed  remains 
in  force,  provided  that  the  price  shall  be  such  as  will  raise  sufficient  income 
to  discharge  all  the  costs  and  expenses  of  and  incident  to  the  manufacture 
and  distribution  of  the  gas  made,  together  with  the  interest  on  all  money 
borrowed  in  respect  of  the  works,  and  to  provide  the  sinking  fund  required 
by  the  Act,  and  to  provide  for  a  depreciation  and  renewal  fund  sufficient  to 
maintain  the  works  in  perpetuity,  and  for  all  charges  incident  to  the 
occupation  of  such  works.  The  moneys  received  in  respect  of  and  incident 
to  the  manufacture  and  distribution  of  gas  nnist  be  applied  to  such  purposes 
only,  and  any  balance  at  the  end  of  a  year  is  carried  to  the  debit  or  credit 
of  the  succeeding  year.  The  prices  charged  for  gas  must  be  the  same  to  all 
consumers  under  like  circumstances,  and  the  revenue  of  the  gas  works  must 
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be  credited  with  an  amount  fur  the  gas  consumed  for  public  purposes, 
calculated  at  the  rates  cliar-^ed  to  private  consumers,  which  amount  shall 
be  a  cliar<,fe  u])on  the  rates  leviable  for  puldic  lighting  (s.  41). 

llrcdlc'nui  up  directs,  dc. — When  for  the  purposes  of  the  Act  the  commis- 
sioners rcMpiire  to  break  up  a  street  under  their  control  they  are  not 
refpiired  to  give  any  notice  of  their  intentions  to  do  so  (s.  44).  The  commis- 
sioners may  lay  any  pipe,  branch,  or  other  necessary  ajiparatus,  with  the 
consent  of  the  owner  or  occupier  of  any  buikling,  and  may  witli  the  like 
consent  ]irovide  and  set  up  any  apparatus  necessary  for  securing  to  any 
biiililiiig  a  i)roper  and  sullicient  supply  of  gas,  and  for  measuring  and 
ascertaining  the  extent  of  such  supply  (ss.  44  and  4G). 

Sappltj  of  Gas. — The  commissioners,  on  the  request  in  writing  of  the 
owner  or  occupier  of  any  buikling  or  part  of  a  building  within  one  hundred 
yards  of  which  any  main  of  the  comniissi(jners  is  laid,  must  furnish  to  such 
owner  or  occupier  a  supply  of  gas  for  such  building  or  part  of  a  building  on 
condition  tliat  the  person  if  required  gives  reasonable  security  for  the  gas 
to  be  supplied,  i)ays  for  the  cost  of  laying  pipes  {vom.  the  main,  and  if 
retiuired  pays  in  advance  the  estimated  cost  of  laying  the  pipes  (s.  45). 
The  commissioners  may  contract  to  light  adjoining  burghs  and  to  supply 
gas  to  adjacent  districts  (ss.  42,  43).  Consumers  of  gas  supplied  by  com- 
missioners must  consume  tlie  gas  by  meter.  The  meter  is  subject  to  inspection 
by  an  olhcer  appointed  by  the  commissioners,  and  he  may  at  all  reasonable 
times  enter  any  building  or  land  lighted  with  gas  supplied  by  the  com- 
missioners, in  order  to  inspect  the  meters,  fittings  and  works  for  the  supply 
of  gas.  The  register  of  the  meter  is  jn'imd  facie  evidence  of  the  quantity  of 
gas  consumed.  Notice  must  be  given  to  commissioners  in  the  case  of 
putting  up  and  removing  meters ;  meters  must  be  kept  in  repair  by  the 
consumer.  Penalties  are  imposed  for  fraudulently  injuring  meters,  and  in 
case  of  wilful  waste  of  gas  the  commissioners  may  cut  off  the  supply  and 
sue  for  damages  (ss.  47-5o). 

Frcssui-c  of  Gas — Quality  of  Gas. — The  gas  supplied  by  the  commissioners 
to  any  consumer  of  gas  must  be  supplied  at  such  pressure  as  to  balance  a 
column  of  water  from  midnight  to  sunset  not  less  than  six-tenths  of  an 
incli,  and  from  sunset  to  midnight  not  less  than  eight-tenths  of  an  inch  in 
height  at  the  main,  as  near  as  may  be  to  the  junction  therewith  of  the 
service  pipe  supplying  such  consumer.  The  gas  must  be  at  least  of  such 
quality  as  to  produce  from  a  union  jet  or  other  burner  approved  by  the 
Ijoard  of  Trade,  a  light  equal  in  intensity  to  the  light  produced  by 
fourteen  sperm  candles  of  six  in  the  pound  burning  one  hundred  and  twenty 
grains  per  liour  (ss.  5G-5S).  The  commissioners  must  nuiintain  an  apparatus 
to  test  the  illuminating  power  of  gas,  and  any  five  consumers  may  by 
order  in  writing  appoint  some  competent  person,  not  being  one  of  them- 
selves, to  test  the  illuminating  power  and  ])urity  of  the  gas,  the  costs  of 
such  experiment  to  be  paid  according  to  the  result  of  the  examination 
(ss.  58  and  59). 

Recovery  of  Gas  liafes. — The  commissioners  may  by  proceedings  in 
Court  recover  gas  rent  or  any  rate  or  sum  whatever  due  under  the  Act, 
including  the  cost  of  cutting  off  the  gas  if  it  has  been  cut  off  bv  the 
commissioners  (s.  Gl). 

Pkovisions  as  to  Gas  in  Burgii  Police  Scotland  Act,  1892. 

The  Burgh  Police  Scotland  Act,  1892,  provides  that  the  authority  in 
regard  to  gas  in  a  burgh  shall  be  the  provost,  magistrates,  and  town  council 
or  commissioners    (s.   42).       The   commissioners   may   obtain    additional 
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powers  as  to  gas  supply  by  provisional  order  from  the  Secretary  for 
Scotland  (s.  45).  I'^ec.  99  provides  tliat  the  commissioners  shall 
make  provision  for  lighting  in  a  snitable  manner  all  the  streets,  and  all 
other  places  within  the  burgh,  whicli  in  their  judgnioiit  should  be  lighted 
at  the  public  expense,  and  shall  provide,  erect,  and  maintain  such  a  nundjcr 
of  lamps,  lamp-posts,  and  lamp-irons  and  other  appurtenances,  as  may  be 
necessary  for  that  ]iurpose,  and  shall  light,  or  shall  enter  into  contracts  lor 
lighting,  and  cause  to  be  lighted,  such  lamps  by  means  of  gas,  or  such  other 
light  of  an  improved  kind,  subject  to  the  piovisions  of  the  Electric  Lighting 
Act,  1882,  or  any  Act  or  Acts  amending  or  superseding  the  same,  as  they 
may  find  expedient ;  and  the  commissioners  are  hereby  authorised  to  order 
the  lamp-irons,  lamp-posts,  and  lamps  to  be  fixed,  either  upon  the  sides  of 
the  causeways,  streets,  and  roads,  or  upon  the  kerbstones  of  the  pavements 
or  footways,  or  at  or  upon  the  rails,  or  in  vr  upon  the  walls  or  buiklings  on 
the  sides  of  the  streets,  as  they  shall  think  proper,  without  being  liable  to 
any  claim  for  compensation  thereanent.  The  Gasworks  Clauses  Act.  1847, 
the  Gas  and  "Water  AVorks  Facilities  Act,  1870,  the  Gas  AVorks  Chauses 
Act,  1871,  and  the  Gas  and  Water  Facilities  Act  (1870)  Amend- 
ment Act,  1873,  and  any  Act  amending  the  said  Acts,  arc,  except  in  or  so 
far  as  they  are  expressly  varied  by  the  Burgh  Police  Act,  1892,  incor- 
porated with  it.  .  .  .  The  expression  "light  of  an  inijiroved  kind"  in 
the  above-quoted  section  has  been  held  to  include  oil  lamps  {Fleming 
and  Others,  and  Liddesdah  Distriet  Commitlcc  of  Rojiburgh  and  Others,  4 
S.  L.  T.  No.  329).  The  Act  further  makes  provision  for  penalties  fur 
hrealdng  lamps  (ss.  100,  101),  p)rice  of  gas  and  testing  (ss.  102,  103), 
lightiuf)  common  stairs  or  2^ttssagcs  (s.  105),  and  liglitviuj  iridilic  huihlings 
(s.  175). 

Special  Distkict  Lighting. 

Under  the  provisions  of  sec.  44  (1)  («)  of  the  Local  Government  (Scotland) 
Act,  1894,  special  districts  may  be  formed  in  a  county  for  lighting  purposes, 
and  for  the  adoption  for  such  purposes  of  all  or  any  of  the  provisions  of  sees. 
100-105  of  the  Burgh  Police  (Scotland)  Act,  1892.  When  a  lighting  district  is 
formed  the  district  committee  may  adopt  the  Burghs  Gas  Supply  (Scotland) 
Acts,  1876  and  1893,  and  any  amending  Act ;  but  in  such  case  the  provisions 
of  the  Local  Government  Act,  1889,  with  respect  to  capital,  expenditure, 
borrowing,  and  audit  of  accounts  apply  in  lieu  of  the  corresponding 
provisions  in  the  Burghs  Gas  Supply  Acts.  In  interpreting  these  Acts  the 
expression  "  burgh "  is  to  taken  as  meaning  special  lighting  district ; 
"  commissioners,"  "  town  council,"  and  "  connnissioners  of  police  "  are  to  be 
taken  as  meaning  district  committee  (Local  Government  Act,  1894,  s. 
44(10)). 


Gazettes  are  evidence  of  various  acts  of  State,  such  as  addresses 
received  by  the  Crown,  proclamations  and  orders  in  Council,  and  the  like; 
and  mere  production  is  sufhcient  without  further  proof  (P)e]l,  Prin.  s.  2209  ; 
Dickson,  s.  1112  ;  Taylor,  s.  15  ;  R.  v.  Holt,  5  T.  E.  436  ;  Attorney-General  v. 
Theakson,  8  Price,  89 :  Picton's  case,  30  How.  St.  Tr.  493  ;  Van  Omcron,  2 
Camp.  44).  The  Uocimientary  Evidence  Act,  1868  (31  &  32  Vict.  c.  37), 
amended  by  45  Vict.  c.  9, — the  provisions  of  both  Acts  were  extended 
to  the  P>oard  of  Agriculture  by  the  Act  58  Vict.  c.  9,  and  have  been  applied 
in  certain  other  Acts,  e.rj.  the  Naturalisation  Act,  1870  (33  &  .34  Vict.  c.  14, 
s.  12  (5)),  the  Post  Office  Act,  1870  (33    &  34  Vict.   c.   79,  s.   21),   the 
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Prisons  (Scotland)  Act,  1877  (40  &  41  Vict.  c.  53,  s.  58),  the  Military  I^nds 
Act,  1892  (55  &  56  Vict.  e.  43,  s.  17  (3)),— makes  the  London,  Dul^lin,  or 
Ediid)iirL,di  Gazette  j^rimd  facie  e\adence  of  any  proclamation,  order,  or 
regulation  i.ssued  l)y  Her  j\Iajesty  or  the  I'rivy  Council,  or  by  or  under  the 
authority  of  the  Commissioners  of  the  Treasury  or  Admiralty,  Secretaries 
of  State,  Board  of  Trade,  Local  Government  Board,  Education  Department, 
and  Postmaster-  CJeneral.  Observe  that  the  entire  Gazette  must  he  produced  : 
a  cutting  from  it  is  not  sullicient  (7t/y/.  v.  Luvr,  15  Cox,  Cr.  Ca.  280).  But  a 
Gazette  is  not  evidence  of  personal  acts  or  rights  of  which  the  connection 
with  State  affairs  is  slight,  <'.^.  a  royal  grant  of  land  to  a  subject  (Iie(/.  v.  Ifolt, 
ut  siqwa)  ;  unless  it  be  made  admissible  by  Statute.  In  some  cases  the 
Gazette  is  made  conclusive  evidence  (see,  ejj.,  the  Extradition  Act,  1870, 
33  k  34  Vict.  c.  52,  s.  5).  A  Gazette  notice  relating  to  ])rivate 
interests  with  which  the  Crown  has  no  concern  is  proof  of  publication, 
but  not  of  the  fact  published.  It  does  not,  in  the  absence  of  express 
enactment  (see,  e.g.,  the  Partnership  Act,  1890,  s.  36  (2)),  raise  a  presump- 
tion of  knowledge,  uidess  it  can  be  siiown  that  he  whom  it  is  sought  to  bind 
Ity  it  has  read  it  or  is  acquainted  with  it  (Bell,  s.  2209  ;  Taylor,  s.  1666  ; 
Jiickson,  s.  1113).  This  principle  was  applied,  in  an  old  case,  to  a  notice  of 
dissolution  of  partnership,  the  question  being  as  to  the  right  of  action  of 
the  old  corres])ondents  of  a  tlrm  against  a  retiring  partner  {Godfrey,  Pea. 
155,  n.  ;  Jcnkiits,  1  Stark,  419  :  JIart,  2  M.  &  W.  484 ;  cf.  CampheU, 
180:'.,  Hume,  755  ;  Savxrs,  24  Feb.  1815,  F.  C. ;  Bertram,  1822,  1  S.  313). 
It  has  also  l)een  applied  to  a  notification  of  the  blockade  of  a  foreign  port 
in  a  suit  on  a  ship  policy  against  a  firm  of  underwriters ;  the  view  being 
that  while  such  notification  would,  as  between  nation  and  nation,  bind  the 
subjects  of  tbio  State  to  wlunn  it  was  given,  it  would  not  afiect  the  relations 
of  private  persons  inter  se  {Harratt,  9  B.  &  C.  712  ;  Taylor,  s.  1665). 

[Dickson,   Evidence,   ss.    1112,    1113  ;    Taylor,   Evidence,   ss.    15,    1527, 
1662-1665.]     See  Cessio  ;  Sequestration. 


General  Assembly. — See  Church  Courts. 
General  Disposition.— See  Disposition. 
General  Service.— Sec  SEnvirE. 


General  Ship. — The  contract  for  the  conveyance  of  merchandise 
in  a  i/cncral  ship  is  that  by  which  the  master  and  owners  of  a  ship,  destined 
on  a  particular  voyage,  engage  separately  with  various  merchants,  uncon- 
nected with  each  other,  to  convey  their  respective  goods  to  the  place  of  the 
ship's  destination  (Abbott,  Merchant  Ships,  5th  ed.,  212).  It  is  the  pure 
contract  locatio  ajjcris  mercinm  vehcmdarum. 

AVhen  a  ship  is  destined  to  be  thus  employed,  the  fact  is  usually  made 
known  to  merchants  and  to  the  public  by  ailvertisement.  The  shipowner 
in  the  case  of  a  general  ship  is  a  common  carrier  (Bell,  Prin.  s.  411  ; 
Nvgcnt,  L.  E.  1  C.  P.  D.  19,  423).  He  is  bound  to  take  whatever 
goods  are  offered  (Bell,  Prin.  ss.  74,  412),  if  there  is  room  and  the  goods 
are  of  the  kind  whicb  he  professes  to  carry  (Bell, /*/•/«.  s.  159;  Johnson, 
1849,  18  L.  J.  (X.  S.)  Ex.  ?^(S).     lie  mny  refuse  to  take  dangerous  gfiods 
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(Merchant  Shipping  Act,  189-4,  s.  448).  Althougli  n  vessel  is  on  cliarter,  if 
she  is  put  up  by  the  master  as  a  general  ship  and  the  charter  is  unknown  to 
the  shipper,  she  is  to  be  regarded  as  a  general  ship  {The  Figlia  Magrjiore, 
1868,  L.  E.  2  A.  &  E.  106). 

The  agreement  fur  the  carriage  of  goods,  called  the  contract  of  affreight- 
ment, may  be  proved  by  parole.  It  is  sometimes  completed  by  the  mere 
acceptance  on  the  part  of  the  shipper  of  the  terms  of  the  sliipowner's 
advertisement.  More  commonly  there  is  a  special  contract  between  the 
shipper  and  the  shipowner,  or  his  representative.  The  parties  may  make 
any  stipulations  they  please,  modifying  their  common-law  obligations. 
Such  stipulations  or  conditions  are  usually  embodied  in  the  bill  of  lading, 
which  serves  the  double  purpose  of  a  receipt  by  the  master  of  the  ship  i'or 
the  goods,  and  a  document  preserving  evidence  of  the  terms  of  the  contract. 
See  Bills  of  Lading,  vol.  ii.  p.  125. 

The  oljligations  of  parties  to  the  contract  of  affreightment  in  a  general 
ship,  in  the  absence  of  express  stipulations,  may  be  summarised  as  follows  : — 

The  shipowner  undertakes — 

1.  That  the  ship  is  capable  of  receiving  the  sort  of  cargo  for  which  she 
is  engaged  (Bell,  Com.  i.  548;  Abljott,  5th  ed.,  224;  Stanton,  L.  K.  7  C.  P. 
421,  9  C.  P.  390;  affd.  H.  L.  3  Asp.  M.  C.  (N.  S.)  23;  Tattersall,  1884,  L.  P. 
12  Q.  B.  D.  297). 

2.  That  the  goods  will  be  received  on  board  with  care  and  skill,  and 
properly  stowed  (Bell,  ut  supra ;  Abbott,  ut  supra  ;  Blahie,  1859,  28  L.  J,  C. 
P.  329,  opinion  of  Willes,  G.,  at  p.  331 ;  The  Freedom,  1871,  L.  E.  3  C.  P.  594). 

3.  That  the  ship  shall  l)e  seaworthy,  that  is  to  say,  that  she  shall  be  tight, 
stanch,  and  strong,  properly  manned,  and  provided  with  all  necessary  stores, 
and  in  all  respec'ts  fit  for  the  intended  voyage  (Bell,  Com.  i.  549  ;  Lyon, 
1804,  5  East,  428  ;  Wilkie,  1815,  3  Dow,  57  ;  Steel  &  Craig,  1877,4  E.  (H.  L.) 
103 ;  Gilroy,  1892,  20  E.  (H.  L.)  1).  The  obligation  to  provide  a  seaworthy 
ship  includes  responsibility  for  a  latent  defect  {The  Glenfruin,  1885,  L.  E. 
10  P.  D.  103).  The  obligation  to  have  the  ship  properly  manned  includes 
an  obligation  to  take  a  pilot  when  necessary  (Bell,  Com.  i.  553  ;  Abbott,  222)  ; 
and  where  pilots  cannot  be  had,  in  case  of  neccessity  to  take  the  aid  of 
persons  locally  acquainted  with  the  navigation  {Thomson,  182G,  4  S.  670). 
The  obligation  to  have  all  necessary  stores  includes  the  necessary  ship's 
papers  {Levy,  ISIG,  1  Stark.  212).  The  ship  must  not  be  overloaded  (Bell, 
Com.  i.  548;  Abbott,  224);  nor  may  the  master  in  time  of  war  take  on 
board  any  contraband  goods,  whereljy  the  ship  and  cargo  might  be  liable  to 
forfeiture  or  detention  (Abbott,  ut  supra). 

4.  That  the  ship  shall  be  ready  to  sail  at  the  agreed  upon  or  advertised 
time  {Shadforth,  1813,  3  Camp.  385  ;  Jacl^son,  1874,  L.  E.  10  C.  P.  125). 

5.  That  the  ship,  when  ready,  shall  sail  without  undue  delay  (Bell,  Com. 
i.  554;  Tennent,  1843,  5  D.  639;  The  Wilhelm,  1865,  2  Mar.  Cas.  343). 

6.  That  the  master  will  prosecute  the  voyage  by  the  shortest  and  most 
direct  course  consistently  with  safety  and  the  usual  ])ractice,  and  navigate 
the  ship  with  skill  and  care  (Bell  Com.  i.  553  ;  Abbott,  239  ;  Tarnhull, 
1799,  PLume,  300).  Deviation  from  the  course  of  the  voyage  is  thus  not 
permitted,  unless  for  the  purpose  of  saving  life  {Stewart,  17  January  1810, 
F.  C. ;  Davis,  1830,  6  Bing.  716  ;  Searcunanga,  1880,  L.  E.  5  C.  P.  D.  295  ; 
Glyn,  1893,  A.  C.  351). 

7.  That  every  possible  care  will  be  taken  of  the  goods  during  the 
voyage,  and  reasonable  exertion  used  for  preserving  them  if  damaged 
{Notara,  1870,  L.  E.  5  Q.  B.  346;  1872,  7  Q.  31  225;  Adam,  1890, 
18  E.  153). 
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8.  That  the  floods  will  he  delivered  in  good  condition  at  the  port  of 
delivery  (Bell,  Com.  i.  557).  The  manner  of  delivery  is  regulated,  in  the 
absence  of  agreenicnt,  hy  the  custom  of  the  port. 

The  responsihilily  of  the  shipowner  for  the  safety  of  the  goods  under  his 
charge  is  grouniU'(l  in  our  law  upon  the  edict  Xaut.k  caui'<jNKS  staI'.ul.mmi 
{q.v.),  the  rule  of  which  is  that  the  persons  comprehended  under  it  being 
once  chargeable  with  goods,  they  must  answer  for  their  restitution  in  the 
same  condition,  unless  the  goods  have  perished  or  suflered  injury  liy  the 
king's  enemies  or  inevitable  physical  accident  (Bell,  Cum.  i.  550j. 

That  the  goods  the  shipowner  lias  undertaken  to  carry  liave  been 
captured  by  the  king's  enemies,  or  have  perished  or  been  damaged  by  a 
peril  of  the  sea,  frees  the  shipowners  completely  from  responsibility  lor 
breach  of  any  of  the  obligations  enumerated.  The  question  what  is  a 
peril  of  the  sea  then  becomes  one  of  great  importance.  The  subject  is  too 
large  to  be  discussed  here,  and  reference  is  made  to  Abbott,  Part  in.  chap, 
iv.,  and  the  case  of  The  Xantlio,  1887,  L.  E.  12  App.  Ca.  503.  A  good 
illustration  of  what  is  not,  and  what  is,  a  peril  of  the  sea  is  to  be  found  in 
this:  it  has  been  decided  that  damage  done  to  cargo  by  rats  is  not  a  peiil 
of  the  sea  {Laveroni,  1852,  8  Ex.  IGG  C Kay,  1867,  L.  R  2  C.  P.  302),  whereas 
if  rats  eat  through  a  pipe,  thereby  causing  sea-water  to  come  in  and  damage 
the  cargo,  the  damage  is  held  to  be  caused  by  a  peril  of  the  sea  {Hamilton, 
1887,  L.  li.  12  App.  Ca.  518).  Capture  by  pirates  is  a  peiil  of  the  sea 
(Abbott,  254 ;  Picltcring,  2  lioUer's  Abridgment,  248  ;  Barton,  Comb.  5G  ;  Bell, 
Com.  i.  559).  Theft  is  not  (15ell,  Com.  i.  470;  Molloy,  Dc  jure.  Maritime,  ii. 
3, 14;  Steinman,  [1891]  1  Q.  1>.  G19).     Fire  is  not,  at  common  law. 

The  responsibility  of  the  shipowner  has,  however,  been  limited  by  Statute. 
The  shipowner  is  not  responsible  for  loss  by  fire  (Merchant  Shipping  xU-t, 
1894,  s.  502).  He  is  not  responsible  for  the  loss  of  gold,  silver,  diamonds, 
watches,  jewels,  or  precious  stones,  the  true  nature  and  value  of  which  have 
not  been  declared  (tb.).  He  is  not  responsible  for  loss  caused  by  the  fault 
of  a  pilot  compulsorily  emploved  (ih.  s.  G33  ;  Chjde  Navirjation  Trustees, 
187G,  L.  E.  842  ;  ahd.  H.  L.  3  ll\}l.  L.)  44).  He  is  not  responsible  for  loss  or 
damage  to  goods,  when  the  loss  occurs  without  his  actual  fault  or  privity, 
to  a  greater  amount  than  eight  pounds  for  each  ton  of  the  ship's  tonnage 
(ib.  s.  503).  If  claims  for  damage  exceed  this  amount,  the  shipowner  may 
apply  to  the  Court  to  determine  the  amount  of  his  liability,  and  the  Court 
will  distribute  the  amount  rateablv  amongst  the  claimants  {ib.  s.  504 ; 
see  The  Victoria,  1888,  L.  E.  13  i\  D.  125;  Eanldne,  1877,  4  E.  725; 
Garro7i  Co.,  1885,  13  E.  114). 

The  obligation  upon  the  shipper  is  to  pay  the  freight  and  any  average 
contribution  for  loss  on  the  voyage.     See  Fi;i-:igiit, 

The  shipow^ner  or  master  has  a  lien  over  the  goods  for  freight.  He  has 
also  a  lien  for  average  (Bell,  Prin.  s.  142G  ;  Croolrs,  1879,  L.  E.  5  Q.  B.  D. 
38  ;  Ilufh,  188G,  L.  E.'  IG  Q.  B.  D.  735  ;  M.  S.  A.,  1894,  ss.  404  et  se<].).  The 
saving  of  the  lien  is  elfected,  although  delivery  of  the  goods  may  be  given, 
by  the  consignee  signing  an  average  bond.  l>ut  the  shipowner  or  master 
cannot  compel  the  consignee  to  sign  a  bond  unreasonable  in  its  terms 
{Huth,  sui^ra).  The  shipowner's  right  of  retention  does  not  extend  to  a 
general  balance.  He  is  not  entitled  to  retain  the  goods  for  arrears  of 
freight  on  other  goods  {Stevenson,  1824,  3  S.  291). 

The  construction  of  the  contract  of  affreightment  when  there  is  conflict 
of  laws  is  matter  of  diificulty.  It  would  seem  as  ii prinul  facie  the  law  of  the 
flag  would  apply  {IJoj/d  v.  Guihert  18G5,  L.  E.  1  Q.  B.  115),  but  it  is  a  question 
of  the  intention  of  the  parties;  and  the  Coiu'ts  of  law,  in  construing  the 
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contract,  must  look  at  all  the  circumstances,  and  gather  from  them  \yhat 
was  the  intention  of  the  parties  as  to  the  law  by  which  the  contract  is  to 
be  governed  (see  Charter  Party,  vol.  ii.  p.  398 ;  in  re  Missouri  S.S.  Co., 
1889,  L.  R  42  Ch.  D.  321 :  Chartered  Mercantile  Bank  of  Tnelia,  1883,  L.  11.  10 
Q.  B.'  D.  521 :  The  Industrie,  [1894]  P.  58,  where  tlio  law  of  the  place  where 
the  contract  was  made  was  applied,  and  the  law  of  the  Hag  rejected ;  see 
also  an  American  case,  Liverpool  and  Great  Western  Steam  Co.,  1889,  129 
U.S.  397,  The  Montana).  I'he  manner  of  proving  the  contract  and  the 
method  of  enforcing  it  depend  on  the  lex  fori  {The  Immanuel,  1887,  15  II. 
152). 


German. — Persons  are  said  to  be  rjerman,  or  connected  by  full 
blood,  who  are  born  or  descended  of  the  same  father  and  mother  (Bell, 
Prin.  s.  1G51).    In  Scotland,  relationshiji  of  full  blood  is  reckoned  to  extend 


as  far  as  the  evidence  of  propinquity  will  reach  (C!raig,  ii.  17,  s.  11  ;  Ersk.  j 


iii.  10,  s.  2;  Bell,  rrin.  s.  1652).     See  Degrees  of  KiNSiiir;  Succession. 


GcStiO  pro  hasrede. — In  lioman  law  heredes  cxtranei  did  not 
acquire  an  inheritance  until  they  had  accepted  it  by  their  own  free  act. 
In  the  earlier  law  it  was  customary  for  heirs  to  express  their  intention  by 
making  a  formal  declaration  before  witnesses  (exctio).  In  the  later  law  the 
act  of  entering  on  an  inheritance  was  elTected  either  by  an  informal 
declaration  or  by  conduct  from  which  an  intention  to  be  heir  could  be 
inferred.  A  person  thus  informally  accepting  an  inheritance  was  said  pro 
hcrede  rjcrere.  The  question  whether  a  particular  act  implied  ejestio  pro 
Jiercde,  was  one  of  fact  (Bir/.  29.  2.  20,  21,  26,  42).  An  heir  who  had,  by 
meddling  with  the  property  of  the  deceased,  shown  his  intention  to  take 
up  the  inheritance,  could  not  afterwards  disclaim  the  inheritance  unless 
he  could  claim  relief  on  more  special  ground,  e.g.  minority. 

Gestio  pro  haercdc  (Scots  Law).— See  Passive  Title. 
Gift. — See  Donation;  Gift  of  Bastaiidy. 


Gift  of  Bastardy. — The  sovereign  as  ultimus  limrcs  succeeds  to 
the  lirojterty,  Ijoth  heritaljle  and  movealde,  of  a  bastard  who  dies  without 
lawful  heirs  of  his  body  and  intestate.  Frequently,  however,  the  Crown 
makes  a  gift  of  such  property.  An  application  for  a  gift  should  be  by 
petition  "To  the  Eight  Honourable  the  Lords  Commissioners  of  Her 
Majesty's  Treasury,"  and  the  petition  and  all  sul)sequent  comnninications, 
aflidavits,  and  certificates  should  be  forwarded  to  the  Queen's  and  Lord 
Treasurer's  Eemembrancer.  After  the  ])resentation  of  a  petition  for  a  gift, 
the  fact  of  the  estate  having  fallen  to  the  Crown  is  advertised  twice,  at 
intervals  of  two  months,  in  the  Edinhurgk  Gazette,  and  in  two  newspapers 
having  the  largest  circulation  in  the  district  in  which  the  deceased  resided. 
Objections,  answers,  and  replies  by  competing  claimants  are  then  lodged, 
the  statements  being  supported  by  documentary  evidence,  such  as 
certificates  from  parochial  and  other  registers,  letters  written  by  the 
deceased,  affidavits  by  jjersons  cognisant  of  the  facts,  etc.     On  the  expiry 
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of  twelve  montlis  from  the  date  of  tlie  first  advertisement,  tlie  Crown 
decides  whetlier  to  make  a  f^ift,  and  in  llie  event  of  competing  claims,  to 
whom  such  gift  siiall  Ix;  made.  By  the  deed  of  gift,  the  Cr<jwn  donates  the 
hastard's  estate  and  cllects,  with  ]»o\\er  to  the  donaUjry  to  institute  an 
action  of  declarator  of  liastardy,  wliich  is  necessary  to  complete  the  title 
of  till'  donatory  to  the  estate  so  gifted  to  Inm  (Stair,  iii.  ."5.  44;  Ersk.  iii. 
lU,  r.  :  r.cll,  /'/•///.  s.  Kiii!);  Ml.aicii,  //'///s,  i.  7'.>  and  -SO).  Src  Last 
II  iii;. 


Glebe. — The  minister  of  every  civil  landward  pari.sh,  and  the 
mini.sti'rof  the  lirst  cliarge  (if  there  Ijc  more  than  one)  of  a  burglial  parish 
with  a  landward  (Hstrict  attached  to  it  {Ma(/s.  of  Arhroath,  IS.So,  lU  11.  707), 
is  entitled,  in  addition  to  half  an  acre  for  manse,  ottices,  and  garden,  to  a 
glebe  of  four  acres  Scots  (e(|ual  to  about  five  acres  imperial)  of  arable  land, 
and  alternatively  to  sixteen  sounis  of  pasture  land, — a  soum  being  sufficient 
to  provide  grazing  for  one  cow.  Four  acres  is  tlie  minimum  extent  for  an 
arable  glel)e,  and  for  every  acre  short  of  this,  four  soums  of  pasture  land 
fall  to  be  designed.  The  lands  primarily  lialde  to  be  set  apart  as  glebe  are 
kirk  lands  lying  nearest  the  kirk  ;  failing  such,  the  glebe  will  be  designed 
out  of  temporal  lands. 

It  is  not  clear  wiien  glebes  were  conferred  originallv,  but  there  is 
abundant  evidence  that,  centuries  prior  to  the  Eeformation,  a  portion  of 
ground  was  assigned  to  each  parson,  even  before  provision  was  made  for  a 
dwi'lliug-house  or  manse. 

The  ancient  Statutes  relating  to  glebes  are :  15G3,  c.  72 ;  1572,  c.  48 : 
1592,  c.  118;  1593,  c.  165;  IGOG,  c.  7;  1G44,  c.  31;  1G49,  c.  45;  and 
16G3,  c.  21.  The  more  modern  Acts  are:  The  Small  Stipends  Act,  1824,  5 
(Jeo.  IV.  c.  72;  The  Glebe  Lands  Act,  18GG,  29  &  30  Vict.  c.  71;  The 
Ecclesiastical  Buildings  and  Glebes  Act,  ]  8G8  ;  and  Tlie  United  Parishes 
Act,  187G,  39  Vict.  c.  11,  which  is  applicable  to  a  united  parish  in  which 
there  is  more  than  one  glebe,  and  from  which  united  parish  a  portion  has 
been  disjoined  and  erected  into  a  parish  quoad  sacra. 

It  does  not  a})pear  that  the  heritors  are  under  obligation  to  fence  or 
enclose  a  glebe,  unless  sucli  enclosure  be  plainly  essential  to  its  full  and 
unmolested  use  by  the  incumbent. 

Where  there  is  no  glebe,  or  a  glebe  of  less  than  the  statutory  extent, 
application  falls  to  l)e  made  to  the  presbytery  under  the  Act  of  18G8, 
which  prescribes  the  pr(jcedure  to  be  observed.  The  heritor  whose  lands 
are  designed,  unless  they  l)e  the  only  kirk  lands  in  the  parish,  has  recourse 
against  the  otiier  heritors ;  but  this  right  of  relief  lies  only  against  the 
heritors  for  the  time  and  their  heirs,  and  is  not  a  debit um  fundi.  The  last- 
mentioned  Statute  provides  that  the  proceedings  may  be  brought  under  the 
review  of  the  SherilK  Erom  the  Sherifi'  appeal  may  be  taken  to  the  Lord 
Ordinary  in  Teind  Causes,  whose  judgment  is  declared  to  lie  final. 

The  crop  on  the  glebe  at  the  minister's  death,  or  on  his  translation  to 
another  charge,  belongs  to  his  representatives  or  to  hiniself,  as  the  case  may 
be.  Should  the  glebe  be  let,  the  rent  for  the  period  to  whicli  the  crop 
sown  at  the  termination  of  the  minister's  incumbency  applies  belongs  to 
him  (u-  (failing  him)  to  his  representatives  (Taylor,  1853,  2  Stuart,  538). 

The  authority  of  the  presbytery  is  indispensable  to  the  excambiug  of  a 
glebe,  and  it  is  at  least  expedient,  although  not  actually  necessary,  that  the 
heritors'  consent  be  also  S(night. 

The  minister  may  dig  peats  and  cut  down  trees  on  the  glebe:  he  may 
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also  lease  the  subjacent  iniiierals ;  but  he  is  not  entitled  to  more  than  tlie 
income  derived  from  the  invested  rents  or  lordships  {Minister  v.  Heritors 
of  Newton,  1807,  M.  "  Glebe,"  App.  6). 

The  glebe  of  an  ordinary  civil  parish  is  held  without  any  written  title, 
and  is  termed  allodial  If  ]U'operly  designed,  glebe  lands  are  not  subject 
to  teind  (Act  1578,  c.  G).  They  are  also  exempt  from  poor  rates,  but  not 
from  scliool  rates. 

The  Act  of  18GG  has  proved  to  be  a  source  of  substantial  benefit  to  the 
Church,  something  approaching  one  hundred  glebes  having  been  dealt  with 
during  the  thirty  years  which  have  since  elapsed.  Under  the  old  law 
glebe  lands  could  not  be  feued  or  leased  except  by  means  of  a  private  Act 
of  Parliament.  The  glebes  of  St.  Cuthbert's  (Edinburgh)  and  Govan  have 
been  feued  in  virtue  of  special  parliamentary  powers.  The  Court  of 
Teinds  has,  for  over  thirty  years,  authorised  feuing  on  the  application  of  the 
minister,  wdio  must  previously  obtain  the  approval  of  his  presbytery, 
followed  by  the  consent  of  two-thirds  at  least  in  value  of  the  owners  of 
land  in  the  parish,  the  minimum  ownership  entitling  an  heritor  to 
jurisdiction  being  £100  a  year.  On  judicial  authority  to  feu  or  lease 
being  granted,  and  the  minimum  feuing  rate  or  rent  fixed,  any  proprietor 
whose  lands  are  conterminous  with  the  glebe  may,  within  thirty  days  of 
the  date  of  leave  to  feu  or  lease,  intimate  his  willingness  to  acquire  the 
whole  or  part  of  the  glebe  dealt  with  on  such  terms  as  the  Court  may 
determine;  but  any  such  olier  must  be  unconditional  {Fogo,  Gl.  of  Row, 
9  Nov.  18G8,  7  ]M.  88).  If  the  pre-emptive  right  be  exercised  by  such 
owner  taking  the  lands  in  feu,  he  will  (unless  it  l)e  arranged  otherwise) 
fall  to  pay  the  usual  duplicand  every  nineteenth  year.  The  form  of 
charter  sanctioned  for  glebe-feuing  contains  a  duplication  clause ;  so  that, 
the  Conveyancing  Act,  1874,  notwithstanding,  that  provision  is  binding 
upon  anyone  exercising  the  right  of  pre-emption,  and  that  without  express 
stipulation  (M'Zarcn,  Fraserburgh  GL,  15  July  1878).  This  seems  to  arise 
from  the  fact  that  the  Court,  not  the  minister  or  superior,  fixes  the  terms 
on  which  the  adjoining  owner  may  acquire  in  feu.  No  fine  or  grassum  is 
to  be  paid,  but  the  full  annual  value  of  the  ground  feued  or  leased  must  be 
specified  in  the  charter  or  the  Ijuilding  lease.  The  purpose  to  which 
duplicands  are  primarily  applicable  is  the  extinction  of  the  costs,  charges 
and  expenses  necessarily  incurred  in  obtaining  leave  to  feu,  and  in  con- 
structing roads,  drains,  etc.  After  all  such  debt  affecting  the  dominium 
directum  has  been  paid  off",  future  duplicands  will  be  payable  to  the 
minister  for  the  time  behig  as  part  of  his  stipend. 

On  the  death  of  a  nunister  (s.  15)  the  feu-duties  and  rents  payable 
under  Act  18G6  fall  to  be  dealt  with  in  tlie  same  manner  as  the  Ann. 
Sliould  the  vacancy  be  prolonged,  the  heritors  and  the  presbytery  may 
u]jlift  the  proceeds  of  the  glebe  and  apply  the  same  towards  the  supply  of 
religious  ordinances  during  the  vacancy. 

Unless  the  minerals  in  a  glebe  have  l)cen  leased  prior  to  an  application 
for  leave  to  feu,  the  Court  will  not  allow  these  to  be  reserved,  in  respect 
that  underground  operations  might  so  injuriously  affect  the  buildings 
erected  as  to  seriously  impair  the  security  for  the  feu-duties.  Presumably 
the  feuar  should,  for  the  like  reason,  be  prohilated  by  his  charter  from 
working  the  minerals,  or  from  conveying  them  to  the  proprietor  of  an 
adjoining  mineral  field. 

When  a  portion  of  glebe  lands  is  acquired  by  the  heritors,  for  the 
purposes  of  sepulture,  the  ground  must  be  purchased  out  and  out.  The 
price  fixed  falls  to  be  consigned  before  decree  of  sale  is  extractable, — the 
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free  proceeds  being  invested  at  sight  of  tiie  Court  fur  tlie  benefit  of  the 
incumbent,  it  seems  ininecessary,  here,  to  refer  to  tlie  various  modes  of 
investing  glebe  moneys  whieii  have  received  judicial  sanction.  It  may, 
however,  be  p(jinted  (Hit  that,  where  part  of  a  glelte  has  been  acquired,  not 
by  virtue  of  the  Act  of  18GG,  l»ut  in  terms  of  the  Lands  Clauses  Consoliila- 
tion  Act,  184;"),  the  consigned  price  is  dealt  with  by  the  Court  of  Session 
(not  the  Court  of  Teinds),  on  tlie  application  of  the  nnnister  with  consent  of 
the  heritors  and  the  presbytery. 

If  the  cost  of  the  original  petition  for  authority  to  feu  part  of  a  glebe 
have  been  decerned  a  permanent  Iturden  on  the  glebe  till  extinguished  as 
provided  in  the  Act,  it  may  be  assumed  (the  ]Hj'mt  does  not  appear  to  have 
liecn  determined)  that  the  expenses  of  a  second  a])iilication  for  ]»ower  to  feu 
the  remainder  will  have  to  be  borne  by  the  applicant  personally,  whether 
he  be  the  original  i)etitioner  or  no.  The  ground  for  this  would  seem  to  lie 
that  leave  to  feu  the  whole  of  a  glebe  can  be  obtained  at  as  little  cost  as 
leave  to  feu  a  ])art. 

[See  Council  on  Par.  337  ;  Duncan,  Par.  Fed.  Lav:,  474 ;  Elliot  on  Fadng 
of  Gl  (1878),  and  on  Tcind  Court  Procedure  (1893);  Black,  Par.  Eed.  Lnr, 
100  ;  i\Iair,  Digest  (1895);  and  Eankine  on  Zandovmcrship,  639.] 


Gold  and  Silver  Mines. —All  mines  of  gold  and  all  silver 
mines,  "  wiieu  three  halfe  pennies  of  silver  may  be  fined  out  of  the  pound 
of  leade,"  are,  by  1424,  c.  12,  declared  to  belong  to  the  king,  and  they  form 
part  of  the  Bei/alia  minora.  They  remained  inalienal)le  until  near  the  end 
of  the  sixteenth  century,  when  by  an  Act,  1592,  Xo.  12  {Thomsons  Acts, 
iii.  530),  they  were  allowed  to  be  feued  to  the  proprietor  of  the  ground,  or 
to  strangers,  on  the  owner's  refusal,  under  burden  of  the  delivery  to  the 
Crown  of  one-tenth  of  what  is  brought  up.  This  permission  is"^  held  to 
imply  a  right  to  the  proprietor  to  demand  such  a  feu  in  his  character  of 
owner  of  the  soil  (F.  uf  llopetuun,  1750,  Mor.  13527),  and  it  is  not  restricted 
to  immediate  vassals  of  the  Crown,  but  extends  to  all  proprietors  of  land, 
though  holding  of  sul)ject-superiors  (D.  of  Aryylc,  1739,  Mor.  13526). 
Unless  an  intention  is  shown  to  keep  the  estates  separate,  a  grant  so 
made  to  the  i)roprietor  unites  the  mines  and  the  lands,  so  that  an  adjudica- 
tion of  the  lands  carries  the  mines  in  preference  to  a  later  adjudication  of 
the  mines  {Oughtcrlony,  1755,  ]\Ior.  164) ;  and  mines  so  acquired  were  held  to 
be  included  in  a  general  deed  of  entail  {F.  of  Bread cdhane,  1875,  2  E.  826). 
But  they  do  not  pass  as  "parts  and  pertinents"  in  a  conveyance  of  the 
lands  unless  expressly  named  (2  Stair,  3.  60;  Lord  Advocate  v.  Sinclair, 
1865,  3  M.  981 ;  aftd.  5  M.  H.  L.  97;  Lord  Advocate  v.  M'Culloch,  1874,  2 
K.  27 ;  F.  of  Breadalbane,  1875,  cit.).  A  barony  title,  though  a  good  title 
for  prescri])tion  of  rcr/alia,  does  not  seem  to  carry  them  of  itself  unless  they 
are  expressly  granted  (Lord  Advocate  v.  Catheart,  1871,  9  M.  744,  per  Ld. 
Pres.  Inglis;  L>.  of  Montrose,  1848,  10  D.  896). 


Gold   Plate. — See  Silvek  and  (!oli)  Plate. 


Golfing". — A  customary  right  to  jday  ihe  game  of  golf  has  been 
recognised  in  burgh  property  {KcUi/  and  Others  {Purnt island  case),  1810, 
note  in  9  I).  293  ;  ^Sanderson  {Musselhunjh  case),  1859,  21 1).  1011,  22  i).  24). 
Such  a  right  is  not  of  the  nature  of  a  servitude  {Sanderson,  ut  supra) — 
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"benefit  to  a  dominant  tenement  being  out  of  the  question"  (Eankine, 
Lamlowncrship,  3rd  ed.,  308:  cf.  Bell,  Frin.  s.  990,  and  >S'/.  Andrevjs 
Ladies'  Golf  Ckib,  1887,  14  R  080,  per  Sheriff  Mackay,  at  p.  092). 


Goods  in  Communion.— See  Communio  bonokum. 


Goodwill. — Goodwill  may  be  generally  described  as  that  element 
in  an  existing  and  well-established  business  which  warrants  a  reasonable 
expectation  that  it  will  be  able  to  attract  to  itself  and  retain  customers  to  a 
greater  degree  than  could  a  newly  started  but  otherwise  precisely  similar 
business.  Goodwill  in  this  sense  may  be  regarded  as  attaching  to  any  or  all 
of  three  factors  of  such  a  business  (Clarke  on  Fart iicr ship,  i.  430).  (1)  It  may 
be  local,  i.e.  associated  with  the  premises  in  which  the  business  is  carried  on 
being  "  the  advantage  which  is  acquired  by  an  establishment,  beyond  the  value 
of  the  capital  and  fixtures  employed  therein,  in  consequence  of  the  general 
public  patronage  which  it  receives  from  habitual  customers  on  account  of  its 
local  position  or  reputation  of  celebrity  and  comfort,  or  even  from  ancient 
partialities  "  (per  Ld.  Eraser  in  Drummore,  1886,  13  E.  540).  There  are 
classes  of  trade  as  to  which  experience  shows  that,  even  where  premises 
are  otherwise  equally  ada])ted  to  the  trade,  the  fact  that  business  is  already 
established  in  one  set  of  prennses  gives  to  this  an  advantage  over  the  other. 
This  local  aspect,  "the  probal)ility  that  customers  will  resort  to  the  old 
place"  (per  Ld.  Eldon  in  CriiUivell,  17  Ves.  335),  bulked  largely  in  the 
earlier  decisions,  notably  in  the  view  taken  of  goodwill  by  Ld.  Eldon,  who 
may  be  said  to  have  been  the  originator  of  goodwill  in  the  legal  sense. 
Local  goodwill  is  still  of  considerable  importance,  especially  in  connection 
with  retail  concerns,  and,  among  these,  notably  in  those  connected  with 
licensed  premises.  (2)  Goodwill  may  be  j^crsonal,  i.e.  bound  up  with  the 
personality  of  the  party  who  has  built  up  the  business.  This  is  mai)dy 
important  in  regard  to  the  practices  of  professional  men,  the  personal 
element  occasionally  becoming  so  strongly  marked  as  to  do  away  with  the 
possibility  of  transferring  the  goodwill  apart  from  personal  stipulations  as 
to  non-competition  and  introductions  (per  Ld.  Eraser,  loc.  cit).  (3)  Good- 
will may  attach  to  what,  for  want  of  a  better  expression,  may  be  termed 
the  " connccliun"  of  a  going  business.  It  is  as  pertainhig  to  this  that 
goodwill  is  chicHy  of  value  as  a  subject  of  commerce  in  the  case  of 
wholesale  concerns.  In  the  case  of  a  great  shipping  business,  e.//.,  it  has 
been  found  that  neither  change  of  locality  nor  of  persons  is  of  any  great 
moment  where  the  "  connection "  (including  the  old  name)  remains.  _  On 
strict  analysis,  no  doubt,  in  practically  every  case  of  goodwill_  there  is  an 
element  present  ijcrtaining  to  each  of  the  three  factors  mentioned.  I'.ut, 
for  the  proper  understanding  and  reconciliation  of  many  of  the  modern 
cases,  it  is  essential  to  keep  in  view  the  fact  that  goodwill  may  be  so  closely 
identified  with  one  of  the  three  as  for  legal  purposes  to  render  those  porti(jns 
of  it  which  attach  to  the  other  two,  negligible  quantities. 

The  law  regulating  goodwill  is,  comparatively  speaking,  of  modern 
growth.  Transactions  ni  what  was  practically  goodwill  were  well  known 
in  the  market-place  long  before  goodwill  itself  had  come  to  be  seriously 
considered  and  defined  by  the  Courts.  Under  the  conditions  of  trade 
prevalent  in  earlier  times  such  transactions  were  naturally  bound  up  with 
personal  agreements  restrictive  of  conqietition,  and  it  is  mainly  on  these  that 
the  older  cases  bear  {e.g.  Stalker,  1735,  Mor.  9455).     As  above  stated.  Lord 
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Eldon  is  eutitlcd  to  the  credit  of  haviiif,'  practically  founded  this  branch  of  the 
law.  He  had  occasion  to  consider  goodwill  in  a  nundjer  of  cases,  and  formally 
embodied  his  conclusions  in  a  series  of  "  declarations"  in  the  leading  case, 
Cruttwdl  (17  Vcs.  oo.")).  These  "declarations"  liave  been  anjplilied  and 
developed  in  a  large  series  of  later  decisions,  chiefly  English,  as  the  result 
of  which  goodwill  has  come  to  be  recognised  as  in  itself  a  definite  subject  of 
])ro[)erty,  having  value  and  capable  of  transfer,  with  incidents  of  its  own 
(piite  apart  from  any  pers(jnal  stipulations  by  wliich  the  transferor  may 
become  bound.  To  goodwill  alone  attention  is  in  this  article,  so  far  as  may 
be,  confined,  the  law  regulating  those  personal  facts  which  are  so  frecpiently 
embodied  in  transfers  of  it  being  treated  under  Eestraints  on  Libeuty  and 

liESTUAINTS  ON  TkADK. 

Nature  of  Goodwill. 

Definitions. — Connection  with  a  particular  trade  or  business  which  is  at 
the  time  being  carried  on  is  essential  to  goodwill ;  witliout  this  it  can  have 
no  existence  {Bohcrtson,  28  Beav.,  per  lioniilly,  ]\I.lu).  Once,  however, 
established  in  connection  with  such  a  business,  it  is  treated  as  a  species  of 
property  suscejjtible  of  money  valuation,  capable  of  being  transferred,  and 
subject  generally  to  the  ordinary  incidents  of  ownership.  Of  tlie  many 
definitions  which  have  been  given  of  goodwill,  the  substance  seems  to  be 
compressed  into  two.  In  Churton  (John.  174),  Wood,  V.-C, defined  it  as  "every 
positive  advantage,ascoutrastedwiththenegative  advantageof  the  late  partner 
(or  owner)  not  carrying  on  the  business  himself,  that  has  been  acquired  by 
the  firm  in  carrying  on  its  business,  whether  connected  with  the  premises 
in  which  the  business  was  previously  carried  on,  or  with  the  name  of  the 
late  firm,  or  with  any  other  matter  connected  with  the  benefit  of  the 
business."  In  Trojo  (L.  E.  App.  Ca.,  [1896]),  Ld.  Ilerschell  approved 
this  definition,  adding :  "  It  is  the  connection  thus  formed,  together  witli  the 
circumstances,  whether  of  habit  or  otlierwise,  Avhicli  tend  to  make  it 
permanent,  that  constitutes  the  goodwill  of  a  business.  It  is  this  which 
constitutes  the  dillerence  between  a  business  just  started,  which  has  no 
goodwill  attached  to  it,  and  one  which  has  a  goodwill "  (see  various 
definitions  collected  and  commented  on  in  Allan's  Lav:  of  Goodwill ,  pp.  G  5(Vjr.). 

Eights  caeeied  by  Teansfek  of  baee  Goodwill,  without  moee. 

The  rights  which  may  be  obtained  by  one  acquiring  bare  goodwill, 
unaccompanied  by  any  personal  agreements  imposing  restraint  on  the 
transferor,  fall  under  one  or  other  of  two  general  classes — 

A.  Rights  to  Possession  of  Old  Pkemises  axd  Stock. — As 
already  indicated,  goodwill  is  in  some  cases  closely  identified  with  the 
possession  of  certain  specified  premises ;  and  it  may  be  so  to  such  an 
extent  even  as  to  leave  practically  no  other  marketable  element  which  can 
be  disposed  of  apart  from  the  right  to  the  premises  {cL,c.i).,2Viilp'sK'  r^i.,  1894, 
21  E.  482).  The  local  goodwill  so  attaching  passes  to  the  party  ac([uiring 
right  to  the  premises  as  a  pertinent  of  these  (cf.  Baird,  1878,  5  E.  416  ;  Bell's 
Trs.,  1884, 12  E.  So;  Brown,  1896, 34  .S.  L.  E.  570;  and  sec  cases  cited  in  Allan, 
Law  of  (roodwill,  p.  14).  A  mortgagee  of  the  premises  may  thus  ac(piire  the 
benefit  of  it  {Chissum,  5  Euss.  29  ;  Bile,  e.v parte  Lainpton,  o  Ch.  D.  o6) ;  but  it 
seems  open  to  question  whether  one  acquiring  the  premises  otherwise 
than  by  title  derived  from  a  former  trader,  would  be  entitled  to  represent 
himself  as  the  successor  of  the  latter.  On  the  other  hand,  where  a  trader 
transfers  goodwill,  the  mere  transfer  seems  to  carry  such  right  as  the 
vendor  has  in  the  premises,  and  this  even  in  the  case  of  gratuitous  transfer, 
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such  as  bequest  {Blake,  John.  732).  Where  the  premises  are  merely  leased, 
the  reversion  of  the  lease  will  be  carried.  Where  the  tenant  has  no  right  other 
than  a  yearly  tenancy,  a  sale  of  goodwill  would  seem  to  carry  by  implication 
the  vendor's  introduction  to  the  landlord,  and  interest  in  obtaining  a  renewal 
{Brown,  189G,  34  S.  L.  E.  570).  In  this  case  the  widow  and  executrix  of  a 
publican  with  a  yearly  tenancy,  who  had  obtained  a  transfer  of  the  licence, 
and  a  fresh  let  from  the  landlord,  being  sued  by  a  creditor  of  her  husband's  as 
lucrcta  by  the  goodwill,  Lord  Kyllachy  held  that  the  limit  of  her  liability 
was  the  amount  which  might  have  been  obtained  for  the  goodwill  from  a 
purchaser  taking  it  merely  as  an  introduction  to  the  landlord,  and  in  the 
knowledge  that  the  widow  was  to  be  a  competitor.  The  reputation  of  the 
trader  may  add  to  the  local  value  of  goodwill,  but  the  transfer  by  any 
other  than  the  trader  of  the  premises  in  which  the  business  has  been  built 
up  would  not  seem  to  bar  him  from  separately  transferring  the  element  of 
goodwill,  which  is  founded  upon  reputation  and  connection,  if  this  could, 
without  fraud  on  the  public,  be  maintained  in  connection  with  other 
premises  suitably  situated. 

B.  Right  to  carry  on  the  Old  Business,  and  to  represent 

THAT     THE    SAME    IS    BEING   CARRIED    ON  BY   THE  TRANSFEREE.  —  The 

purchaser  {Crutticell,  su]jra)  or  other  transferee  (e.(j.  Blake,  supra)  acquires 
a  right  to  carry  on  the  old  business,  and  to  represent  that  it  is  the 
identical  business  which  is  being  so  carried  on.  This  right  is  exclusive 
{Hogg, '6  Yes.  215;  Churton,  John.  174);  and  it  infers  in  the  transferee  a 
right  to  sue  for  damages,  or  to  obtain  interdict  against  anyone  (including 
the  vendor)  unlawfully  infringing  it  {Walker,  19  Ch.  D.  355,  363,  and 
Burr  ores,  1  N.  E.  156). 

This  main  right  includes,  as  incidental  to  itself — 

(1)  The  Sole  Right  of  Use  of  the  Old  Trade  Name. — It  follows  from  Churton, 
and  has  since  that  case  been  accepted  law,  that  among  the  advantages  carried 
by  transfer  of  goodwill  is  included  every  advantage  incidental  to  the 
trade  name  (cf.  per  Wood,  V.-C,  loc.  eit.,  and  Levg,  10  Ch.  D.  436,  445). 
This  equally  applies  whether  the  name  be  that  of  a  proper  firm  or  of  a 
periodical  or  newspaper  {Bradbury,  27  Beav.  53 ;  Longman,  2  N.  E.  67),  or 
the  name  attached  to  business  premises  {Hudson,  39  L.  J.  Ch.  79),  or  of  a 
trade  specialty  {Mitchell,  37  L.  T.  (K  S.)  268,  766).  This  right  is  exclusive 
against  all  the  world,  the  party  who  acquires  the  business  getting  the 
name  as  essential  for  preventing  the  public  from  being  deceived.  It  is  upon 
this  ground  that  he  is  entitled  to  interdict  against  such  use  as  might 
(intentionally  or  otherwise)  deceive  the  public.  It  even  seems  unnecessary  to 
aver  fraud  (per  Giffard,  L.  J.,  in  Lee,  5  Ch.  App.  161).  A  mortgagee,  however, 
who  acquires  right  to  the  premises,  but  who  has  not  used,  and  does  not  intend 
to  use  the  name,  is  not  entitled  to  interdict  against  others  deriving  title 
from  the  mortgagor  {Beazlcy,  22  Ch.  I).  660).  Indeed,  it  seems  doubtful  on 
principle  whether  he  has  any  right  himself  to  use  it  except  where,  as  above 
noticed,  the  goodwill  is  essentially  local. 

The  purchaser  must  merely  hold  himself  out  as  succeeding  to  and 
continuing  the  business  of  his  authors.  He  must  not  identify  himself  with 
them.  In  England,  it  has  been  held  that  a  person  trading  with  the  successor 
under  the  belief  that  he  is  dealing  with  the  actual  transferor,  is  entitled  to 
resile  from  his  contract  {Boulton,  2  11.  &  K  564;  Cundij,  3  App.  Ca.  459, 
465);  but  qucere  whether,  in  Scotland,  such  error,  apart  from  fraud,  would 
be  in  every  case  considered  so  essential  as  to  justify  reduction.  Even  in 
England,  interference  by  way  of  injunction  seems  incompetent  (cf.  Levy, 
supra,  per  James,  L.  J.,  at  p.  448).     The  assignors  are,  moreover,  entitled  to 
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liave  tlie  name  so  used  as  not  to  exjiose  them  to  rL-k  (see  cases  cited  in 
Alluii,  ]K  -'■'<,  iHile  //).  But  failure  to  apjdy  for  restraint  does  not  pc7-  se 
infer  liability  on  the  transferors  for  contracts  subsequent  to  the  transfer, 
].iovided  the  transfer  has  been  duly  notilied  (Xcir.somc,  '2  Camp.  017);  and 
liie  ri<dit  is  entirely  personal  to  the  transferors,  and  will  not  be  enforced 
where  the  goodwill  is  derived  from  a  deceased  partner  ( ircis/tr,  3  Swans. 
490  N.);  n(ir  where  the  transferor  has  changed  her  name  by  marriiino  (/./ry, 
supra);  nor  where  the  assignee  prefixes  "late"  before  the  old  name 
(Churlun,  su/rra). 

(2)  The  lii(jht  tu  Exchisive  Use  of  Trade  Marks. — liy  the  Patents,  Designs, 
and  Trades  jNlarks  Act,  1883  (46  &  47  Vict.  c.  57,  s.  70),  it  is  provided  tliat: 
"  A  trade  mark  when  registered  sliall  be  assigned  and  transmitted  onl;/  in 
cunncction  with  the  goodwill  of  the  business  concerned,  in  the  particular 
"oods  or  classes  of  goods  for  which  it  is  registered,  and  shall  be  determinable 
with  that  goodwill."  It  is  clear,  therefore,  that,  in  harmony  with  tiie  policy 
of  guarding  the  public  from  fraud,  the  trade  marks  of  a  concern  can  only 
be  passed  "in  connection  with  goodwiU.  Such  a  mark  cannot  exist  apart 
from  a  business  {Cutton,  44  L.  J.  Ch.  90;  ex  imrle  Lawrence  Bros.,  44  L.  T. 
(N.  S.)  98).  It  seems  also  settled  that,  unless  where  so  completely  personal 
as  of  necessity  to  import  that  the  goods  sold  under  it  have  been  manufactured 
by  a  particular  individual,  the  trade  marks  pass  both  under  such  general 
assignments  as  include  goodwill,  and  on  the  transfer  of  mere  goodwill  by 
itself  (cf.  Coojjer,  26  Beav.  293,  per  Komilly,  M.  II. ;  mUl,  4  De  G.  J.  &  S. 
150;  Burrt/,  4  De  G.  J.  &  S.  352;  demerits,  19  W.  K.  599).  In  Churton, 
Page-Wood,  V.-C,  in  the  opinion  already  cited,  expressly  treats  firm-names 
and  trade  marks  as  ruled  by  identical  principles  in  this  respect,  and  holds 
both  to  pass  as  incidents  of  mere  goodwill.  The  party  acquiring  right  must 
register  his  title  (46  &  47  Vict.  c.  57,  ss.  78,  87). 

(3)  The  Benefits  of  Agreements  in  Eestraint  of  Trade. — Even  where  a 
transferor  himself  undertakes  no  personal  obligation  in  favour  of  the 
transferee,  there  may  be  such  obligations  restraining  third  parties  from 
trading  associated  with  and  already  in  existence  for  the  protection  of  the 
busine'ss.  In  so  far  as  these  are  lawful  at  all  (on  which  cf.  PtESirtAiNTS  ON 
Tii.vde;  Rkstraints  on  Liberty),  or  are  not  purely  personal,  they  are 
transferable  to  assignees  {Ilitehcoel;  6  A.  &  E.  438);  and  apart  from  express 
assignation,  they  pass  upon  the  assignment  of  goodwill,  without  more 
(Benicell,  24  Beav.  307  ;  Jacohy,  49  L.  T.  (N.  S.)  335  ;  cf.  per  Brett,  M.  P.,  and 
Bowen,  L.  J.,  at  337,  338).  In  Wcstacott  (1889),  an  unreported  case  (noticed 
by  Allan,  p.  31),  this  imi)lied  assignation  was  held  to  result  fi'om  a  transfer 
by  the  trustee  on  a  bankrupt  estate.  AMiere  goodwill  on  a  dissolution  of 
copartnery  is  not  sold,  but  divided  between  the  partners  (see  infra),  such 
restrictive  agreements  enure  for  the  joint  and  seveial  benefit  of  the  partners, 
and  cannot  be  discharged  by  any  one  of  them  (Pahiier,  36  Ch.  D.  411). 

Other  rights  necessarily  following  upon  those  already  noticed  will 
best  appear  in  considering 

The  Position  of  a  Tkansfekou  of  Goodayill  aftek  Tkan^fer. 

A  trader  compulsorily  deprived  of  the  goodwill  of  his  business  is 
identically,  and  a  trader  voluntarily  parting  with  such  goodwill  is,  save  in 
one  important  particular,  in  the  same  position  towards  the  party  who  has 
aciiuired  his  business  as  is  any  other  member  of  the  public.  To  the  lay 
mind  it  is  startling  that  if  one  buys  or  otherwise  acquires  a  business  and 
its  goodwill,  the  transferor  may  immediately,  unless  restrained  by  some 
personal  agreement,  enter  into  competition  with  him  even  by  starting  next 

VOL.   VI.  9 
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door.  This,  however,  is  well  settled  law.  In  Cruttwdl  the  lawfulness  of  the 
late  possessor  of  the  business  so  doing  was  affirmed  in  the  case  of  a  judicial 
sale  by  the  trustee  on  a  bankrupt  estate.  The  necessity  or  propriety  of 
extendins;  this  rule  to  the  case  of  a  voluntary  transferor  has  been  more  than 
once  questioned  by  pidt^es  of  eminence  (see  per  Lindley,  L.  J.,  in  Pearson, 
•i:  Oh.  D.  145 ;  and  Ilerschell,  L.  C,  in  Trego,  L.  K.  App.  Ca.  181)0,  12  T.  L. 
It.  80).  But  the  rule  is  now  too  well  settled  to  admit  of  doubt  (see  Cool-, 
27  Beav.  456;  Johnson,  o-i  Beav.  03  ;  Hall,  supra;  Chur ton,  supra;  Trego, 

suprci). 

In  exceptional  circumstances  a  restraint  on  competition  may,  however, 
be  implied  {Cooper,  3  Doug.  413;  Harrison,  2  Madd.  198).  It  has  been 
held  to  be  ecpiitable,  on  the  sale  of  goodwill  as  part  of  a  firm's  assets,  that 
express  notice  sliould  be  given  in  advertising  the  sale  that  absence  of 
competition  is  not  an  element  in  the  sale  (Johnston,  34  Beav.  03  ;  Hall,  33 
L.  J.  Ch.  204) ;  and  although  this  is  probably  not  essential,  it  is  desirable. 
The  possibility  of  competition  by  the  vendor  is  always  a  consideration 
wliich  an  agent  for  an  intending  purchaser  ought  to  make  clear  to  his  client. 

In  entering  into  competition,  however,  the  transferor  must  refrain  from 
in  any  way  representing  or  even  suggesting  that  he  is  carrying  on  the 
identical  business,  either  by  statements  that  he  is  the  successor  in  trade  to 
his  former  business,  or  by  using  the  old  trade  marks  or  colourable  imitations 
thereof,  or  by  using  his  own  name  in  such  a  way  as  to  mislead,  even  along 
with  the  words  "  late  "  or  "  from  "  (see  cases  cited  in  Allan,  p.  03)  ;  but  if  not 
done  so  as  to  mislead,  be  is  not  debarred  from  stating  that  he  at  one  time 
carried  on,  or  was  a  partner  in,  the  business  transferred  (Hookhavi,  L.  E. 
8  Ch.  D.  91).     The  right  of  one  who  parts  with  a  business  by  voluntary 
transfer  to  solicit  the  continued  support  of  former  customers  has  been  the 
subject  of  much  controversy  and  many  contradictory  decisions  in  the  lower 
Courts.     It  at  last  received  authoritative  solution  by  the  House  of  Lords 
in   the   case   of    Trego   (L.   E.    App.    Ca.,  [1890]),   in    which    the   House, 
reversing   the  judgment  of   the  Courts   below,  overruling  Pearson  (infra) 
and  approving  Lahoucherc  (infra),  held  that  a  transferor  of  goodwill  is  not 
entitled,  in  course  of  carrying  on  business  similar  to  that  sold  by  him,  to  take 
advantage  of  the  connection  previously  formed  by  the  old  firm,  and  of  the 
knowledge   of   that   connection  whicli    he   has   acquired,  by  directly  and 
specifically  appealing   to   those  who   were   customers  of  him  or   his  firm 
before   the   transfer.     Such   conduct,  being   contrary  "  to   the   good   faith 
of    the   contract,"   will    be   ground    for   a  Court    of    equity   granting  an 
injunction    to    restrain   it   (see  per  Ld.    Herschell,   loc.  cit.).      A   partner 
having  access  to  the  books  and   documents   containing  particulars  of  the 
business  connection,  but  excluded  by  the  terms  of  the  contract  of  copartnery 
from  any  interest  in  goodwill,  was  therefore  held  liable  to  be  restrained 
from  copying  or  making  the  same,  in  order  that  the  extracts  so  made  might 
be   use(l  l)y  him  in   a   competing   business   upon    the   dissolution   of   the 
partnership.     The   series   of  cases   wliich   culminated   in  Trego,   although 
now   superseded  by  the  decision  therein  as  regards  this  particular  point, 
contain  dicta  which  are  invaluable  as  indicating  the  evolution  of  the  law 
of   goodwill,  and  pointing  to  the  appropriate  solutions    of  still    unsettled 
questions  (see    CruJttcell,  supra ;  Lahuuchcre,  L.  li.   13  Eq.  332  (in    which 
restraint  affirmed)  ;    Walker,  19  Ch.  D.  355  ;  Ginesi,  14  Ch.  D.  590  ;  Pearson, 
27  Ch.  D.  145  (overruling  Lahouchere) ;  cf.  also  M'Kirdy,  16  D.  1013,  per  Ld. 
Benholm).     The  application  of  the  rule  laid  down  in  Trego  to  the  case  of 
one  who  is  involuntarily  deprived  of  goodwill  seems  doubtful.     This  case 
simply  restored  the  law  to  the  position  in  which  it  stood  prior  to  a  decision 
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ill  Pearson,  whioli  liiis  ovornilcd  Lahmchnr,  witli  whieli  liiUer  case  the 
iiijiiiicLii)ii  j^iantetl  in  Tmjo  is  in  terms  identical.  Wliile  Labouchere  was 
still  autlidriiativc,  il  had  been  expressly  ludd  that  it  \v(uild  he  contrary  to 
the  policy  (d'  the  Jjani'Criiptcy  Laws  to  exteiul  its  principle  to  compulsory 
alienations  iimler  them  (see  Wdlher,  siijij-n);  ;ind  the  ratio  of  the  decision 
seems  to  extend  to  miy  other  case  ol  involuntary  alienation  (el".  Oinesi, 
supra).  There  seems  to  he  nothing  in  Tnyo  to  throw  doubt  on  the 
soundness  of  this  view.  While  a  V(dunt;iry  transferor  may  not  solicit  or 
speciiieally  and  directly  a])peal  to  hjrmer  customers,  it  is  well  settled, 
desjjite  some  contrary  dicta  by  Jessel,  j\I.  II.,  in  Ginesi,  that  he  is  nevertheless 
at  liberty  to  deal  with  them  if  tliey  of  their  own  accord  come  to  him 
(Let/(/ut,  15  Ch.  1).  ;!0(),  in  which  the  Court  of  Ap])eal  reversed  Jessel,  M.  J!. ; 
cf.  also  per  Ld.  Her.schell  in  Trujo).  A  vendor  seems  also  entitled,  in  the 
event  of  old  customers  returning  to  him,  thereafter  to  approach  them  in  the 
ordinary  course  of  business,  and  probably  also  to  solicit  business  from  former 
customers  of  a  kind  which  is  not  included  within  the  scope  of  that  formerly 
carried  on  by  him.  To  sum  up,  a  purchaser  of  goodwill  acquires,  as  between 
himself  and  tlie  vendor,  the  right  (1)  to  carry  on  the  old  business,  ('!)  under 
the   old   name  (with  any  modification   necessary  to   protect   the  vendor), 

(3)  to  represent  himself  to  customers  as  the  successor  to  the  old  business, 

(4)  to  use  and  have  registered  in  his  name  the  trade  marks  thereof,  and,  (5)  in 
the  case  of  a  voluntary  alienation  only,  to  restrain  the  vendor  by  interdict 
from  "either  by  himself,  his  partners,  agents,  or  servants  applying  privately 
by  letter,  or  personally,  or  by  traveller,  to  parties  who  prior  to  the  sale  were 
customers  of  the  old  business,  with  the  view  of  inducing  them  to  deal  with 
himself,  or  not  to  deal  with  the  vendee"  (see  terms  of  injunction  in  Trajo). 

From  the  point  of  view  of  process,  the  case  of  M'Kirdi/  (IG  D.  1013)  is 
important.  There  the  pursuer  had  retired  from  business  under  an  agree- 
ment whereby  he  was  to  receive  as  compensation  from  his  two  partners 
£2500  over  and  above  his  share  of  capital  and  profits.  He  duly  retired, 
and  after  some  time  brought  action  against  I'aterson,  the  only  one  of  the 
])artners  who  then  continued  the  business,  for  payment  of  the  £2500. 
This  Taterson  resisted,  on  the  ground  that  ]\rKirdy  had  set  up  a  new  firm 
carrying  on  the  same  business,  and  had  solicited  and  withdrawn  customers, 
thus,  it  was  contended,  committing  a  breach  of  the  agreement  inferring 
forfeiture.  Some  difference  of  view  prevailed  among  the  judges  whether 
the  acts  complained  of  were,  if  proved,  contrary  to  the  agreement.  Ld. 
lienholm  looked  on  the  price  as  being  for  "  the  value  of  future  profits  to 
be  derived  from  the  existing  constituents  and  customers  of  the  firm,"  and 
expressed  an  opinion  that  pursuer  was  not  entitled  to  divert  to  himself 
those  very  customers  wdiose  em])loyment  was  to  be  the  source  of  those 
profits.  He,  however,  concurred  with  the  other  judges  in  holding  that  the 
])ursuer,  having  jjri7/i(2/c^r/(;  put  his  partners  in  ])ossession  of  what  he  had 
.sold  to  them,  any  infringement  by  })ursuer  of  the  terms  of  the  contract 
such  as  that  alleged  could  not  competently  be  put  forward  in  defence  to 
the  claim  for  the  price,  as  inferring  a  forfeiture  thereof — although,  if  the 
breach  were  clear,  it  might  be  founded  on,  even  in  defence,  by  way  of 
damages.  It  was  further  observed  that  it  was  a  serious  question  whether 
Taterson,  who  was  only  one  of  the  two  who  had  remained  in  the  lirm  when 
the  pursuer  retired,  and  had  since  separated  from  the  other,  and  dropped 
the  firm  style,  had  any  title  to  plead  the  forfeiture,  the  sale  having  been 
to  the  firm. 

Ik'fore  considering  the  various  occasions  giving  rise  to  transfers  of 
goodwill,  it  is  proper"  to  notice  one  class  of  business,  viz.  the  practices  of 
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professional  men,  in  roLjanl  to  whidi  it   has  been  doubted  whether  there 
is  any  room  I'or  goodwiTl  at  all.     It  is  obvious  that  in  the  case  of  many 
professional  men°the  value  of  tlieir  practice  depends  upon  confidence  in 
themselves  personally,   and   that,  accordingly,  the  bare  goodwill  of  their 
business,  apart  from  peisoual  agreements  as  to  abstention  from  practice,  or 
as  to  recommendations  by  thein,  could  carry  little,  if  anything,  to  parties 
acquiring  it.     Accordingly,  in  many  such  instances  the  Courts  have  held 
that  there  was  no  appreci.dde  goodwill,— (see,  e.g.,  Austin,  2  De  G.  &  J.  626, 
ArundcU,  52  L.  J.  537,  and  Barns,  Aitlcca,  &  Co.,  2  Guthrie's  Set.  Cases 
(solicitors);  May,  20  Ch.  D.  705,  and  Bain,  5  K.  410  (physicians);  Hitson, 
29  L.  E.  Ir.  176  (stockbroker), — and  there  are  dicta  in  these  cases  which 
seem  to  go  the  length  of  denying  that  a  professional  man's  business  can 
have  any"  goodwill  HI  the  strict  sense  (cf.,  c.^.,  per  Jessel,  M.  11,  in  May, 
20   Ch.  D.^718,  and  per  ]\Ioncreiff,  L.  J.  C,  in  Bain,  5  R.  422).     Such  dicta 
are,  however,  it  is  submitted,  to  be  regarded  as  laying  down  a  proposition 
in  fact  rather  than  a  principle  of  law.     This  view  seems  (luite  consistent 
with    the   passage  in  Smith's  3Tcrcantile  Lav:,  on  which  nearly  all  such 
dicta  are  based.     "  When  the  protits  of  a  business  result  almost  entirely 
from  confidence  placed  in  the  personal  skill  of  the  party  employed,   as 
in  the  case  of  surgeons  or  attorneys,  the  goodicill  is  too  insignificant  to  he 
taken  notice  of"  (Smith,  9th  ed.,  193).     In  Bain  v.  Munro  (5  11.  416),  the 
leading   Scottish   case,   there    were   special   circumstances    present.      The 
defencfer,  the  widow  of  a  doctor,  had  sold  her  husband's  practice,  together 
with  the  heritable  property  in   which   this   had   been   carried   on,  which 
belonf^ed  to  herself.     On  being  called  to  account  by  a  creditor  of  her  late 
husband  for  the  value  of  the  goodwill  of  the  practice  sold,  the  Court  held 
that  no  element  of  the  price  represented  any  goodwill  which   had   been 
in  honis  of  the  deceased.     It  appeared,  however,  that  the  doctor  had  been 
ill  for  long  before  his  decease,  and  that  his  practice  had  fallen  off";  that 
the  purchaser  relied  mainly  on  the  introductions  of  the  widow  and  her 
son ;  and  that  he  would  not  have  bought  the  goodwill  apart  from  the  house. 
Ld.  'Gilford,  while  on  these   grounds   concurring  in  the  judgment  of  the 
Court,  strongly  dissented  from  the  view  that  there  was  anything  iidierently 
different  in  a  doctor's  from  any  other  business  as  regards  the  possibility  of 
goodwill ;  and  he  indicated  that,  had  tliere  appeared  to  be  anything  for 
which  an  executor  could  have  got  a  price  in  the  special  case  apart  from 
the  house  and  x)ersonal  introductions,  the  widow  would  have  been  account- 
able for  it  (5  K  p.  424 ;  cf.  also  note  by  Mr.  Sheriff  Guthrie  in  Burns,  Aitkcn, 
&  Co.,  supra).     Of  course  in  many,  if  not  in  most,  instances  of  disposal 
durinrr  life,  the  bare  goodwill  of  a  professional  practice  is  valueless  apart 
from ''a   covenant   restraining   practice;   but  when  death   has   intervened 
to  prevent  competition  there  seems  nothing  in  principle  against  even  such 
a  practice  having  a  saleable  goodwill.     It  has  been  held  that  in  such  a  case 
goodwill  may  attach  to  premises,  and  it  is  difficult  to  see  any  valid  reason 
why  it  should  not  also  attach  to  "  connection."     It  may  be  suggested  that 
the  decision  in  Trego,  involving,  as  it  does,  that  no  one  who  has  not  right 
thereto  as  a  partner  or  otherwise  can  avail  himself  of  a  business  connection, 
books,  etc.,  for  purposes  of  solicitation  of  customers,  may  tend  to  give  an 
increased  value  to  goodwill  in  such  cases.     In  Bain,  e.g.,  it  does  not  appear 
that  the  widow  could  now  otherwise  than  qiLa  executrix  well  make  avail- 
able to  the  pui chaser  for  purposes  of  introduction,  information  obtainable 
only  from  the  books  of  the  deceased.     It  may  fr^equently  be  difficult  to 
say  in  particular  cases  what  is  the  value  (jf  the  personal  goodwill,  and  what 
of  the  c'oodwill  available  as  one  asset,  but  "  there  are  undoubtedly  cases  of 
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professional  businesses  which  are  nuL  so  dependent  on  personal  qualilieations 
but  that  some  of  the  gcjodwill  may  be  transferred  without  recommendation 
or  introduction"  (Allan,  p.  40).  In  Jhnald  (2L  K.  240)  the  trustees  of 
a  retired  Indian  engineer,  who,  wiilmut  havin;^^  any  business  jiremises  or 
stair,  had,  subse([uent  to  his  retiral,  made  about  XiJUU  per  annum  by  procuring' 
and  exporting  presses  to  natives  and  others,  apparently  chielly  ]jersonal 
ac(|uaintances,  were  sued  for  failure  to  realise  the  goodwill  of  this  source 
of  income,  and  were  held  lialde  therefor — the  value  being  taken  as  £.jOO. 
In  the  case  of  finale  (1850,  '.'>  Do  G.  &  Sni.),— a  case  very  similar  to  Jiain, — 
the  widow  and  executor  of  a  surgeon-dentist  having  sold  the  goodwill  of 
the  deceased's  business  (with  an  undertaking  for  her  personal  exertions  in 
introducing  the  purchaser)  for  an  annuity  of  £100  to  be  paid  to  her  for 
five  years,  the  purchaser  taking  stock  and  premises  at  a  valuation,  held  l>y 
Knight  15ruce,  V.-C,  on  a  creditor's  suit,  that  the  whole  or  a  part  of  the 
annuitv  belonged  to  the  estate  of  the  testator  (cf.  Morjan,  79  New  York 
Heps.  490). 

IJUposai  of  Goodwill  hy  Vohuitarij  Sale. — The  various  rights  and  duties 
arising  out  of  transfer  of  bare  goodwill  have  already  been  fully  considered, 
and  as  it  is  in  the  particular  case  of  transfer  by  voluntary  sale  that  they 
are  all  most  completely  present,  any  recapitulation  is  unnecessary,  but  on  the 
occasion  of  such  sales  it  is,  however,  often  possible  and  expedient  to  stijiulate 
for  personal  covenants  restrictive  of  competition  which  are  not  implied  in 
biire  goodwill,  and,  if  such  are  to  be  included,  care  must  be  taken  to  see  that 
they  are  in  such  terms  as  not  to  be  void  as  contrary  to  public  policy  (see 
IfESTKAiNTS  ON  LiBEitTY ;  ItESTKAiNTS  ON  TitADE).     Kxpress  agreement,  too, 
as  to  the  method  of  use  of  the  old  name  may  save  trouble  and  prevent 
litigation.     Wheie  the  goodwill  is  largely  local,  it  is  important  to  acquire 
rights  to  the  premises,  and  in  such  cases  the  transaction  may  properly  be 
made  conditional  on  a  proper  title  to  these  being  procurable  {Ticccd,  L.  li. 
1  C.  P.  39).     Where  a  name  is  rather  designative  of  premises  than  properly 
social,  it  will  require  very  clear  provision  in  order  that  a   purchaser   of 
goodwill  who   does  not  take  the   premises  may  be  able   to  restrain  one 
subsequently  acquiring  the  premises  from  continuing  to  use  it  {Coican  it 
Miller  {Sun   Foundry   case),  122    K.  833).      Where   goodwill  of   licensed 
premises  is   bought,   particular   care   should   be    taken   to  make  the  sale 
conditional  on  transfer  of  the  licence  being  obtained  ;  and  if  the  business 
is  a  hotel,  over-restraints  on  competition  should  be  bargained  for.     Unless 
where  heritable  property  is  included,  writing  does  not  seem  to  be  essential 
for  a  transfer  of  goodwill.     Where,  however,  a  written  assignation  is  taken 
(in  which  the  technical  word  "  goodwill"  should  as  matter  of  expediency 
be  used),  it  is  settled  that  goodwill  is  "  property"  in  the  sense  of  the  Stanq) 
Acts,  and  that  an  ad  valorem  stamp  is  required,  even  in  cases  where  what 
is  transferred  consists  entirely  of  obligations  to  introduce,  and  restrictive 
covenants  (Po/^(T,    10    Ex.    147,   see   per   Pollock,    C.    P>.,   157;    Com.    of 
Inland  Rev.  v.    G.  &  S    W.   Rwy.    Co.,  12   Aj.p.  Ca.  321).     This  apidies 
to  an  assignation   inter  socios  {Potter).     Where  goodwill  is  sold   m    con- 
junctidu   with  specific   premises,  specific  implement  will  be  enforced;  m 
"other  eases  it  seems  to  be  in  each  instance  a   (piestion  of  circumstances 
whether  the  remedy  is  appropriate  (see  Allan,  89-91).     If    the  considera- 
tion be  an  annuity  by  way  of  share  of  i)rofits,  there  is  an  implied  under- 
taking by  the  purchaser  to  carry  on  the  business,  and  he  will  be  liable  in 
damages  if  he  wrongously  fail  to  do  so  {Maelntyre,  52  L.  J.  C.  P.  2o4). 
In  sale  for  such  a  consideration  the  vendor,  on  the  purchaser's  bankruptcy, 
ranks  as  a   preferred  creditor  (Partnerships  Act,   1890,  s.    3).     It  may  be 
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observed  that,  from  the  standpoint  of  the  purchaser,  sales  on  dissolution 
of  partnership  and  at  death  fall  to  be  treated  as  voluntary  sales,  special 
covenants  being,  however,  generally  unobtainable  in  the  former,  as  they  are 
unnecessary  in  the  latter,  case. 

Disposal  hy  Way  of  Mori yagc  or  Security. — "Where  property  lias  been  made 
the  subject  of  a  heritable  security,  the  whole  goodwill,  so  far  as  local,  i.e. 
as  identified  with  the  premises,  goes  to  the  mortgagee.  In  nic,  ex  parte 
Lamhton  (3  Ch.  D.  36),  where  an  arbiter,  in  awarding  £11,900  for  property, 
assessed  £2800  as  compensation  for  loss  of  profits,  in  a  competition  as  to 
this  between  the  mortgagor's  executor  and  the  mortgagee  the  whole  sum 
was  given  to  the  latter,  as  being  of  the  nature  of  compensation  lor  the  value 
of  the  business  as  inhering  in  the  premises.  In  England,  a  mortgage  of 
goodwill,  or  share  and  interest  in  a  business,  apart  from  premises,  lias  been 
recognised  (Allan,  p.  77);  and  the  ri^ht  to  use  the  firm-name  has  also  been 
subject  of  express  mention  in  a  mortgage.  The  latter  is,  however,  useless 
unless  the  mortgagee  or  his  assignee  intends  to  carry  on  tlie  business 
{Beazley,  22  Ch.  D.  GGO). 

Transmission  in  Conscqitcnce  of  Banhruptcy. — Subject  to  certain  limita- 
tions, goodwill  is  an  asset  which,  on  sequestration  in  bankruptcy,  passes  to  the 
trustee  for  behoof  of  creditors.  It  is  not  indeed  specially  mentioned  in  the 
Act  of  1856,  as  it  is  in  tlie  English  Act  of  1883,  but  the  vesting  clauses 
(Bankruptcy  Act,  1856,  ss.  102  and  103)  are  quite  wide  enough  to  embrace 
it.  This  proposition  is,  however,  subject  to  two  qualifications.  (1st)  Where 
the  goodwill  is  entirely  local,  then  it  goes,  with  the  heritage  to  which  it 
effeers,  to  the  person  entitled  thereto  as  mortgagee  or  otherwise,  so  that  the 
trustee  will  only  get  the  benefit  of  it  where  the  heritage  goes  to  him  (cf.,  e.g., 
Bain,  svpra).  If  there  is  any  part  forming  a  marketaljle  asset  irrespecti\e 
of  the  premises,  he  may  sell  this.  (2nd)  Where  the  goodwill  is  so  essentially 
dependent  on  personal  qualities  as  to  be  intransmissible  apart  from  personal 
covenants  and  introductions,  the  trustee  cannot  utilise  it.  For  whereas 
the  trader  can  sell  rights,  the  trustee  can  only  sell  property ;  and  a  trader 
is  not  deprived  by  a  judicial  sale  of  his  right  of  free  competition,  even 
among  former  customers  (Gincsi,  14  Ch.  D.  596).  In  cases,  however,  where 
a  bankrupt,  on  an  erroneous  view  of  his  obligation,  concurred  in  selling 
goodwill  with  personal  stipulations,  the  Courts  have  shown  indisposition 
to  disturb  the  transaction  (cf.  The  Buxton,  etc.,  PuUishing  Co.,  1  C.  & 
E.  527).  And  a  trustee  may  be  able  to  obtain  the  benefit  of  a  sale  which 
he  could  not  himself  enforce.  Where,  e.g.,  anterior  to  sequestration,  a 
bankrupt  has  sold  personal  goodwill  with  restrictive  covenants  in  return 
for  an  annuity,  the  trustee  has  been  held  entitled  to  attach  the  annuity 
{Neale,  28  L.  J.  45).  The  trustee  may  resell  the  business  to  the  liankrupt 
{Uitson,  L.  R  3  C.  P.  473). 

Disposal  on  Dissolution  of  Partnership. — Goodwill,  so  far  as  marketable, 
falls,  on  the  dissolution  of  a  copartnery,  to  be  treated  as  an  asset  of  the  firm, 
and  realised  along  with  the  rest  of  the  partnershij)  property  for  behoof  of 
all  the  partners  (Lindley,  6th  ed.,  p.  445;  Clarke,  436).  In  dividing  the 
company  property,  any  partner  is,  in  the  absence  of  agreement,  entitled  to 
have  it  brought  to  ]»ublic  sale,  and  is  not  bound  to  fix  a  value  at  which  he 
will  either  part  with  his  own  share  or  acquire  that  of  the  others  (Marshall, 
1816,  19  F.  C.  101:  Steioart,  14  S.  72).  In  Steirart's  case  this  rule 
was  applied  even  although  several  years  had  elapsed  since  dissolution. 
Where  at  the  time  of  dissolution,  however,  the  firm  was  insolvent,  nothing 
was  held  to  be  payable  for  goodwill  by  a  partner  who,  continuing  to  carry  on 
the  business,  had  converted  it  again  iuto  a  paying  concern  (Broughton,  44 
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L.  J.  Cli.  52G).     Ikit  sale  can  only  be  enfurced  uii  the  footing  that  the 
other  partners  may  cany  on  a  similar  business  iu  competition  (Cooke,  27 
Beav.  450),  and  notice  has  been  ordered  to  be  given  of  this  incident  (John- 
ston,34:  r.eav.  G:5  ;  Jlal/,  :'.:5  L.  J.  (Ch.)  2U4).     Where  there  is  a  marketable 
personal  element  in  the  goodwill  of  a  business  which  is  in  the  main  local, 
a   partner   who,  through   ownership   of   the   premises,   had   obtained   the 
advantage  of  this  on  dissolution,  has  been  held  liable  to  recomjjense  his 
partners  therefor  {Mdlcnt,  28  lieav.  453;  Fau-scy,  18  Ch.  1).  008;    Waller, 
27  (Jli.  D.  040).      Where  the  local  element  attaches  to  premises  held  on 
lease,  and  a  i)aitner  has  surreptitiously  obtained  renewal  of  the  lease  in 
his  own  name,  the  others  are,  on  ordinary  i)rinciples  of  partnership  law, 
entitled  to  have  the  lease  realised  as  truly  parlnersliii.  \)\()\Miy  {Fccdhcrdonc- 
haiujh,  17  Yes.  208,  and  cf.  J/'  Wlumndl,  18  S.  014  ;  see  also  Aitkens  Trs., 
8  S.  753,  where  dissolution  occurred  during  natural  course  of  lease).     So  if 
a  partner  have  otherwise  obtaiiu^d  the  benefit  of  goodwill,  he  must,  in 
general,  account  therefor  {Stcicart  and  other  cases,  suyra),  and,  pending 
settlement,  the  Courts  will  protect  it  {Turner,  3  Gill".  442).     But  sale  uiay 
be  waived;  and  if  waived,  each  partner  will  have  an  equal  right  to  share 
in  goodwill,  just  as  in  the  other  assets  (Lindley,  p.  449 ;  Banks,  M  Beav. 
560).     The  same  principles  apply  to  the  case  of  dissolution  by  de<uh  of  a 
partner  as  to  dissolution  by  agreement  or  efflux  of  time.     The  view  that 
on  death  goodwill  "  survived  "  to  the  other  partners— a  view  not  counte- 
nanced by  what  Scotch  cases  there  are  (see,  c.f/.,  Aitkcn's  Trs.,  supra)—!?,  now 
discredited  even  in  England.     Although  a  surviving  partner  may  by  force 
of  circumstances  obtain  the  benefit  of  goodwill  without  payment  by  reason 
of  its  being  unsaleable  if  he  is  to  be  free  to  compete,  still,  wiierever  the 
goodwill  has  a  saleable  value  the  survivor  cannot  sell  it  for  his  own  behoof, 
but  it  nuist  be  dealt  with  for  joint  benefit  of  the  survivors  and  repre- 
sentatives of  the  predeceaser  (cf.  Lindley,  0th  ed.,  445,  and  Allan,  03-00). 

In  the  case  of  bankruptcy  of  the  firm  the  goodwill  is  dealt  with  as 
already  explained.  Bankruptcy  of  an  individual  partner  is  just  a  special 
case  of  dissolution,  the  trustee  being  entitled  to  his  interest. 

These  observations  aj.ply  to  cases  where  there  is  no  provision  in  the 
deed  of  copartnery  as  to  the  disposal  of  goodwill  on  dissolution.  Where 
there  are  such  provisions,  they  of  course  receive  effect.  It  is  well  to  use 
the  word  "  goodwill,"  as  there  are  contradictory  decisions  as  to  whether  it 
is  embraced  in  such  general  words  as  "stock,"  "estate  and  eftects,"  etc. 
(Lindley,  p.  449,  and  cases  cited  ihi).  The  time  of  duration  still  to  him 
may  sometimes  be  an  element  in  fixing  the  value  under  such  agreements 
{Auslui,  2  De  G.  &  J.  020).  Even  where  his  partner  would  in  ordinary 
course  obtain  the  whole  benefit  without  i)aynient  on  the  predecease  of  his 
copartner,  he  may  competently  be  bound  in  the  contract  to  make  a  pay- 
ment, l)y  way  of  annuity  or  otherwise,  therefor,  such  obligation^  not  being 
held  to  be  one  without  consideration  {Fcathcrstonchaiojh,  25  Beav.  382). 
Under  an  agreement  whereby  a  surviving  partner  was  to  pay  for  six  months 
from  the  predeceaser's  death  the  share  of  profits  to  which  the  latter  would 
have  been  entitled  to  the  latter's  executor  "for  behoof  of  his  widow, 
child,  or  children,"  it  was  held  that  the  payment  did  not  fall  into  the 
deceased's  execulry,  but  fell  to  be  divided  ecpially  between  the  widow  and 
an  only  child  {Adamsons  2'rs.,  18  K.  1133). 
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appears  as  a  legil  entity,  a  case  regarding  it  being  reported  so  far  back  as 
1744 (see  Allan,  p.  o(j).     Questions  have,  however,  frequently  arisen  as  to 
what  representatives  were  to  get  the  benefit  of  it,  i.e.  whether  it  should  be 
treated  as  heritable  or  moveable  estate.     Each  case  appears  to  have  been 
decided  largely  on  its  own  merits,  without  the  formulation  of  any  general  rule. 
The  following  propositions  seem,  however, to  be  deducible  from  the  decisions : 
(a)  Where  any  goodwill  is  purely  personal  and  intransmissible  apart  from 
introductions,  it  cannot  be  regarded  as  at  all  in  honis  of  the  deceased,  and 
anyone  in  a  position  to  give  the  introductions  may  retain  any  price  obtainable 
therefor  {Bain,  supra),     (h)  Probably  only  the   deceased's  representatives 
may  use  his  books  and  other  private  sources  of  information  as  to  his  connec- 
tion for  the  purpose  of  canvassing  his  customers  (see  Trego,  siqjra)  ;  and  any 
price  to  be  had  therefore  would  go  to  his  executors  (cf.  Ilobcrtson,  28  Beav. 
529,  diet  a  in  Bain,  supra),     (c)  Where  entirely  attached  to  the  heritable 
property  in  which  either  business  is  carried  on,  it  will  be  heritable,  and  go 
to  the  heir  or  other  party  entitled  to  the  heritage  {Bain,  supra).     {(I)  Even 
where  essentially  local,  if  the  premises  do  not  go  to  the  heir,  there  may  be 
a  marketable  element  in  goodwill  "  considered  as  an  introduction  to  the 
landlord,"   and    this    will   fall   into   executry  {Broum,   34   S.  L.  E.    570). 
{e)  Obviously  this  cannot  apply  where  the  trader  owns  the  premises,  and 
the  heir  succeeds  to  them  and  so  himself  becomes  landlord  {Kelly,  29  L.  E. 
Jr.  429,  C.  A.).     (/)  Nor  where  the  executor  has  been  a  competitor  with 
the  new^  tenant  for  a  renewal  {Philps  Exr.,  21  E.  482).     {())  Where  good- 
will is  separable  from  premises,  it  is  moveable,  and  goes  to  executry  (cf. 
dicta  in  Bain,   Brown,  supra,  and  Doncdd ,  21   E.  246).     (A)  Even  where 
mixed,  the  executors  may  get  the  benefit  of  the  moveable  element  indirectly 
in  some  form  other  than   a  payment  from  the  heir  exposing  the   whole 
subjects  as  a  going  concern,  and  including  in  the  sale  the  goodwill  and  right 
to  use  name  {BclVs  Trs.,  12  E.  85).     Here  a  pottery  having  been  sold  as  a 
going  business  for  a  large   sum,  of   which  a  part  was  for  plant,  and  the 
purchaser  being  obliged  to  take  over  the  stock-in-trade  at  a  high  figure, 
Iteld  that,  apart  from  the  enhanced  price  which  the  subjects,  heritable  and 
moveable  together,  brought  as  a  going  business,  there  was  no  separate  value  . 
attributable  to  goodwill.     Goodwill  may  be  the  subject  of  bequest,  and  in 
bequeathing  it  it  is  important  to  see  that  the  wording  is  such  as  to  pass 
what  is  intended  to  be  conveyed,  as  otln^rwise,  if  the  goodwill  be  mainly 
local,  the  views  of  the  testator  may  be  stultified  by  the  heritage  going  off  to 
the  heir  {in  re  Hcnton,  20  W.  E.  702  ;  Bohertson,  28  Beav.  529). 

Goodiinll  as  a  Suhjectfor  Compensation  upion  Compnhory  taJdng  of  Lemds. — 
Where  the  compulsory  taking  of  lands  is  authorised  under  the  Lands  Clauses 
Consolidation  Act,  1845,  or  the  Eailways  Clauses  Consolidation  Act,  1845, 
goodwill  is,  to  a  certain  extent,  an  element  to  be  regarded  in  awarding 
compensation  :  and  even  where  these  Acts  are  not  incorporated  in  private 
Acts,  the  latter  generally  contain  similar  provisions.  In  a  question  with  a 
mortgagee  or  non-occupying  owner,  it  is  only  strictly  local  goodwill  which 
can  be  allowed  for.  In  the  case  of  a  lessee,  tenant,  or  ocupying  owner,  the 
criterion  is  rather  what  he  would  give  to  be  allowed  to  continue  business  in 
the  same  premises,  than  what  he  could  get  from  another  for  his  interest. 
"  The  amount  of  damages  is  not  the  al)Solute  amount  of  loss  which  you 
would  sustain  if,  the  moment  you  got  notice  to  quit,  you  instantly  gave  up 
your  business ;  but  it  is  the  amount  of  damage  you  will  sustain  measured 
by  this,  that  you  have  done  what  was  reasonable  and  proper,  by  endeavour- 
ing to  get  another  place,  and  if  you  cannot  get  another  place,  or  if  the 
place  is  at  all  inferior,  you  are  entitled  to  damages  for  the  difference  "  (per 


Slieiill"  AUisuii  in  Jldin^cij  v.  Cily  Union  llu'n.  Co.,  24  Miircli  18GG,  cited  in 
Deas  on  Railways,  2nd  ed.,  p.  :V00  ;  cf.  also  IMdcr,  4  Q.  1'..  1>  4:;2.  per  Ld. 
IJramwell ;  Comrs.  ofl.li.  v.  G.  cO  S.  /I \  Rir//.  Co.,  12  App.  Ca.  ;i2 1 ,  i^erHerscliell, 
L.  C).  Coniponsatiou  for  ^'oodwill  is  l"m[uently  assessed  on  the  basis  of  so 
many  years' purchase ;  and  where  this  basis  is  taken,  the  gross  drawings 
must,  of  course,  be  reduced  by  deducting  wages,  including,  probably,  where 
the  claimant  is  iiinisclf  actively  engaged,  a  sum  in  name  of  "  wages  of 
superintendence"  earned  by  him,  unless  he  is  rendered  unable  to  use  his 
personal  business  aptitude  to  equul  ])urpose  elsewhere  on  being  extruded 
(cf.  as  to  this.  Strain's  Trs.,  20  li.  1025.)  Where  thelands  are  not  them.selves 
taken,  but  are  injuriously  allected,  it  rather  seems  that  mere  goodwill  is  not 
in  itself  an  "  interest  in  land"  dama-o  to  which  gives  right  to  comi.ensa- 
tion  {nidcs  case,  L.  M.  H.  L.  175>  Where,  however,  tliere  is  j-iiysical 
interference  with  the  land,  or  with  some  right  incident  thereto,  such  as  right 
of  access,  this  entitles  to  compensation,  and  proof  of  damage  to  goodwill 
might  possil)ly  be  relevant.  The  cases,  however,  are  too  numerous  and 
involved  to  admit  of  advantageous  condensation  here;  reference  may  be 
made  to  Deas  on  Railways,  2nti  ed.,  part  iv.  ch.  ii.  p.  302,  etc.  In  the  case  of 
injury  by  severance,  compensation  seems  to  be  more  freely  allowed  than 
wifiere  no  land  is  taken  (cf.  Albin  on  Goodwill,  ch.  vi.). 

Goodwill  as  afirfiny  Rateable  Value.— h\  Scotland,  a  payment  made  by 
a  tenant  to  his  landlord  in  respect  of  goodwill  is  "a  consideration  other 
than  the  rent,"  which  falls  to  l)e  taken  into  account  in  entering  the  value 
of  the  subjects   on    the  roll   {SclkirJc,    14   ]{.    579;   M'Nally,  14  K   582, 
(public-houses)  ;   Wilson,  21  S.  L.  IJ.  545  :  Driunmond,  13  W.  540,  and  cases 
cited  iZ/i;  Glasijow  Iron  Co.,  11  ]\I.  989  (ironworks)).     The  general  rule  is 
thus  expressed'  by  Ld.  Fraser :  "  It  has  been  decided  tliat  where  asum  of 
money  is  paid  to  the  landlord  which  is  said  to  be  for  goodwill,  this  is  to  be 
taken,  in  the  general  case,  as  simply  a  payment  in  advance  of  rent.     At  all 
events  it  is  a  consideration  other  than  the  rent  which  the  parties  insert  in  the 
lease.     I  have  had  occasion  re[)eatedly  to  point  out  the  distinction  between 
the  payment  of  a  sum  of  money  in  name  of  goodwill  to  the  landlord  on  the 
occasion  of  a  lease,  and  a  payment  made  by  an  incoming  tenant  to  an  out- 
gohig  tenant  during  the  currency  of  a  lease.     In  the  former  case  the  pay- 
ment for   goodwill   is  taken  into    account    in    entering  the    value    in  the 
Valuation  lioll,  in  the  latter  case  it  is  not "  (per  Ld.  Fraser  in  SelJdrl;  14  II. 
579,  at  580).     Such  a  payment  for  tenant's  goodwill  was  in  one  case  held  to 
be  exempt,  even  althoucrh  the  late  tenant  was  herself  one  of  two  j^ro  indiviso 
proprietors  of  the  preniises  {Xieholson,  23  S.  L.  IJ.  003);  and  while  a  sum 
l)ayable  to  the  landlord  falls  to  be  taken  into  account  as  a  consideration 
other  than  the  rent,  it  by  no  means  follows  that  the  quotient  of  the  whole 
sum,  divided  by  the  number  of  years,  falls  to  be  added  to  the  nominal  rent. 
It  is  a  question  of  circumstances  in  each  case  whether  part  of  the  sum  is 
not  paid  in  consideration  of  other  than  local  elements  of  goodwill  (see,  c.y., 
iniso»,  21   S.  L.  11.  548;  SelLlrl;  sujrra,  especially  per  LI.  Fraser,  at  p. 
581).     In  the  case  last  cited  an  obligation  by  the  landlord  not  to  compete 
with  his  tenant  was  instanced  with  approval  as  a  iitting  counterpart  for  a 
portion  of  such  a  payment. 

Cowpen  (in  colloquial  Scots,  a  double  handful,  i.e.  as  much  as  can  be 

hehl  by  both  hands  placed  together  and  hollowed).— One  of  the  payments 
due  to'  the  miller's  servants  under  the  obligation  of  thirlage,  known  as 
sequels.     SccLannuck;  SFAiUKLs;  Tuiklage. 
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Grace,  Act  of. — See  Act  of  Grace. 

Grace,   Days  of. — See  Days  of  Grace. 

Grandfather:    Grandchildren.— See  Degrees  of  Kin- 
ship; Aliment;  Succession. 


Grass. — In  an  ordinary  lease  of  an  arable  farm  the  tenant  enters  at 
"Whitsunday  to  the  houses,  grass,  and  fallow  lands ;  and  to  the  crop  lands  at 
the  separation  of  the  crop,  or  Martinmas.  His  term  of  removal  from  grass 
lands  IS  therefore  Wliitsunday,  wlien  he  relinquishes  all  the  pasture  proper; 
but  an  outgoing  tenant  is  entitled  to  reap,  as  waygoing  crop,  the  hay 
sown  down  during  the  last  year  of  his  lease.  In  the  older  cases  on  this 
point  the  hay  crop  was  held  to  belong  to  the  heir,  as  against  tlie  executor 
(,S7ac/«z>,  1744,  Mor.  542;  WrUjht,  170G,  Mor.  544G ;  M.  Ticecddale,  19  Nov. 
1816,  F.  C.) :  but  in  the  case  of  Keith  (1825,  4  S.  267),  followed  in  1832  {Lyall, 
11  S.  96),  it  was  held  that  hay  sown  with  the  penult  crop,  and  yielding  its 
first  crop  in  the  year  of  removal,  is  included  in  waygoing  crop,  apparently 
on  the  ground  that,  according  to  the  modern  system  of  husbandry,  hay  is  an 
industrial  crop  and  not  natural,  as  in  the  days  of  the  earlier  decisions 
quoted.  (See  Ersk.  ii.  2.  4 ;  llankine  on  Leases,  387  ct  scq. ;  Bell,  Frin.  s. 
1270 ;  Hunter,  Landlord  and  Tenant,  ii.  486.) 

In  grass  farms  the  landlord's  hypothec  extends  over  grass  mail  if  the 
land  is  sublet  to  grazing  tenants,  but  not  over  the  beasts  of  others  grazing 
on  the  lands,  except  to  the  extent  of  the  grass  mail,  so  long  as  unpaid  (30  & 
31  Vict.  c.  42,  s.  5). 

See  CRor;  Grass  of  Ministers;  Hypothec;  Lease. 


Grass  of  lYl misters. — What  is  known  as  minister's  grass  must 
not  be  confused  with  "  Grass  Glebe."  The  first  statutory  provision  of  the 
former  was  made  in  1649,  which  (c.  45)  ordained  that  "  every  minister  have  a 
horse  and  two  kyes  grass,  and  that  by  and  attour  his  gleib."  The  grass 
(jlehe,  on  the  other  hand,  is  tlie  substitute  for  the  statutory  arable  glebe  of 
four  acres  in  parishes  where  there  is  no  arable  land  liable  to  designation,  or 
n(jt  the  full  exteirt,  lying  adjacent  to  the  kirk. 

Minister's  grass  is  over  and  above  the  glebe  (arable  or  pastoral, 
as  the  case  may  be) :  and  altlKJUgh  this  originally  fell  to  be  designt;d 
out  of  temporal  lands,  the  Act  of  1663,  c.  21,  provided  that  it  should 
be  "designed  out  of  kirk  lands,"  and  that  "if  there  be  no  kirk  lands 
lying  near  the  minister's  manse  out  of  which  the  grass  for  one  horse  and 
two  kine  may  1)0  designed,  or  otherwayes,  if  the  said  kirk  lands  be  arable 
land,  in  either  of  those  cases  ordains  the  heritors  to  pay  to  his  minister  and 
his  successors  yearly  the  sum  of  £20  Scots  .  .  .  the  heritors  always  being 
relieved,  according  to  the  law  standing,  off  other  heritors  of  kirk  lands  in 
the  said  parocli."  No  s})eeific  distance  from  the  manse  is  here  stated,  and 
the  question  of  nearness  would  thus  appear  to  emerge  only  where  in  a 
parish  there  are  two  or  more  tracts  of  kirk  lands.  The  provision  of  £20 
Scots  is  obviously  made  for  the  benefit,  not  of  the  heritor  possessing  kirk 
lands  lying  in  grass,  but  of  the  minister,  who  may  elect  whether  he  will 
have  the  money-equivalent  in  place  of  grass  at  an  inconvenient  distance 
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fiuiii  liis  Ikju.sg.  If  llicic  lie  two  Lnict.s  ol"  grass  laud  in  the  parisli,  that 
nearest  the  luaiisc  will  lie  designated,  the  holder  of  it  seeking  partial  relief 
from  sucli  heritors  as  possess  kirk  lands  lying  more  remote. 

The  surrngatuni  of  f  20  Scots  ;>r7-  aiinmn  cannot  he  increased  ((Vo//v<f, 
13  May  1814,  F.  (J.).  Once  the  money -suhstitute  is  accepted  with  the 
])reshytery's  sanction,  the  right  to  "  grass  "  is  effectually  excluded  {Minister  of 
Dollar,  9  July  1867,  F.  C). 


Grassuni. — Agrassum  is  a  slump  sum  or  line,  paid  in  considerati«tn 
of  a  right  which  is  to  endure  I'or  a  term  of  years,  e.g.  a  contract  of  lease  or 
of  ground-annual. 

In  our  older  law  a  grassum  was  a  distinguishing  mark  of  the  hciilahlc 
right  known  as  a  rental,  and  from  the  payment  of  a  grassum  a  ])resumption 
amse  in  favour  of  this  tenure  (Stair,  ii."  9.  20:  Krsk.  ii.  <i.  .'.7):  hut  the- 
facilities  thus  alloKled  for  raising  an  immediate  fund  rai»idly  led  to  its 
ai)plication  to  many  otlier  forms  of  right  liaving  tradum  fuiurl  tcmjwria.  In 
oui- more  recent  law,  (piestions  concernhig  grassums  have  heen  practically 
coidined  to  cases  arising  under  leases. 

In  all  contracts  involving  ])erio(lical  payments,  the  taking  of  a  grassum 
hy  the  creditor  therein  resolves  into  a  jiro  tanto  anticipation  of  such 
l)aymonts,  and  thus  necessarily  diminishes  the  amounts  payalile  during 
the  currency  of  the  right. 

In  the  case  of  an  ahsolute  proprietor,  his  power  of  administration 
heing  burdened  h}-  no  equity  in  favour  of  successors  in  the  suhject,  he  may 
contract  in  relation  thereto  on  what  terms  he  pleases,  and  so  no  question 
as  to  his  right  to  stipulate  for  and  to  take  grassums  can  arise._  Accordingly, 
however  large  the  grassum,  a  lease  by  a  fee-simple  proprietor  is  secure 
from  challenge  by  shigular  successors  (Bell,  Com.  i.  09 :  Bell,  Prin.  s.  1201), 
or  by  creditors,  apart  from  the  operation  of  tlie  I'^ankruptcy  Statutes,  or 
uidess  struck  at  as  a  fraud  upon  completed  diligence.  Thus  a  long  lease 
with  large  grassum,  granted  after  an  inhibition  has  been  laid  against  the 
granter,  will  not  be  sustained,  although  ordinary  administrative  leases  are 
not  alTected  by  such  diligence  {Wedgwood,  13  Kov.  1817,  F.  C).  Provided 
also  that  the  rent  be  not  elusory  and  suthcient  to  satisfy  the  Act  1449, 
tenants  under  leases  with  grassums  have  the  same  protection  against 
successors  of  the  lessor,  as  tenants  under  ordinary  leases  (l>ell,  rrin.  r.s. ; 
Ersk.  rrin.  ii.  0.  10);  although  they  seem  at  one  time  not  to  have  been  in 
all  ])oints  so  favoured  by  the  law  (see  Dab-cll,  1G74,  IMor.  4()8ri). 

Where,  however,  a  person  has  only  a  limited  or  fiduciary  title  to  the 
subject,  he  is  bound  to  exercise  his  powers  of  administration  consistently 
with  the  legitimate  interests  of  his  successors.  In  such  cases,  accordingly, 
the  taking  of  grassums  is  prohiljited  at  common  law,  as  being  a  forestalhng 
f  the  rents,  to  the  ])iejudiee  of  subsequent  heirs,  and  outwilh  a  fair  and 
ordinary  administration  of  the  subject. 

Thus,  while  fair  and  ordinary  leases  by  heirs  of  entail  are  good  at 
common  law,  leases  in  which  grassums  are  taken  are  reducible  at  the 
instance  of  succeeiling  heirs  of  entail,  as  being  in  efVect  frauds  ui>on  the 
entail,  and  an  alienation  pro  fanto  of  the  uses  and  i»rotits  of  the  estate. 
The  cases  arising  out  of  the  Queensberry  leases  linally  dctenuined,  after 
couHicting  decisions  (see  Leslie,  1779,  Mor.  ir.530),  that  a  i.r.diibition  in 


() 


an  entail  against  alienation  strikes  against  leases  with  grassums  {Ihihr  vj 
Queend>cn->},  1807,  Mor.  App.  rorr  "Tailzie,"  Xo.  lo,  2  Dow,  90,  o  Bat.  App. 
758.     See  also   Turner,  1807,  Mor.  I.e.  Xo.  IG,  1   Dow,  423;  Malcolm,  180 <, 
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Mor. /.c.  No.  17:aliVl.  2  i)o\v,  285).     A  prohihiLiou  against  cUspouiiig,  or 
agaiust  letting;  with  diiuinution  of  the  rental,  will  be  similarly  construed 
(kirling,  20  February  1821,  F.  C. ;  ^Y//o^  1821,  1  Sb.  App.  10,89:  Bell, 
Frin.  ss.  1228,  1752).     Nor  will  a  power  in  the  entail  to  set  tacks  "  without 
evident  diminution  of  the  rental "  support  such  leases,  although  the  apparent 
rent  be  not  below  that  formerly  taken  {Duke  of  Qiiccnslcrry,  v.s. ;  Earl  of 
Wemyss,  17  November  1815,  F.  C. ;    25  May  1818,   F.  C;  affd.   1  Bligh, 
339,  6  Pat.  App.  465  scq.) ;  for,  in  estimating  the  true  rent,  the  value  of 
lines   or  grassums   paid    must  be  computed  (Earl  of  JVemyss,  v.s. ;  for  a 
special  case  in  which  this  omission  was  held  not  fatal  to  the  lease,  see  Duke 
of  Bucdeuch,  1827,  6  S.  128) ;  and  the  Court  may,  in  a  question  with  the 
tenant,  refuse  to  support  such  a  lease,  even  for  a  restricted  period  {Earl  of 
Wemyss,  v.s.).     If  the  original  lease  be  reducible  on  the  score  of  a  grassum 
having  been  taken,  the  device  of  surrendering  and  taking  anew  lease  without 
grassum   will  not  avail  {Earl  of   Wemyss,  v.s.;  id.  1821,   1   S.  202);  and 
bonds  or  bills  taken  by  heirs  of  entail  for  annual  sums  during  the  currency 
of  the  leases  will  be   accounted  as  truly  representing  current  rent,  and 
adjudged  to  belong  to  subsequent  heirs  (see  Denham.,  1761,  Mor.  15512). 
The  remedy  of   the  substitute   heir   is  a  declarator   of   irritancy  of   the 
contravener's  right,  and  reduction  of   the  offending  lease,  not  an  action 
of   damages   for   loss   sustained   {Marquis  of  Qucensherry,   15    Nov.   1815, 
F.  C:  1820,  6  Pat.  App.  550:  1826,  4  S.  320,  6  S.  706:  rev.  4  W.  &  S. 
254). 

On  the  other  hand,  the  terms  of  the  deed  of  entail  may  be  such  as  to 
admit  of  leases  with  grassums  being  granted,  as,  for  example,  where  the 
deed  contains  no  prohibition  against  alienation,  or  against  letting  with 
diminution  of  the  rental  (Bell,  Com.  i.  69  :  Bell,  Frin.  s.  1228).  So,  where 
an  entail  authorised  tacks  at  a  stated  rent,  tacks  granted  at  such  rents  will 
not  be  challengeable  although  a  grassum  be  taken  in  addition  thereto 
{Earl  of  Elgin,  1821,  1  Sh.  App.  44;  Wellwoocl,  1823,  2  S.  475);  nor  in  such 
cases  is  the  heir  of  entail  under  any  obligation  to  distribute  the  grassum, 
or  to  invest  it  for  behoof  of  succeeding  heirs  ( Wellwood,  v.s.). 

The  various  Statutes  enlarging  the  powers  of  heirs  of  entail  have 
adopted  the  principle  of  the  common  law,  and  the  sanction  of  nullity  is 
adjected  to  contracts  of  feu,  lease,  or  ground-annual  in  which  grassums 
have  been  taken  (see  10  Geo.  ill.  c.  51,  s.  7  (Montgomery  Act);  6  &  7  Will. 
IV.  c.  42,  s.  1  (Eosebery  Act);  11  &  12  Vict.  c.  36,  s.  24  (Paitherfurd  Act); 
16  &  17  Vict.  c.  94,  ss.  14,  15  (Entail  Act,  1853,  extending  to  heirs  of 
entail  the  powers  under  8  Vict.  c.  19,  s.  10  (Lands  Clauses  Act)) ;  45  &  46 
Vict.  c.  53,  s.  8  (Entail  Act,  1882)). 

The  principles  which  regulate  the  taking  of  grassums  by  heirs  of  entail 
apply  with  equal  force  to  the  case  of  liferenters  and  others  who  have  only 
a  limited  interest  in  the  sul)ject,  the  test  in  each  case  being  whether  the 
lease  or  other  right  in  question  has  been  granted  in  the  course  of  a  fair 
and  ordinary  administration.  In  a  question  between  tiar  and  liferenter  a 
grassum  falls  to  be  treated  on  the  principles  applical)le  to  bonuses  or  otiier 
extraorduiary  profits,  and  will  go  to  the  fiar  {Evmuj,  1872,  10  M.  678.  See 
Bonus). 

Grassums  in  leases  by  royal  burghs  are,  it  is  thought,  prohibited  at 
common  law  on  similar  principles"  (Pankine,  Leases,  36)  In  the  case  of 
leases  of  glebes  there  is  a  statutory  ])roliil)ition  of  grassums  (29  &  30  Vict, 
c.  71,  8.  3);  while  in  mineral  leases  i)y  the  Crown,  power  to  take  grassums 
has  been  expressly  conferred  by  Statute  (29  &  30  Vict.  c.  62,  s.  3). 

For    the    ])urposes    of    the  franchise,   the   Peforni    Act  of    1832   made 
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special  provision  to  meet  i he  case  of  tenants  under  leases  with  grassums 
(2  Sc  o  Will.  IV.  c.  05,  s.  9.     See  Election  ;  Law). 

Where  an  informal  lease  for  a  term  of  years  is  sought  to  he  set  u])  on 
the  prineiplo  of  rri  ut/mrntiis,  the  payment  (jf  a  grassiini  may  often  iillord 
stronj^  confirmatory  evidence  {Macror'w,  18  Decend)er  IHIO,  F.  C;  see  Earl 
of  Ahoy nc,  1810,  Hume,  847;  Kankhie,  Leasca,  \2'A). 

See,  generallv,  Ersk.  iii.  8.  29,  Ivory's  note;  More,  Xutc.-^,  clxxxv  :  JJell, 
Com.  i.  09;  WvW  J'riti.  ss.  1201,  1228,  1752;  P.ell,  Cinurij.  ii.  103:3;  Menzies, 
Cuiuri/.  739 ;  More,  Led.  i.  559,  500 ;  lamkine,  Latscs,  pp.  50  s/'q.,  137. 


Gratuitous    Deed. — See  Conjuntt  and  Confident;  Clau.se 

OF    liFTLIIN  :    WaKKAMUCF. 


Gravestones. — As  the  heritors  have  the  regulation  of  church- 
yards (see  liruviNU-i'LAGE),  it  is  their  right  to  control  the  erection  of  grave- 
stones and  other  erections  in  churchyarvis.  "The  heritors  must  have  the 
ri'dit  to  grant  or  refuse  permission  to  place  tombstones  over  the  graves,  and 
to  determine  the  manner  in  which  they  should  be  placed,  as  upright  or 
Hat;  and  it  can  scarcely  be  doubted  that,  if  necessary,  the  heritors  might 
cause  such  gravestones  to  be  removed"  (Dunlop,  I'ai:  Lav\  pp.  72,  70; 
Cunningham,  1778,  5  Bro.  Supp.  415;  Ure,  etc.  v  Ramsay,  1828,  0  S.  tK:  I). 
910,  quoted  in  Dunlop,  supra,  p.  70 ;  M'Bcan,  1859,  21  I).  314). 


Great  Avizandum.— See  Avizandum. 
Great  Seal.— See  Seals. 
Gregorian  Code.— See  Codex. 


Ground-annual. — Ground-annual  is  a  yearly  duty  or  revenue 
payable  from  land,  and  made  a  real  burden  upon  it  either  by  reservation 
or  constitution.  It  is  substantially  the  same  as  a  feu-duty,  for  which  it 
may  be  considered  a  substitute,  as  it  is  practically  unknown  except  when 
sub-feuing  is  prohibited. 

(1)  Ground -annuals  from  Church  Land. — When  the  Church  lands 
merged  in  the  Crown  at  the  Eeformation,  they  were  parcelled  out  in 
various  lordships,  the  grantees  being  called  Lords  of  Erection.  After  a 
series  of  Acts  of  Annexation  (see  Annexation)  the  Lords  of  Erection  in 
the  beginning  of  the  seventeenth  century  resigned  their  superiorities  to  the 
Crown  with  the  exception  of  the  feu-duties,  which  were  to  be  retained 
until  a  price  agreed  upon  for  their  redemption  M-as  paid.  The  power  of 
redemption  was  renounced  by  the  Crown  on  the  eve  of  the  Union,  and  the 
feu-duty  became  payable  in  ])erpetuity  to  tlie  successors  of  the  Lords  of 
Erection  as  a  "ground-anniinl."  This  real  Imnlen  ha-<  in  practice  been 
usually  conveyed  by  resignation  and  infeftment  only  (r.ell.  Prin.  885,  880). 

(2)  Ground-annuals  in  Building  Fcu^. — The  chief  importance  of  tiie 
ground-annual  is  in  connection  with  building  speculations  in  and  near 
towns.     The   feuars   of   lands,  of   which   the   sub-infeudation   is   validly 
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prohibited  by  conditions  imposed  prior  to  the  commencement  of  the 
ConveyancinfT  Act  of  1874,  frequently  lind  it  to  their  advantage  to  dispose 
of  the  kud  Tn  h^ts  in  consideration  of  an  annual  rent  or  ground-annual 
rather  than  fur  a  price  immediately  payable.  In  the  older  practice  such 
uround-annuals  were  constituted  merely  by  disposition  with  reserved  real 
burden  and  sasine  thereon  ;  but  this  gave  no  active  title  of  possession,  and 
its  place  has  been  taken  by  the  modern  contract  of  ground-annual.  The 
instrument  closely  resembles  a  feu-contract,  the  same  general  conditions  as 
to  irritancies,  nuisances,  servitudes,  etc.,  being  contained  in  both ;  "  but  in 
principle  the  object  and  effect  of  the  two  deeds  are  perfectly  distinct.  By 
the  feu-contract  an  annual  return  from  land  is  sought  to  be  secured  hy  the 
reservation  of  an  intermediate  feudal  superiority.  The  object  of  the  contract 
of  ground-annual  is  to  secure  a  similar  yearly  return  by  burdening  the 
infeftment  of  the  disponee  without  creating  a  new  fee.  The  feu-contract  is 
employed  where  there  is  no  obstacle  to  the  reservation  of  a  permanent 
mid-superiority;  the  contract  of  ground-annual  is  resorted  to  when  the 
creation  of  a  subaltern  right  is  conventionally  prohibited  or  practically 
inexpedient.  The  yearly  return  in  one  case  is  a  proper  feu-duty,  not 
dependent  upon  publication  in  the  register;  in  the  other  it  is  a  real 
burden  merely,  and  to  be  efi'ectual  must  be  duly  published  "  {Jurid.  Styles, 
5th  ed.,  vol.  i.  p.  132). 

In  the  existing  practice,  the  seller,  in  consideration  of  the  ground-annual, 
which  is  made  a'' real  burden,  and  of  the  other  obligations  undertaken  by 
the  purchaser,  sells  and  dispones  the  lands.  The  purchaser  binds  himself  to 
pay  the  ground-annual,  and  further,  and  without  prejudice  to  the  real 
burden  and  personal  obligations  for  payment,  sells  and  dispones  to  the 
seller  not  only  a  ground-annual  to  be  uplifted  from  the  lands,  but  also  the 
lands  themselves  in  security  of  payment  The  contract  being  recorded  by 
warrant  of  both  parties,  the  seller  not  only  has  his  real  security,  but  he  has 
also  an  active  title,  and  all  the  remedies  of  a  heritable  creditor  in  a  bond 
and  disposition  in  security :  he  can  poind  the  ground,_  raise  an  action  of 
maills  and  duties  against  tenants,  and  enter  into  possession  of  the  lands. 

Questions  have  been  raised  as  to  the  continuing  personal  liabilities  of 
the  purchaser  or  grantee  in  the  original  contract  of  ground-annual  after 
he  has  transferred  the  lands  to  a  third  person.  It  now  seems  to  be 
established — contrary  to  the  doctrine  laid  down  in  Pcddies  Heirs  (184G, 
y  Ij,  560)— tliat  unless  there  be  an  express  provision  to  the  contrary,  the 
personal  liability  of  the  original  disponee  continues,  although  he  has 
transferred  the  subjects  to  a  third  party ;  and  the  latter  is  not  personally 
affected  although,  of  course,  the  lands  remain  liable  into  whosoever's  hands 
they  may  mm^^ {Small,  1849,  11  I).  495;  rev.  1853,  1  Macq.  345;  Gardyne, 
1851  13' D.  912 ;  rev.  1853, 1  Macq.  358  ;  Brotons  Trs.,  1852, 14  D.  675  ;  rev. 
1855!  2  Macq.  40;  Marshall's  Tr.,  1888,  15  E.  762). 

In  Marshall's  Tr.,  supra,  the  Court  held  tliat  an  obligation  ni  -a  contract 
of  ground-annual  to  erect  buildings  imposed  no  personal  obligation  which 
transmitted  against  a  singular  successor:  further,  the  Court  doubted 
whether  an  obligation  to  build  could  be  validly  declared  a  real  burden. 

In  Bell's  Trs.  (1896,  23  E.  650)  it  was  held  that  the  annual  payments 
under  a  contract  of  ground-annual  being  truly  the  interest  on  a  debt  of 
which  the  principal  is  the  capital  values  of  the  annual  payments,  the 
creditor  was  entitled  to  the  benefit  of  the  proviso  in  sec.  118  of  the 
Bankruptcy  (Scotland)  Act,  1856. 

A  ground-annual  differs  from  other  real  l)urdens  and  heritable  securities 
in  remaining  heritable  in  every  respect  as  regards  the  succession  of  the 
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creditor  (Conveyancing  Act,  1874,  s.  .'jO);  and  it  differs  from  a  feu-dnty  in 
that  the  real  security  is  destroyed  Iiy  the  uej^'ative  preseripti<jn  if  the 
^round-nnnual  is  (jiiiittcd  from  the  titles  ff)i-  fuity  years  (Craigie,  I/crldihlv 

Interest  is  not  flue  on  arrears  of  ground-annuals  (/SiW^  Moncrieff,  1835, 
4  S.  Gl). 

If  land  hurdened  witli  a  ground-annual  he  divided  and  resold  in  lots, 
each  lot  is  liable  lor  no  more  tliau  the  portion  (if  gnnind-annual  with  wli'ch 
its  title  burdens  it  {Thomsun,  1828,  G  S.  o2G ;  liell,  Prin.  888). 

Ground-annuals,  like  other  real  burdens,  may  be  assigned,  conveyed,  and 
extinguished,  and  titles  thereto  may  be  completed,  as  nearly  as  may  be  in 
th(»  same  manner  as  in  tlie  case  of  heritabh'  securities  constituted  by 
int'eftment  in  terms  of  tiie  Consolidation  Act,  18G7  (Conveyancing  Act, 
1874,  s.  30). 

The  following  is  given  in  the  Juridical  Styles,  vol.  i.  p.  134,  as  an 
example  of  a  contract  of  ground-annual  containing  all  tlie  usual  and 
generally  necessary  clauses  : — 

It  i.s  Contracted  and  A(jreed  between  A.  [desvjnalioii],  heritaLle  proprietor  of  the 
area  of  ground  hereinafter  disponed,  of  the  first  'part,  and  B.  [desifimition],  of  the  second 
part,  in  manner  following,  viz.  :  The  .said  A.,  in  consideration  of  the  ground-annual 
and  other  prestations  hereinafter  undertaken  Ijy  the  said  B.,  has  sohl,  and  hereby  sells 
and  di!fpones,  to  and  in  favour  of  the  said  B.  and  his  lieirs  and  assignees  wliomsoever, 
heritaldy  and  irredeemably,  All  and  Whole  that  area  of  ground  (here  describe  the 
ground  disponed,  and  if  it  be  only  part  of  larger  subjects  belonging  to  A.,  add,  "Which 
area  of  ground  is  part  of  All  and  Whole,  etc. — here  describe  or  validly  refer  to  Ah 
wliole  subjects),  with  the  pertinents  of  said  area  of  ground  hereby  disponed,  and  the 
said  .t.'s  whole  right,  title,  and  interest,  present  and  future,  therein  (if  the  sul)jects  of 
which  the  area  of  ground  is  jiart  are  held  by  A.  under  reservations,  burdens,  conditions, 
etc.,  already  constituted  by  a  duly  recorded  deed,  refer  to  these  in  terms  of  Schedule  II. 
of  the  Consolidation  Act  of  18G8) :  And  Declaring  that  these  presents  are  granted,  and 
the  foresaid  area  of  ground  is  disponed,  with  and  under  the  real  and  jireferable  lien 
and  burden  of  the  payment  by  the  .said  B.  and  his  foresaids  to  the  said  A.  and  his 
heirs  and  assignees  whomsoever  of  the  yearly  grovuid-anuual  of  £  sterling  to 

be  uplifted  and  taken  by  the  siiid  A.  and  liis  foresaids  furth  of  and  from  the  area  of 
ground  before  disponed,  and  whole  houses  and  buiblings  erected  or  to  be  erected  thereon 
or  furth  of  any  part  or  portion  thereof  and  readiest  rents  raaills  and  duties  of  the  sjime, 
and  that  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal  portions, 
beginning  the  first  term's  j)ayment  thereof  at  the  term  of  for  the  half-vear 

preceding,  and  the  next  payment  at  thereafter,  and  so  forth,  continuing  in 

the  regular  and  punctual  payment  of  the  said  ye;irly  ground-aiuiual  at  the  said  two 
terms  of  Whitsunday  and  Martinmas  in  all  time  coming,  with  a  fifth  j^art  more  of  each 
of  said  termly  payments  in  name  of  li([uidate  penalty  in  case  of  failure,  and  the  interest 
tlu-reof  at  the  rate  of  ])ounds  per  centum    per   annum  from   and   after   the 

I'e.^pective  terms  of  payment  of  the  .same  until  paid:  ^l/((/ P(<)/i'/i(/ the  further  sum  of 
£  at  the  term  of  in  the  year  and  at  the  same  term  in  every 

year  thereafter,  in  name  of  grassum,  and  that  over  and  above  the  ground- 
aunual  of  the  year  in  which  the  same  shall  become  payable,  with  interest  and  liquidate 
penalty  in  case  of  failure  in  the  ])unctual  payment  thereof,  all  Jis  provided  with  reference 
to  the  termly  payments  of  .said  ground-annual  :  And  Declaring  further  that  the  said 
area  of  ground  is  herel)y  disponed  to  the  said  B.  and  his  foresiids  with  and  luidcr  the 
following  additional  bui'den.s,  declarations,  conditions,  obligations,  and  others,  viz.  : — 
First,  The  said  B.  and  his  foresaids  shall  be  bound  to  repay  to  the  s;iid  .1.  and  his  fore- 
&xids  a  proportionate  part  of  the  sums  which  may  have  been  or  may  yet  be  exjiended 
by  them  in  the  formation  of  the  street  {or  streets)  fnmting  the  area  of  ground  hereby 
disponed,  and  the  common  .-^ewers  therein,  corresponding  to  the  frontage  {or  frontages) 
of  tlie  area  of  ground  hereby  disponed  ahmg  the  siid  street  {or  respective  streets) ;  and 
the  said  B.  shall  be  bound,  jointly  with  the  other  parties  interested  therein,  to  maintain 
the  Siiid  street  (or  streets)  and  sewers  in  good  repair  in  all  time  coming:  Second, The. 
said  B.  and  his  foresaids  shall  be  liound,  so  far  as  not  already  done,  to  erect  within 
months  of  the  date  of  his  entry,  ujion  the  sixid  area  of  ground  hereby  disponed, 
good  and  substantial  buildings,  which  shall  be  of  stone  and  slated,  and  according  to 
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jilaus  to  be  sultmitted  to  and  approved  of  l>y  tlie  said  A.  or  his  foresaids ;  and  the  said 
l)uil(liugs  so  to  he  erected  shall  he  capahle  of  yifldii)<,r  a  yearly  rent  of  at  least  double 
the  amount  of  the  foresaid  yearly  ground-annual  ;  and  the  said  JJ.  ami  his  foresaids  shall 
be  bound  to  maintain  and  u])hold  the  said  buildings  in  such  good  order  and  repair  as  will 
make  them  yield  the  foresaid  rent  in  all  time  coming  :  Third,  That  the  said  B.  and  his 
foresaids  shall  l>e  bound  and  obliged  to  keep  the  said  buildings  erected  on  the  piece  of 
ground  hereby  disponed,  or  which  may  hereafter  be  erected  thereon,  constantly  and 
ade(|uately  insured  against  loss  by  fire,  preferably  to  all  other  insurance,  with  a  responsible 
insurance  company,  to  the  satisfaction  and  in  the  name  of  the  said  A .  and  his  foresaids,  and 
regularlv  to  pay  the  premiums  of  insurance  thereon  and  report  discharges  thereof  to  the 
sjiid  A.  and  his  foresaids  as  the  same  fall  due  :  and  in  the  event  of  the  Ijuildings  on  said 
piece  of  ground  being  destroyed  by  fire,  then  the  sum  or  sums  which  may  be  received 
under  the  insurances  to  be  efiected  as  aforesaid  shall  be  retained  and  a2iplied  at  the  sight 
of  the  said  A.  and  his  foresaids  either  towards  the  erection  of  new  luiildings  on  the 
said  piece  of  gi'ound  in  place  of  those  which  may  be  so  destroyed,  or  in  repairing  the 
injury  wliich  said  buildings  may  have  sustained  :  and  in  the  event  of  the  said  B.  and  his 
foresaids  refusing  or  failing  to  insure  the  said  buildings  in  manner  foresaid,  or  to  pay  the 
Ijremiums  upon  the  said  insurance  regularly  as  the  same  become  due,  it  shall  be  in  the 
power  of  the  said  A.  and  his  foresaids  to  insure  the  said  several  buildings  in  their  own 
names  at  the  expense  of  the  said  B.  and  his  foresaids  and  to  advance  the  premiums  of  the 
said  insurance,  the  said  j^remiums  so  to  be  advanced  being  ah\ays,  with  the  interest 
thereof  at  the  rate  of  per  centum  per  annum,  to  be  repaid  by  the  said  B.  and  his 

foresaids  :  And  further  declaring  that  in  the  event  of  the  said  B.  and  his  foresaids  at  any 
time  allowing  two  years'  payment  of  the  said  ground-annual  to  be  resting-owing  and 
unpaid,  or  in  the  event  of  their  failing  to  erect  and  maintain  Iniildings  on  the  ground 
sulficient  for  securing  the  said  gi-ound-annual  in  the  manner  before  mentioned,  or  of 
their  failing  to  keep  the  said  buildings  constantly  insured  as  aforesaid,  or  to  pay  the 
pieiniums  on  the  said  insurance,  then  and  in  any  of  these  cases  this  Contract  of  Ground- 
Annual  and  all  following  thereon  shall,  in  the  option  of  the  said  A.  or  his  foresaids, 
become  void  and  null,  and  the  said  area  of  ground  shall,  with  the  buildings  thereon, 
revert  and  belong  to  the  said  A.  and  his  foresaids  :  Which  irritancies  shall  nevertheless 
alwavs  be  purgealjle  before  declarator  or  at  the  bar,  but  only  on  payment  of  all  expenses, 
both  judicial  and  extra-judicial,  which  may  have  been  incurred  by  the  said  A.  and  his 
foresaids  :  And  which  ground-annual  or  grassum,  interest,  and  consequents,  and  the 
whole  sums  w^hich  may  be  advanced  by  the  said  A.  and  his  foresaids  in  effecting  the 
foresaid  insurance,  and  in  paying  the  premiums  thereon  as  aforesaid  (but  declaring  that 
in  the  event  of  the  said  B.  or  his  foresaids  assigning  or  disponing  the  said  area  of  ground, 
the  personal  obligation  undertaken  Ijy  him  for  payment  of  the  said  ground-annual, 
gi'assum,  premiums  of  insurance,  interest,  penalties,  and  others,  shall  suljsist  against  him 
and  his  foresaids  until,  and  only  until,  buildings  shall  be  erected  on  the  said  area  of 
ground  above  disponed,  in  terms  of  the  obligation  to  that  efiect  before  written,  any  law 
or  ]iractice  to  the  contrary  notwithstanding),  and  the  whole  burdens,  declarations, 
conditions,  obligations,  and  others  Ijefore  written,  shall  be  and  are  hereby  created  and 
declared  to  be  real  liens  and  burdens  upon  and  affecting  the  area  of  ground  above 
disponed,  and  buildings  erected  or  to  be  erected  thereon,  and  as  such  are  along  with 
the  present  clause  ap])ointed  to  be  recorded  in  the  Register  of  Sasines  as  a  part  of  these 
presents,  and  inserted  or  validly  referred  to  in  all  the  future  conveyances  and  in- 
vestitures of  the  said  piece  of  ground,  otherwise  these  presents  and  all  following  thereon, 
and  the  said  conveyances  and  investitures  and  all  following  thereon,  shall  be 
null  and  void,  and  the  said  piece  of  ground  and  buildings  thereon  shall  revert, 
return,  and  belong  to  the  said  A.  and  his  foresaids  in  the  same  manner  as  if  these 
presents  had  never  been  granted  :     With  entry  at  the  term  of  :     And  the  said 

A.  assigns  the  Writs  ;  conform  to  inventory  annexed  and  subscribed  by  the  parties  as 
relative  hereto,  but  in  respect  they  form  the  title  to  other  subjects  belonging  to  the  said 
A.  of  greater  value  than  those  hereby  disjjoned,  the  same  are  not  delivered,  the  said  A. 
being  bound,  as  he  hereby  binds  himself  and  his  foresaids,  to  make  the  same  forthcoming 
to  the  said  B.  and  his  foresaids,  at  their  expense,  on  all  necessary  occasions,  on  receijit 
and  obligation  for  redelivery  thereof  within  a  reasonable  time  and  under  a  suitable 
penalty  :  And  the  said  A.  assigns  the  Rents  :  And  he  binds  himself  to  free  and 
relieve  the  said  B.  and  his  foresaids  of  all  feu-duties,  casualties,  and  public  burdens  : 
And  the  said  A.  grants  Warrandice  :  For  which  causes  and  on  the  other  part,  the  said  A. 
Binds  himself  and  his  foresaids  to  make  'paijmevt  to  the  said  A.  and  his  foresaids  of  the 
foresaid  ground-annual  of  £  sterling  for  the  said  area  of  ground,  payable  at  the 

terms,  and  with  grassums,  interest,  and  penalties  all  as  before  specified,  and  to  perform 
the  whole  other  prestations,  conditions,  and  obligations  incumbent  on  him  and  his 
foresaids  under  these  presents  :     And  for  further  security  to  the  said  A.  and  his  foresaids 
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of  tliu  ])ayinfiit  of  tlie  said  grouud-aunual,  grassums,  interest,  and  consequents  before 
specilied,  and  ]K!rformance  of  the  said  prestations,  obligations,  and  conditions  oflering 
thereto,  the  said  JJ.,  without  i)rejudice  to,  hut  in  corroboration  of,  the  right  of  the  said 
A.  and  his  foresaids,  in  virtue  of  tlie  burdens  and  ])rovisions  under  wliich  tlie  said  area 
of  ground  is  disponed,  and  of  the  above  written  personal  ol»ligation,  hereby  Asaujiin, 
Dispones,  and  Makes  over  to  and  in  favour  of  the  said  A.  and  his  foresaids,  not  only  All 
and  Whiile  a  yearly  ground-annual  of  £  sterling,  to  be  paid  to  and  uplift<-(l  by 

him  and  his  foresaids  furth  of  and  from  All  and  IVlwle  the  area  of  ground  aljove 
disponed,  and  laiildings  erected  or  to  be  erected  thereon,  and  that  at  the  terms,  and  with 
grassums,  interest,  and  jienalties  all  as  before  sjjecihed,  but  also  All  and  If'hule  the  said 
area  of  ground,  and  Imildiugs  erected  or  to  be  erected  tliereon,  bounded  and  described  as 
afoiesaid,  and  whole  rents,  maills,  and  duties  thereof,  but  always  with  and  under  the 
whole  reservations,  burdens,  conditions,  and  others  hereinbefore  referred  to,  or  at  length 
set  forth,  and  that  in  real  security  to  the  said  A.  and  his  foresaids  of  the  payment  of 
the  said  yearly  ground-annual,  half-yearly  ]»ayments  thereof,  grassums,  interest,  and 
l>enalties  all  as  before  mentioned,  and  of  the  performance  of  the  obligations,  and 
prestations  ai>plicaljle  thereto,  in  so  far  as  incumbent  on  the  said  B.  and  his  foresaids  by 
these  presents  :  And  the  said  B.  assigns  the  Writs  :  And  he  assigns  the  Rents  in 
security  as  aforesaid  :  And  he  grants  Warrandice  :  And  both  parties  hereto  consent  to 
the  registration  hereof  for  preservation  and  execution  :     In  AVitxess  Whereof,  etc. 

If  the  ground-annual  is  to  be  redeemable  at  a  fixed  price,  the  following 
clause  should  be  inserted  after  that  specifying  the  grassuin  or  duplication  : — 

But  declaring  that  the  said  ground -annual,  grassums,  interest  and  penalties  shall  be 
redeemal)le  by  the  said  B.  or  his  foresaids  at  any  term  of  Whitsunday  or  Martimmas  that 
shall  happen  within  years  from  and  after  the  term  of  next,  by 

their  making  payment  to  the  said  A.  or  his  foresaids  of  the  sum  of  £  sterling, 

and  of  all  arrears  and  interest  thereof,  or  by  their  consigning  the  same  in  any  of  the 
banks  in  Scotland  incorjjorated  by  Act  of  Parliament  or  Royal  Charter,  upon  three 
months'  i)remonition  in  ^Vriting  to  be  given  to  the  said  A.  or  his  foresaids  personally  or  at 
his  or  their  dwelling-place  if  within  Scotland,  and  if  furth  thereof  at  the  office  of  Edictal 
Citations  in  Edinburgh  :  on  payment  or  due  consignation  whereof  the  said  ground- 
annual,  grassums,  interest  and  penalties  shall  cease  and  determine,  and  the  said  ^.  and 
his  foresaids  shall  be  bound  and  obliged  to  deliver  to  the  said  B.  and  his  foresaids  (at 
the  grantee's  expense)  all  writings  necessary  for  renouncing  and  discharging  the  said 
ground-annual,  grassums,  interest  and  penalties. 

(Jurid.  Styles,  vol.  i.  139.) 

[Bell,  Frin.  887;  Bell,  Corn.  i.  29;  Bell,  Convei/.  ii.  1155;  Menzies, 
Convey.  843 ;  Ersk.  Inst.  ii.  3.  52  ;  Jurid.  Styles,  i.  132.] 

See  Annualkeis^t  Eight;  Buhuens. 


Ground  Game  Act,  1880  (43  &  44  Yict.  c.  47).— The  objects 

oi  this  Art,  as  set  I'mLh  in  the  preanilile,  were  to  further  the  interests  of 
good  husbandry,  and  to  provide  better  security  for  the  capital  and  labour 
invested  by  occupiers  of  land  in  the  cultivation  of  the  soil,  by  enabling 
them  to  protect  their  crops  from  injury  and  loss  by  ground  game. 

Prior  to  the  passing  of  the  Act  an  agricultural  tenant  was  at  common 
law  entitled  to  destroy  the  raljbits  upon  his  holding  for  the  protection 
of  his  crops,  but  this  was  a  right  which  might  be  limited  or  excluded  by 
the  terms  of  his  lease.  To  hares,  a  tenant  had  no  right  at  common  law. 
The  effect  of  the  Act  was  twofold — 

(1)  To  give  to  the  occupier  the  right  to  kill  hares. 

(2)  To  make  the  right  formerly  possessed  by  the  occupier  to  kill 
rabbits,  and  the  right  conferred  by  the  Act  itself  to  kill  hares,  inalienal»le 
by  any  contract  or  agreement.  It  is  provided  (s.  2)  that  where  the 
occupier  of  land  is  entitled,  otherwise  than  under  the  Act,  to  ground  game, 
he  shall  still  retain  a  concurrent  right  to  take  grouml  game  although 
he  lets  the  right  to  another  party.     It  is  further  provided  (s.  3)  that  any 
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aijreemeut  which  purports  to  divest  an  occupier  of  liis  rights  under  the 
Act  shall  be  void.  It  has  been  held,  in  England,  that  this  section  is  meant 
to  apply  only  as  between  landlord  and  tenant,  and  that  a  lease  is  not  void 
whereby  the  occupier  purports  to  let  to  a  third  party  tlie  exclusive  right 
to  ground  game  {Morgan,  1895,  1  Q.  B.  885). 

But  the  occupier's  right  to  kill  ground  game,  though  inalienable,  is  not 
exclusive.  The  proprietor  has  a  concurrent  right  along  with  the  tenant 
to  ground  game,  and  the  Act  contains  a  number  of  provisions  intended 
to  adjust  the  rights  of  parties.  The  restrictions  upon  the  occupier's  rights 
have  reference  to  (1)  the  persons  by  whom  those  rights  may  be  exercised ; 
(2)  the  seasons  in  which  they  may  be  exercised ;  and  (3)  the  mariner  in 
which  the  ground  game  may  be  taken  or  destroyed. 

I.  The  right  to  kill  ground  game  may  be  exercised — 

r(l)  The  occupier  himself. 
„  ,     I  (2)  One  other    person    authorised    by  the  occupier  in 

\\  itli  tirearms  by^  writing,  and   answering    to  one  or   other  of    the 

descriptions  under  (2)  infra. 
"(1)  The  occupier  himself. 

(2)  Persons  authorised  by  the  occupier  in  writing,  who 
J  fv,     1      1  must  be  either — 

^^  wo°^  l?v  \     (")  ^lembers  of  his  household  resident  on  the  farm ; 

^^^^   ^^  (h)  Persons  in  his  ordinary  service  on  the  farm  ; 

(c)  One  other  person  lond  fide  employed  by  the 
occupier  for  reward  to  destroy  ground  game. 
The  term  occupier  is  not  defined  by  the  Act,  but  it  would  proljably  be 
held  to  include  any  person  in  possession  of  land  for  the  purpose  of 
agriculture.  In  one  case  {Stuart,  1884,  12  R  (J.  C.)  9,  5  Coup.  526)  it 
was  suggested  that  a  visitor  to  a  tenant  for  a  week  fell  within  the 
description  of  "a  member  of  his  household  resident  on  the  land  in  his 
occupation."  But  the  soundness  of  a  construction  so  elastic  may  well  be 
doul)ted.  Every  person  authorised  by  the  occupier  in  writing  must  produce 
the  document  on  demand  by  any  person  having  a  concurrent  right  to  the 
ground  game,  and,  in  default  of  his  doing  so,  he  is  not  to  be  deemed  to  be 
an  authorised  person. 

II.  In  the  case  of  moorlands  and  of  unenclosed  lands  (not  being  arable 
lands  or  portions  of  moorlands  or  of  unenclosed  lands  of  less  than  twenty- 
five  acres  and  adjoining  arable  lands)  a  close  time,  so  far  as  the  rights 
conferred  by  this  Act  are  concerned,  is  provided  from  1  April  to  10 
December  inclusive. 

III.  The  Act  (s.  G)  prohiliits  the  killing  of  ground  game  "  by  any  person 
having  a  right  of  killing  ground  game  under  this  Act  or  otherwise  " — 

(1)  With  firearms  between  the  expiration  of  the  first  hour  after  sunset 
and  the  commencement  of  the  last  hour  before  sunrise. 

(2)  By  spring  traps,  except  in  rabbit  holes. 

(3)  By  poison. 

The  title  to  prosecute  for  contravention  of  this  section  has  been  held  by 
at  least  one  judge  to  be  in  the  public  prosecutor  only  {Jkclford,  1883,  20 
E.  (J.  C.)  65).  The  effect  of  the  words  "  or  otherwise  "  in  this  section  has 
been  much  canvassed.  The  natural  construction  is  to  read  the  section  as  a 
prohibition  against  all  jjarties  having  right  to  kill  ground  game.  This  is 
the  view  which  has  been  indicated  by  the  Scottish  judges,  though  it  has 
not  been  necessary  to  make  it  a  ground  of  judgment  {Frascr,  1882,  10  B. 
396).  The  opinion  in  the  case  of  Bedford,  cited  in  the  case  above,  is  in  the 
same  direction  ;  for  if  the  Act  complained  of  be  a  public  wrong,  it  can  hardly 
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bu  })iohibitC(l  in  Llie  case  of  one  person  ami  not  of  another,  liut,  on  llie 
other  hand,  in  an  En^'hsh  case  {Smith  v.  Hu7it,  1885,  54  L.  T.  (N.  S.)  422) 
it  was  held  that  tlie  pKihiliiLion  (hil  ncjt  extend  to  any  })erson  whose  right 
was  that  arising"  from  (ownership.  Tiiis  decision  pnjceeded  upon  a  speculation 
about  the  intention  of  the  Legislature  wiiich  has  been  shown  to  be  quite 
erroneous.  In  both  countries  it  has  been  held  that,  in  any  event,  the  pro- 
hibitions extend  to  the  case  of  an  agricultural  tenant  who  has  right  otherwise 
than  under  the  Act  to  take  hares  or  rabbits  {Fraser,  siqira;  Saunders  v. 
ritjidd,  58  L.  T.  (X.  S.)  108).  "With  reference  to  the  provision  in  regard 
to  setting  spring  traps,  it  lias  been  held  that  tlie  trap  must  be  set  in  the 
hole  and  not  in  a  scrape  in  the  neighbourhood  of,  but  not  in,  the  hole 
{nrown,  1882,  9  11.  118:5),  and  that  "rabbit  hole"  means  "rabbit  burrow," 
and  not  any  perforation  whicli  a  rabl)it  may  liappon  to  have  made  {Fraser, 
supra). 

The  occupier  is  exempted  (s.  4)  from  an  oljligation  to  take  a  game 
licence  in  respect  of  his  exercise  of  his  rights  under  the  Act,  but  if  he 
kills  hares  he  must  take  a  gun  licence  (see  Gun  Licence).  The  Act  does  not 
apply  (s.  5)  wliere  the  holding,  or  the  right  of  shooting  over  it,  is  under  a 
lease  which  subsisted  prior  to  the  date  of  the  passing  of  the  Act  (7 
September  1880).  A  sporting  tenant  is  (s.  7)  to  have  the  same  right  to 
institute  legal  proceedings  in  connection  with  game  as  if  he  were  the  owner 
of  the  soil  (Johnston,  A[/rieuUural  Holdings  and  Ground  Game  Acts; 
Forbes  Irvine  on  Game  Laws ;   Oke  on  Game  Laws). 

The  Act  seems  to  leave  open  the  question  whether  the  tenant  may  still, 
in  certain  circumstances,  have  a  claim  against  his  landlord  in  respect  of  the 
ravages  of  ground  game,  or  whether  he  must  rely  upon  his  own  exertions 
to  protect  his  crops.  Upon  the  authority  of  a  case  decided  prior  to  the 
Act  {Lnr/lis,  1871,  10  M.  204),  it  would  appear  that  a  tenant  can  have  no 
right  to  damages  for  injury  done  to  his  crops  by  ground  game  which  he 
has  a  right  and  facility  to  destroy ;  but  that,  on  the  other  hand,  a  tenant  is 
not  barred  in  respect  of  his  rights  under  the  Act  from  prosecuting  a  claim 
for  damages  done  to  his  crops  by  rabbits  from  neighbouring  coverts,  into 
which  he  was  debarred  from  entering  for  the  purpose  of  destroying  them. 
A  tenant,  therefore,  may  still,  in  exceptional  circumstances,  have  a  claim  for 
damages  in  respect  of  injury  done  by  rabbits  from  the  neighljouring  coverts, 
l)ut  he  can  have  no  claim  for  damages  on  account  of  injury  by  hares  or 
rabbits  which  can  be  as  readily  killed  on  his  own  farm  as  on  the  adjoining 
land. 


Grounds  and  Warrants.— See  Eedugtion. 


Growing  Corn.— See  Coen. 


Guaranty  (lYIcrcantilc). — As  a  ?iomf«y<rm,  guaranty  includes 
(•nly  some  of  the  obligations  which  the  term  is  poi)ularly  used  to  denote. 
It  covers  all  proper  Cautionary  Of?ligations  {q.r.).  Without  much 
stretch  of  practical  litncss,  it  applies  also  to  written  engagements  wliich 
bind  two  or  more  })ersons  conjunctly  and  severally,  or  as  co-principals,  for 
one  and  the  same  debt,  where  the  creditor  is  aware  that,  as  among  the 
olili'fnnts  themselves,  some  are  merelv  sureties  for  the  rest.  Since  the 
benefit  of  Discussion  {q.r.)  was  taken  away  from  cautioners  by  sec.  8  of  the 
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Mercantile  Law  Amendment  Act,  185G,  the  only  substantial  difference 
between  proper  cautionary  obligations  and  obligations  classed  as  correal,  in 
respect  of  their  being  so  expressed  as  to  make  each  of  two  or  more  debtors 
liable  for  the  whole  debt,  has  consisted  in  the  Beneficiu:\i  Divisionis  (q.r.) 
still  left  to  cautioners.  Correal  obligations,  therefore,  in  which,  as  a  fact 
within  the  knowledge  of  the  creditor,  the  persons  bound  to  him  singuli  in 
solidum  stand  to  one  another  in  the  relation  of  principal  debtor  and 
cautioner,  have  now  a  better  claim  than  such  obligations  once  had  to  be 
viewed  as  improper  cautionary  obligations,  and  to  be  treated  of  under  that 
name.  But  even  if  guaranty  be  allowed  as  a  synonym  for  cautionary 
obligation  in  the  wider  or  improper,  as  well  as  in  the  narrower  or  proper, 
sense  of  the  latter  term,  guaranty  is  never  a  word  of  accurate  use  as 
applied  to  any  obligation  which  is  not  really  of  a  cautionary  character.  A 
substantive  engagement  to  pay  on  demand  and  in  tlie  iirst  instance,  or 
otherwise  than  on  failure  of  another  obligant,  the  sum  due  by  that  other, 
is  incorrectly  described  as  a  guaranty  ( Wilson,  1840,  1  Rob.  Ap.  137). 
Among  the  C(jntracts  which  are  apt  to  be  confounded  with  cautionry,  the 
one  which  is  perhaps  most  apt  to  be  misnamed  guaranty  is  the  contract 
of  indemnity, — in  cases,  for  example,  where  an  enterprise,  accounted  of 
advantage  to  the  public,  depends  for  its  Ijeing  undertaken  on  the  sub- 
scribing of  a  fund  to  secure  those  engaging  in  tlie  enterprise  against  risk  of 
loss. 

A  mercantile  guaranty  owes  its  specific  name,  not  to  any  material 
difference  between  such  a  guaranty  and  other  cautionary  obligations,  but 
to  the  fact  of  its  being  often  used  in  trade,  and  consequently,  out  of  favour 
to  trade,  privileged  in  certain  respects.  Like  other  writings  in  re  mcrcatoria, 
it  is  held  valid  and  binding  notwithstanding  the  absence  of  those  statutory 
solenniities  which  are  required  in  the  case  of  ordinary  deeds.  There  is 
sometimes  room  for  doubt  whether  a  guaranty  is  a  mercantile  guaranty  or 
not ;  because  the  transactions  which  are  deemed  res  mercatorim  are  not 
commercial  transactions,  simply  as  such,  but  commercial  transactions 
involving  expeditious  performance,  together,  it  may  be,  with  a  con- 
fidential relation  of  parties,  and  often  also  a  relation  of  persons  who  are 
subject  to  different  systems  of  positive  law.  With  reference  to  these 
conditions,  and  especially  the  condition  of  prompt  activity,  which  is 
imperative  in  many  kinds  of  business,  a  guaranty  is  in  general  determined 
as  mercjintile  where  the  parties  are  so  situated  that  they  either  cannot  give 
heed  to  the  forms  of  probative  documents,  or  cannot  be  presumed  familiar 
with  those  forms.  Where,  on  the  other  hand,  the  transaction  is  one  of  a 
class  which  usually  admits  of  dtie  compliance  with  the  rules  laid  down  as 
necessary  to  the  authentication  of  ordinary  deeds,  a  guaranty  wanting  in 
the  requisites  of  formal  execution  is  not  entitled  to  the  privileges  of  a 
mercantile  writ.  Thus,  a  guaranty  for  an  overdraft  on  a  bank  account  is 
not  a  document  in  re  mercatoria,  though  such  a  document,  if  it  be  im- 
probative,  is  ca[)able  of  being  validated  rci  interventa  {Julinslon,  1844,  6  L). 
875). 

In  an  ordinary  mercantile  guaranty  the  liability  undertaken  by  the 
guarantor  has  reference,  as  a  rule,  either  to  some  definite  transaction  not 
yet  entered  into  between  the  persons  afterwards  related  to  each  other 
through  the  transaction  as  creditor  and  primary  debtor,  or  to  a  course  of 
dealing  not  yet  begun  l)et\veen  such  persons.  But  where  the  liability 
imdertaken  \>\  the  guarantor  has  reference  to  a  course  of  dealing, 
furnishings  or  advances  already  made,  as  well  as  subsequent  furnishings 
or   advances,   may  be    brought  within    the   scope   of   tlie   obligation ;   for 
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.'iltlioiiuli,  .standing;  by  itself,  a  guaranty  f(tr  a  delit  incurred  previously  to 
the  date  of  the  guaranty  would  seem  not  to  be  ns  mcrcaloria  {I'atcnon, 
;U  JaiL  1810,  F.  C. ;  attU.  1814,  G  Pat.  :J8 ;  sed  quccre:  D'mViiou,  Ecidence, 
G04),  a  guaranty  for  past  and  future  furnishings  or  advances  is,  in  a 
(|Uesti()n  as  to  its  being  mercantile  or  ncjt,  treated  as  a  whole,  and  as  if  it 
wen;  on!}-  for  future'  transactions,  because  the  undertaking  as  to  the  past  is 
really  a  condition  precedent  of  the  credit  as  to  the  future  {Paterson,  sujrra). 

^Mercantile  guaranties,  like  other  cautionary  obligations,  must  be  in 
writing  (Mercantile  Law  Amendment  Act,  185G,  s.  G).  Wy  reason,  however, 
of  the  otriiand  prei)aration  which  such  guaranties  generally  iniply,  the 
writing  in  their  case  is  not  only  held  ettectual  though  it  be  neither  tested 
nor  hologra]))!,  l)ut  is  construed  in  a  dillerent  way  from  cautionary 
contracts  wliieii  have  been  executed  in  regular  form.  A  cautionary 
contract  authenticated  in  the  manner  prescri])ed  by  Statute  is  strktissimcc 
i7ite7'prdationis  in  iaxonv  of  the  cautioner.  If  the  terms  of  the  document 
be  free  from  ambiguity,  they  fix  the  furthest  limit  of  the  cautioner's 
liability ;  if  they  be  of  doubtful  import,  they  are  read  in  the  sense  least 
burdensome  to  him  {Jkiird,  18o.j,  14  »S,  41;  Xapier,  1840,  2  1).  55G ;  atld. 
1842,  1  Bell's  App.  78).  A  mercantile  guaranty,  on  the  other  hand,  is 
construed  on  the  supposition  of  its  being  the  hastily  expressed  mind  of 
persons  who,  for  the  most  part,  arc  too  busy  at  the  time  to  weigh  every 
word  with  care,  or  are  ill-qualified  to  do  so.  The  meaning  put  on  the 
writing,  therefore,  when  there  is  any  dispute  as  to  the  meaning,  is  that 
which  appears  to  be  borne  out  by  a  consideration  of  the  terms  of  the 
document,  under  reference  to  what  were  the  circumstances  in  which  the 
writing  was  made  (Caledonian  Banlimj  Co.,  1870,  8  ]\I.  862).  There  is  no 
presumption,  favourable  to  the  guarantor  or  otherwise,  with  respect  to  the 
measure  of  his  liabilit}".  The  position  of  parties  has  to  be  ascertained,  as  far 
as  possible,  from  the  evidence  afforded  by  the  document  itself.  "Where  the 
position  cannot  thus  be  made  clear,  parole  proof  is  competent  in  aid  of  the 
evidence  derived  from  the  writing,  but  never  in  derogation  from  that 
evidence,  both  as  to  how  the  parties  stood  related  to  one  another  at  the 
time  when  the  guaranty  was  given,  and  as  to  any  custom  of  trade  iu  view 
of  which  the  engagement  was  undertaken.  For  a  statement  of  the  law 
regarding  the  conditions  under  which  proof  of  trade  usage  is  admitted  to 
supplement  or  explain  a  written  document,  and,  in  particular,  a  document 
in  re  mcrcatoria,  see  Custom  of  Trade.  Even  where  parole  evidence  of 
circumstances  or  of  usage  is  competent  in  reference  to  a  mercantile 
guaranty,  the  construction  of  the  writing  is  not  a  question  on  whieh  the 
opinion  of  witnesses  will  be  received,  but  is  a  matter  for  the  Court  alone 
(Caldcr,  1831,  5  W.  &  S.  410;  Kirkkuid,  1859,  ;;  Macq.  76G). 

There  is  a  l)road  distinction,  on  the  ground  of  legal  eflect,  l)etweeu  a  letter 
of  guaranty  and  a  letter  of  reconnnendation,  but  there  is  often  much 
dilticulty  in  determining  whether  a  particular  writing  is  in  fact  a  guaranty 
or  a  mere  recijmmemlation.  A  letter  of  guaranty  renders  the  writer  of  it 
liable  ex  contractu  to  the  person  to  whom  it  is  addressed  for  the  credit 
given  by  him  on  the  faith  of  it  to  the  person  in  whose  favoiu*  it  has  been 
written.  A  letter  of  recommendation,  on  tlie  other  hand,  purely  such, 
subjects  the  writer  of  it  to  no  responsibility  in  res})ect  of  any  credit  after- 
wards given  by  his  correspondent  to  the  person  commended,  except  in  the 
case  of  wilful  misrepresentation  or  concealment  on  the  i)art  of  the  writer 
{Pari,  1851,  1;'>  1).  1049),  and  then,  it  is  obvious,  the  liability  incurred  is 
not  of  contractual  origin.  See  Representation.  The  question  whether 
such  or  such  a  writing  is  simply  a  recommendation,  or  amounts  to  a  guaranty, 
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must  ahvays  turn  cliielly  on  the  specialties  of  each  case.     I'nt  one  or  two 
o-eneral  considerations  which    hardly  pretend  to  the  dcfiniteuess  of  rules, 
"have  been  set  forth  as  relevant  (Bell,  Com.  i.  389),  and  are  here  in  place. 
AMiere  the  letter  is  written  in  answer  to  incpuries,  what  it  states  in  praise 
of  the  character,  and  in  support  of  the  credit,  of  the  person  inrpiired  about 
is  to  be  construed  as  expressive  of  {\w  ^\•riter's  desire  to  be  of  service  to  his 
correspoudent,  rather  than  as  indicative  of  his  interest  in  the  other  person, 
and  is  thus  presumably  intended  to  ])e,  not  a  guaranty,  l)ut  only  a  testiuiouy 
according  to  knowledge.     In  a  iuiml)er  of  English  cases  such  a  letter  has 
been  treated  as  practically  an  otler  of  guaranty,  which,  as  only  an  oiler, 
must  be  accepted  before  it  can  become  binding  {M'lvor,  18;]o,  1  M.  &  S. 
557  ;  Simmons,  1818,  2  Stark.  371 ;  Mozlcy,  1835,  5  Tyrw.  416 ;  Newport, 
1862,  7  L.  T.  (N.  S.)  328),  thoiigh,  unless  the  offer  clearly  point  to  or  rccpiire 
express   acceptance  {Mozlcy,   siqira ;  Morten,   1863,   2    H.    &    C.  305),  the 
acceptance  mav  be  implied  (per  Parke,  ?>.,  in  Kcnnaway,  1839,  5  M.  &  W. 
498  ;  cf.  Offord]  1802,  12  C.  B.  (N.  8.)  748).  Where,  again,  the  letter  is  written, 
not  in  answer  to  incj[uiries  on  the  part  of  the  person  to  whom  it  is  addressed, 
liut  spontaneously  on  the  part  of  the  writer,  or,  it  may  he,  at  the  instance  of 
the  person  in  whose  favour  it  is  conceived,  it  is  not  a  guaranty,  even  though 
it  certify  the  last  mentioned  of  these  persons  to  be  respectable  and  of  good 
credit ;  provided  that  it  so  certify  him  without  reference  to  any  particular 
transaction  or  course  of  dealing  into  which  he  and  the  person  addressed  may 
enter.     On  this  condition  the  letter  carries  to  the   person  addressed  no 
assurance  of  safety  in  the  event  of  his  opening  Ijusiness  relations  with  the 
person  whom  it  serves  to  introduce,  and  therefore  the  writer  lays  himself 
under  no  responsildlity  {Taylor,  15  Feb.  1804,  Hume,  93;  see  opinions  in 
BanJdne,  15  ]\Iay  1812,  F.  C.).     But  where,  even  if  only  liy  plain  inference, 
the  letter  contains  such  an  assurance,  the  writer  incurs  the  lialnhty  of  a 
guarantor  {BanJdne,  supra;  Johnston,  1845,  7  D.  1046),  or,  at  all  events, 
is  held  to  have  made  an  offer  of  guaranty,  and  to  be  bound  l)y  acceptance  of 
the  ofier  (see  the  English  cases  cited  siqnri,  and  cf.    Wallace,  1895,  22  E. 
H.  L.  56). 

The  duration  of  a  mercantile  guaranty  is  either  determinate  or  indeter- 
minate. It  is  determinate  w^hen  the  guaranty  is  granted_  either  for  a 
specified  time  or  with  reference  to  some  particular  transaction  or  set  of 
transactions.  It  is  indeterminate  wiien  the  guaranty,  without  expressing  or 
implying  any  limit  to  the  time  within  which  it  will  hold  good,  is  granted 
with"  reference  to  a  course  of  dealings  that  may  last  long  or  end  soon. 
Limited  and  continuing,  the  terms  in  common  use  to  mark  the  distinction 
between  guaranties  of  determinate  and  of  indeterminate  duration,  are  ill 
chosen  ;  l»ecause  all  guaranties,  whatever  their  duration,  are  limited  in  some 
respects,  and  those  of  determinate  duration  subsist  in  some  cases  for  a  con- 
siderable time.  Every  guaranty  is  limited  to  a  particular  person  as  creditor, 
and  to  a  particular  person  as  principal  debtcu-,  neither  assignation  nor 
delegation  being  competent.  In  one  case,  indeed,  where  a  lull  had  been 
fortified  Ijy  a  separate  letter  of  guaranty,  and  wliore,  on  the  lull's  being 
endorsed,  the  guaranty  was  handed  over  to  the  endorsee,  the  guarantor  was 
held  lial^le  to  the  endorsee  {Sir  W.  Forbes  &  Co.,  29  May  1816,  F.  C);  but 
the  decision  was  pronounced  on  grounds  whicli  have  l)een  cut  away  l)y 
subserpicnt  criticism  (More,  Notes,  107 ;  Bell,  Com.,  i.  393),  and  has  never 
been  followed.  Most  guaranties  are  further  limited  with  regard  to  the 
amount  of  liability  undertaken.  Unless  they  be  so  expressed  as  clearly  to 
cover  debts  which  already  exist,  they  create  liability  only  in  respect  of  debts 
which  subscriuently  accrue  {Dyl'cs,  1825,  4  S.  69  ;  Houston's  Eo:rs.,  1826,  4 
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S.  nOG  ;  Doumie,  1840,  3  D.  59),  and,  wlieie  an  outside  iiuiij^iii  of  lialtility 
has  been  fixed,  they  are  construed,  not  so  as  to  lay  restraint  on  the  dealings 
between  the  creditor  and  the  piincipal  debtor,  but  so  as  to  render  the 
guarantor  rcspDUsiblo,  up  to  the  full  measure  of  his  cnfjagenieiit,  for  the 
balance  arising  from  those  dealings  (Kinro.sH,  1087,  -j  Ijrn.  Supp.  212; 
Tennant,  1850,  21  D.  6;>1).  Subject  to  the  proviso  that  account  is  always 
to  be  taken  of  peculiarities  in  llie  matter  to  which  a  guaranty  relates  and 
of  the  evident  understanding  among  the  parties,  the  terms  of  the  obligation 
are  to  be  strictly  read,  especially  where  they  tend  to  any  limiting  ellect. 
In  the  usual  contiast  of  limited  and  continuing,  the  <piesti(jn  whether  a 
guaranty  falls  under  the  one  head  or  the  other  depends  so  much  for  its 
answer  in  any  particular  case  on  the  words  used,  and  on  the  circumstances, 
that  no  rules  of  practical  service  can  be  deduced  from  the  decisions.  The 
same  experience  is  acknowleged  in  England  (cf.  J)e  Colyar  on  Guaranties,  3rd 
ed.,  243).  The  Scots  cases  show  that  a  continuing  guarantj'  may  be  one  that 
bears  to  be  for  a  fixed  sum  (Kemble,  1831,  9  S.  648  ;  rdtch,  1864,  2  M.  1098), 
aiul  that  a  guaranty  given  in  respect  of  "any"  dealings  is  not  necessarily 
a  continuing  one  (  WiUon,  1797,  Hume,  85  ;  Slack,  18U8,  Hume,  95  ;  L'aird, 
supra;  Scott,  1866,  4  M.  551),  though  it  carries  a  presumption  of  its  being 
so  (Downie,  supra ;  Tennant,  supra ;  Vcitch,  supra ;  Caledonian  Banking 
Co.,  supra;  Stcvxirt,  1871,  9  M.  763).  Under  a  guaranty  which  is  not  a 
continuing  one  the  guarantor's  lial»ility  is  7«"o  tanto  lessened  by  any  pay- 
ments made  to  the  creditor  by  the  principal  debtor  after  the  lijuit  of 
duration  set  to  the  guaranty  has  been  passed.  Under  a  continuing  guaranty, 
on  the  other  hand,  the  guarantor  remains  answerable  for  successive  balances 
due  by  the  princi])al  debtor  to  the  creditor,  till  the  guaranty  be  recalled  or 
till  circumstances  chan<'-c. 

A  mercantile  guaranty  does  not  come  under  the  septennial  limitation 
established  l)y  the  Act  1695,  c.  5  (Bell,  Com.  i.  375;  cf.  Alexander,  1843, 
6  I).  322). 


Guardianship  of  Infants  Act,  1886.— The  provisions 
of  this  Act  (49  &,  50  Vict.  c.  27),  so  far  as  they  relate  to  Scotland,  are  as 
follows : — 

"  II.  On  death  of  father,  mother  to  he  guardian  cdonc  orjointli/  with  others. — 
On  the  death  of  the  father  of  an  infant,  and  in  case  the  father  shall  have 
died  prior  to  the  passing  of  this  Act,  then  from  and  after  the  passing  of 
this  Act,  the  mother,  if  surviving,  shall  be  the  guardian  of  such  infant, 
either  alone  when  no  guardian  has  been  appointed  by  the  father,  or  jointly 
with  any  guardian  ajipointed  by  the  father.  When  no  guardian  has  been 
appointed  by  the  father,  or  if  the  guardian  or  guardians  appointed  by  the 
father  is  or  are  dead,  or  refuses  or  refuse  to  act,  the  Court  may,  if  it  shall 
thiidc  tit,  from  time  to  time  appoint  a  guardian  or  guardians  to  act  jointly 
with  the  mother." 

A  father  having  died  without  nominating  tutors  for  his  pupil  children, 
a  petition  by  the  widow  to  be  appointed  factor  loco  tutoris  was  held  incom- 
petent, as  she  was  already  tutor  by  operation  of  sees.  2  and  8  of  the  Act 
{Willison,  1890,  18  R.  228). 

A  father  died  possessed  of  heritable  and  moveable  property,  and  without 
appointing  tutors  to  his  children.  The  next  of  kin  on  his  side  petitioned 
to  have  one  of  their  number  appointed  to  act  with  the  mother,  on  the 
ground  that  she  was  ignorant  of  business.  The  Court  appointed  a  person 
nominated  by  the  mother  to  act  jointly  with  her  {}f(irtiv,  1886,  16  L'.  185). 
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The  fact  that  a  mother  has  entered  into  a  second  marriage  docs  not 
aflect  her  right  nnder  the  Statute  to  be  guardian  to  her  children  by  a 
former  marriage  {Campbell,  1888,  15  E.  784). 

It  was  held  that  under  this  section  a  mother  could  grant  a  valid  dis- 
charge for  a  sum  of  damages  found  due  to  pupil  children  I'or  the  death  of 
their  father  {Jade,  188G,  li  li.  2G3). 

"  III.  Mother  may  appoint  guardian  in  certain  cases. — (1)  The  mother  of 
any  infant  may  by  deed  or  will  appoint  any  person  or  persons  to  be 
guardian  or  guardians  of  such  infant  after  the  death  of  herself  and  the 
father  of  such  infant  (if  such  infant  be  then  unmarried),  and  where 
guardians  are  appointed  by  both  parents  they  shall  act  jointly." 

The  Act  does  not  apply  to  bastards,  and  a  mother  caimot,  under  its 
provisions,  appoint  a  guardian  to  her  illegitimate  cliild  {Brand,  1888,  IG  11. 
315,  and  15  E.  449). 

A  widow  on  her  deathbed  appointed  a  Canadian  lady  to  be  guardian 
to  her  pupil  son,  who  was  domiciled  in  Scotland.  A  petition  by  the 
guardian  for  the  custody  of  the  pupil  was  opposed  by  the  father's  trustees, 
and  was  refused  in  hoc  statu  on  the  ground  that  what  the  Court  had  to 
consider  was  not  the  petitioner's  abstract  right,  but  the  well-being  of  the 
child,  and  that  the  petitioner  had  not  made  a  sufficient  disclosure  of  her 
circumstances.  "I  would  only  add,"  said  Ld.  M'Laren,  "that  I  am  not 
quite  clear  that  the  petitioner's  appointment  as  tutor  is  a  valid  one,  because 
it  was  made  on  deathbed.  A  father  can  make  such  an  appointment  in 
Icgitima  potestate  only,  and  it  is  not  likely  that  the  Legislature  intended 
to  give  the  mother  a  higher  or  more  unrestricted  power  of  appointment " 
{Femrieh,  1893,  20  E.  848 ;  see  Morrison,  1894,  21  E.  1071 ;  Bcilly,  1895,  22 
E.  879 ;  Kincaid,  189G,  23  E.  G77). 

"(2)  The  mother  of  any  infant  may  by  deed  or  will  provisionally 
nominate  some  fit  person  or  persons  to  act  as  guardian  or  guardians  of 
such  infant  after  her  death  jointly  with  the  father  of  such  infant,  and  the 
Court,  after  her  death,  if  it  be  shown  to  the  satisfaction  of  the  Court  that 
the  father  is  for  any  reason  unfitted  to  be  the  sole  guardian  of  his  children, 
may  confirm  the  appointment  of  such  guardian  or  guardians,  who  shall 
thereupon  be  authorised  and  empowered  so  to  act  as  aforesaid,  or  make 
such  other  order  in  respect  of  the  guardianship  as  the  Court  shall  think 
right. 

"  (3)  In  the  event  of  guardians  being  unable  to  agree  upon  a  question 
affecting  the  welfare  of  an  infant,  any  of  them  may  apply  to  the  Court  for 
its  direction,  and  the  Court  may  make  such  order  or  orders  regarding  the 
matters  in  difference  as  it  shall  think  proper." 

"V.  Court  may  malcc  orders  as  to  custody. — The  Court  may,  upon  the 
application  of  the  mother  of  any  infant  (who  may  apply  without  next 
friend),  make  such  order  as  it  may  think  fit  regarding  the  custody  of  such 
infant  and  the  right  of  access  thereto  of  either  parent,  having  regard  to  the 
welfare  of  the  infant,  and  to  the  conduct  of  the  parents,  and  to  the  wishes 
as  well  of  the  mother  as  of  the  father,  and  may  alter,  vary,  or  discharge 
such  order  on  the  application  of  either  parent,  or,  after  the  death  of  either 
parent,  of  any  guardian  under  this  Act,  and  in  every  case  may  make  such 
order  respecting  the  costs  of  the  mother  and  the  liability  of  the  father  for 
the  same  or  otherwise  as  to  costs  as  it  may  think  just." 

In  an  undefended  action  of  separation  and  aliment  the  custody  of  a 
pupil  child  was  given  to  the  mother.  A  petition  by  the  father  under  this 
section  was  held  to  be  competent  so  far  as  it  related  to  the  custody  of  the 
child  ;  and  it  was  observed  that  under  the  section  the  Court  could  give 
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elfoil  to  considerations  which  could   not  be  regarded  in  determining  tin 
action  of  separation  and  aliment  (Bcedie,  1889,  10  K.  6-48). 

A  widow  who  had  mariied  again,  and  resided  in  Florence,  petitioned 
for  the  custody  of  two  pu^iil  daughters,  and  was  opposed  ]>y  their  uncle, 
who  was  tutor  nominate  under  their  t'alher's  will.  The  petition  was 
granted  {Maquay,  1888,  15  R  606;  and  see  Camphdl,  supra,  15  R.  784; 
see  J^tcvcnso7i,  1894,  21  If.  (H.  L.)  96). 

"^'I.  Fairer  to  Court  to  remove  f/uardian. — In  England  and  Ireland  tlu^ 
High  Court  of  Justice,  in  any  Division  thereof,  and  in  Scotland  either 
Division  of  the  Court  of  Session,  may,  in  their  discretion,  on  being  satisfied 
that  it  is  for  the  welfare  of  the  infant,  remove  from  his  oHice  any 
testamentary  guardian,  or  any  guardian  appointed  or  acting  by  virtue 
of  this  Act,  and  may  also,  if  they  shall  deem  it  to  be  for  the  welfare 
of  the  infant,  appoint  another  guardian  in  place  of  the  guardian  so 
removed. 

"  VII.  Guardianship  in  case  of  dirorcc  or  judicial  separation. — In  any 
case  where  a  decree  for  judicial  separation,  or  a  decree  eitlier  nisi  or 
absolute  for  divorce,  shall  be  pronounced,  the  Court  pronouncing  such 
decree  may  thereby  declare  the  parent  by  reason  of  whose  misconduct  such 
decree  is  made  to  be  a  person  unlit  to  have  the  custody  of  the  children 
(if  any)  of  the  marriage ;  and,  in  such  case,  the  parent  so  declared  to  be 
unfit  shall  not,  upon  the  death  of  the  other  parent,  be  entitled  as  of  light 
to  the  custody  or  guardianship  of  such  children. 

"  VIII.  Application  of  Act  to  Scotland. — In  the  application  of  this  Act 
to  Scotland  the  word  guardian  shall  mean  tutor,  and  the  word  infant  shall 
mean  ])upil. 

"  IX.  Interpretation  of  terms. — In  the  construction  of  tliis  Act  the  expres- 
sion "  the  Court "  shall  mean — 

"  In  Scotland,  the  Court  of  Session  or  the  Sheriff  Court  within  whose 
jurisdiction  the  respondent  or  respondents  or  any  of  them  may  resitle. 

"  Any  application  under  this  Act  to  the  High  Court  of  Justice  in  England 
or  to  the  High  Court  of  Justice  in  Ireland  shall  be  made  to  the  Chancery 
Division  of  the  said  Courts  respectively  in  sueli  manner  as  may  be  pre- 
scribed by  liules  of  Court. 

"In  Scotland,  the  expression  '  the  Court  of  Session '  shall  mean  either 
Division  of  the  said  Court,  and  in  vacation  the  Lord  Ordinary  on  the  F.ills. 

"  X.  As  to  removinij  pirocccdings  and  apijcals. — 

"  In  Scotland,  any  application  made  under  this  Act  to  a  Sheritf  Court 
may  be  removed  to  the  Court  of  Session,  at  the  instance  of  any  party,  in 
the  manner  provided  by  and  subject  to  the  conditions  prescribed  by  the 
ninth  section  of  the  Slieriff  Courts  (Scotland)  Act,  1877  (40  c^'  41 
Vict.  c.  50). 

"  In  Scotland,  an  appeal  sliall  lie  to  either  Division  of  the  Court  of  Session 
from  any  order  made  l»y  the  Lord  Ordinary  on  the  Bills  or  a  Sherilf  Court 
under  this  Act. 

"XI.  Ilules  as  to  procedure. — Rules  for  regulating  the  practice  and  pro- 
cedure in  any  ]n-oceedings  under  this  Act,  and  the  forms  in  such  proceed- 
ings, may  from  time  to  time  be  made — 

"{b)  So  far   as   respects  the  Court  of  Session  in  Scotland  by  Act  of 

Sederunt ;  and 
"  (c)   So   far   as   respects   any    County    Court   in    England   or   Ireland 


154  GUTLD 

and  the  Sheriff  Court  in  Scotland  in  like  manner  as  rules  and 
orders  respecting  those  Courts  can  respectively  for  the  time  being 
be  made. 
"  XII.    7'itto7-s.—Jn  Scotland,  tutors  being  adniinistrators-in-law,  tutors- 
nominate,  and  guardians  appointed   or  acting  in   terms  of  this  Act,  who 
shall,  by  virtue  "of  their  ofHce,  administer  the  estate  of  any  pupil,  shall  be 
deemed  to  be  tutors  within  the  meaning  of  an  Act  passed  in  the  twelfth 
and  thirteenth  years  of  the  reign  of  Her  Majesty,  intituled  "An  Act  for 
the   better   Protection    of   the   'Property   of   Pupils,  Absent  Persons,  and 
Persons  under  mental  incapacity  in  Scotland,"  and  shall  be  subject  to  the 
provisions  thereof :  Provided  always,  that  such  tutors  being  administrators- 
iu-law,  tutors-nominate,  and  guardians  aforesaid  shall  not  be  bound  to  find 
caution  in  terms  of  the  twenty-sixth  and  twenty-seventh  sections  of  the 
last-recited  Act,  unless  the  Court,  upon  the  application  of  any  party  having 
interest,  shall  so  direct. 

"  XIII.  Saving  clause. — Nothing  in  this  Act  contained  shall  restrict  or 
affect  the  jurisdiction  of  the  High  Court  of  Justice  in  P^noland,  and  of  the 
High  Court  of  Justice  in  Ireland,  or  of  any  Division  of  the  said  Courts, 
and  of  the  Court  of  Session  in  Scotland,  to  appoint  or  remove  guardians,  or 
(in  the  case  of  Scotland)  tutors  or  factors  loco  tutoris,  or  otherwise  in  respect 
of  infants." 

See  Custody  of  CiiiLDEE^i ;  Pitil  ;  Minoi;  :  Curatok  ;  Ti'tot!. 


C  U  i  Id . — The  guilds  were  societies,  fraternities,  or  com  panics,  associated 
for  some  particular  purpose,  most  commonly  for  carrying  on  commerce. 
These  merchant-guilds  corresponded  to  modern  corporations  or  incorpora- 
tions. They  were  licensed  by  the  sovereign  (by  royal_  charter,  burghal 
grants,  etc.),  and  were  governed  by  rules  and  laws  of  their  own,  questions 
arising  out  of  which  have  frequently  come  before  the  Courts  for  decision 
(see  Shaw,  Digest,  voce  "  Corporation  ").  The  name  is  sui)posed  to  be  derived 
from  (jrldan,  gildan,  to  pay,  Ijecause  each  member  was  required  to  pay 
something  towards  the  support  of  the  body. 

See  IxcoEPORATiON  ;  Exclusive  Privilege  ;  Dean  of  Guild. 


Gun  Licence.— By  the  Gun  Licence  Act,  1870  (33  &  34  Vict.  c. 
.57),  it  is  provided  (s.  3)  that  there  shall  be  paid  for  and  in  respect  of  every 
licence  to  be  taken  out  yearly  by  every  person  who  shall  use  or  carry  a  gun 
in  the  United  Kingdom  the  sum  of  10s.  Gun  includes  (s.  2)  a  firearm  of 
any  description,  and  an  air-gun  or  any  other  kind  of  gun  from  which  any 
shot,  bullet,  or  other  missile  can  be  discliarged.  It  has  been  held  in  England 
that  a  pocket  pistol  comes  under  this  definition  {Camphcll,  1876,  40  J.  P. 
756). 

The  duty  and  licence  is  declared  (s.  4)  to  1)0  an  excise  duty  and  licence, 
and  probal  ily  therefore  a  private  person  has  no  right  to  prosecute  for 
penalties  under  the  Act. 

A  penalty  of  £10  is  imposed  (s.  7)  upon  any  peison  who  shall  use  or 
carry  a  gun,  elsewhere  than  in  a  dwelling-house  or  the  curtilage  (purlieus) 
thereof,  without  having  in  force  a  licence  under  the  Act.  Peing  an  excise 
penalty,  this  fine  may  bo  modified  like  other  excise  penalties. 

Cei  tain  exemptions  are  recognised. — 

(1)  A  person  carrying  firearms  in  the  performance  of  naval,  military,  or 
police  duty. 
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(2)  A  person  having  a  game  licence. 

(:})  A  servant  carrying  a  gun  l>y  liis  master's  order,  for  his  master. 

(4)  The  occupier  of  any  lands  using  a  gun  to  scare  birds  or  to  destroy 

vermin,  or  any  S(  rvant  of  the  occupier  using  a  gun  for  the  like 
purpose,  hut  in  this  latter  case  the  occupier  must  himself  have  a 
licence.  Under  this  exemption  it  has  been  held  in  Scotland 
{GolhKj,  1S7S,  5  E.  755)  that  rabl)its  arc  vermin,  but  tiie  decision 
.  though  binding  in  Scotland  lias  been  doubted  (see  "Wairy  on  the 
tlamc  Latrs,  1.S4),  and  is  ignored  by  the  Excise.  Kuoks  are 
certainly  vermin  (Warry,  185),  and  so  proV)ably  are  wood  pigeons 
(Irvine,  '24G). 

(5)  Gunsmilli  in  his  trade. 
((■))  Carrier  in  liis  trade. 

Where  a  gun  is  carried  in  parts  by  two  or  nutre  persons  in  company, 
each  and  every  one  of  such  persons  shall  be  deemed  to  carry  the  gun  (s.  7). 

Provision  is  made  (s.  9)  lor  the  summary  apprehension  and  xmnishment 
of  any  person  wlio,  being  found  by  an  Inland  llcvenue  officer  or  a  constable 
carr}ing  a  gun,  fails  to  })roduce  a  licence  and  refuses  to  give  his  name  and 
address. 

Conviction  of  an  offence  under  the  Day  Trespass  Act  (2  &  3  Will.  iv.  c.  CS) 
infers  forfeiture  of  the  licence. 

Tlie  licence,  no  matter  whensoever  taken  out,  expires  upon  :U  July 
(Customs  Act,  1S8;1,  4G  Vict.  c.  10,  s.  G). 

[See  Irvine  on  Game  Laivs;  Oke  on  Game  Laws;  Warry,  Game  Laws  of 
England.'] 


Gypsies. — See  Egyptians. 


Habeas  Corpus  Act. — This  is  the  name  given  to  the  English 
ActiU  Car.  ii.  c.  2  (amended  by  5G  Ceo.  ni.  c.  100)  which  was  passed  to 
provide  a  remedy  in  the  case  of  illegal  prosecution.  The  name  has  some- 
times been  applied  to  a  Scottish   Statute  having  a  similar  object,  the  Act 

1701,  c.  G. 

See  CuiMiNAL  rnosECUTTON  ;  Wrongful  Lmpiusonment. 


Habit  and  Repute. — It  is  an  aggravation  of  the  crime  of  theft 
that  the  oileuder  is  "  habite  and  repute  "  a  tihief.  Even  a  single  act  of  theft, 
if  combined  witli  this  aggravation,  was  formerly  capital.  Hume,  i.  92,  in 
describing  this  rule  as  "  reasonable"  as  well  as  "  useful,"  states  the  principle 
thus  :  "  In  such  a  case  when  the  man's  general  character  ami  way  of  life 
have  been  duly  established,  the  particular  act  comes  to  be  considered  as  a 
confivmatinn  only,  and  a  detected  instance  of  his  daily  course  of  evil-doing." 

This  ail'ords  the  key  to  what  is  necessary  to  establish  the  aggravation. 
That  the  panel  is  of  doubtful  fame  or  the  subject  of  evil  lumours  is 
insuflicienl — "the  reputation  requisite  to  be  established  must  amount  to 
something  like  making  a  trade  of  theft"  (Hume,  i.  92,  case  of  Thomas 
Stewart).^  The   aggrav;ition  is  limited  to  theft,  and  has  been  held  not  to 
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apply  to  other  crimes  inferring  dishonesty,  even  aUliuugh  of  a  similar  nature 
{Buckieij,  1822,  Himic,  i.  94,  note,  Shaw,  73  ;  Cathie,  1823,  Shaw,  93  ; 
Falconer,  1852,  J.  Shaw,  546 ;  cases  of  Dawson  and  Scott,  Bell,  Notes,  31  and 
32). 

Proof  of  IfdJiit  and  Ficputc. — rrevions  convictions  of  theft  are  not 
essential,  althongh  they  may  form  important  adminicles  of  proof.  The 
essential  point  to  he  established  is  that  the  accused  has  "  been  marked  as  a 
known  thief  by  the  common  Iruit  and  report  of  the  neighljourhood,  and 
have  had  a  character  affixed  to  him  as  a  brother  of  the  trade"  (Hume,  i. 
9;*»).  Active  participation  in  theft  is  not  re([uisite,  if  accused  is  the  associate 
of  thieves,  and  livin<j;  by  theft.  In  M'Ghce,  1861,  it  was  held  that  the 
aggravation  might  apply  to  a  person  who  was  l)edridden  (Macdonald,  47). 
The  minimum  i)eriod  during  which  the  reputation  nnist  have  existed  does  not 
appear  to  be  absolutely  decided.  It  must  certainly  not  be  less  than  twelve 
months,  although  in  some  of  the  earlier  decisions  shorter  periods  appear  to 
have  been  held  sufficient.  In  the  most  recent  case,  Demfster,  1862,  4  Irv. 
143,  it  appears  to  be  douljted  whether  a  bare  twelve  months  is  enough,  but 
the  case  is  not  very  clearly  reported.  The  twelve  months  must  be 
immediately  prior  to  the  commission  of  the  crime  to  which  the  aggravation 
applies,  and  must  have  continued  down  to  the  date  of  apprehension.  See 
case  of  Heron,  1838,  2  Swin.  104,  where  accused  having  absconded,  and  an 
interval  of  over  six  years  occurring  between  the  crime  and  the  trial, — no 
proof  of  character  during  that  period  being  available, — held  that  evidence  of 
habit  and  repute  at  time  of  offence  insufficient.  The  aggravation  in  this 
case  was  libelled  "  you  are  habit  and  lepute  a  thief  " ;  l)ut  opinion  expressed 
by  Ld.  Moncreiff  that  even  if  " were  "  had  been  substituted  for  "  are"  the 
facts  would  not  have  constituted  a  relevant  aggravation.  Macdonald, 
however  (p.  47),  expresses  the  opinion  that  the  aggravation  might,  where 
otherwise  applicable,  be  relevantly  laid  in  the  past  tense.  The  repute  for 
the  requisite  period  must  apparently  exist  in  Scotland  (see  Todd,  Bell, 
Notes,  31,  where  proof  of  habit  and  repute  rested  on  evidence  of  that 
character  possessed  in  England).  In  estimating  the  twelve  months,  periods 
of  imprisonment  either  prior  or  subsequent  to  trial  cannot  be  reckoned, 
liut  periods  of  repute  prior  and  subsequent  to  imprisonment  may  be  com- 
bined so  as  to  make  up  the  full  period  (Macdonald,  48).  It  is  not  essential 
that  accused  should  have  al)Stained  from  all  honest  employment,  provided 
that  such  employment  has  not  been  sufficient  io  remove  his  general  evil 
reputation.     The  question  is  one  for  the  jury. 

The  provisions  of  sec.  67  of  the  Criminal  Procedure  (Scotland)  Act, 
1887,  as  to  previous  convictions  not  being  referred  to  in  the  presence  of  the 
jurv  until  after  a  verdict  of  guilty,  do  not  apply  to  i)roof  of  halnt  and  repute 
\lLM.  Adcocate  v.  James  Hunter,  Al^erdeen,  20  June  1890,  2  White,  501). 
In  this  case  Ld.  Shand  says:  "I  cannot  but  think  that  the  recent 
legislation  requires  that  this  matter  of  habit  and  repute  should  be  put  on 
the  same  footing  as  that  of  ])revious  convictions  ...  T  am  bound  to  say, 
however,  that,  so  far  as  my  opinion  is  concerned,  I  shoidd  be  ver}'  nnich 
satisfied  to  see  the  whole  matter  of  habit  and  repute  swept  away." 

Verdict  of  Jury. — The  jury  require  to  find  whether  or  not  the  aggravation 
is  proven — not  whether  there  was  foundation  for  the  l)elief  of  the  neigh- 
bourhood, but  "  was  he,  or  was  he  not,  so  reputed  in  the  coimtry  ?  Did  his 
neighbours,  or  did  they  not,  come  to  that  conclusion  about  him  ? "  (Hume,  i. 
93,  94).  In  recent  years  police  evidence  of  repute  has  in  practice  generally 
been  held  sufficient. 

The  habit  and  repute  is  merely  an  aggravation  of  the  particular  crime 
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of  Ihcft  charged.  If  the  panel  is  acquitted  of  that  crime,  even  although  the 
jury  hold  the  aggravation  estahlished,  no  punishment  can  follow.  (In  an 
early  case  quoted  by  Hume,  Mdfjmjor,  the  accused,  on  .such  a  Hndiiig  hy 
the  jury,  was  ordained  to  lind  caution  for  good  Ijehaviour.)  An  ac<|uittal, 
however,  in  the  above  circumstances  will  not  prevent  the  aggravation  being 
lil)elled  and  proved  in  a  subseciuent  trial  on  a  new  charge  of  theft.  The 
aggravaion  of  habit  and  repute  is  now  seldom  libelled. 

[num(>,  i.  92  :    r.ell,  Kulcs,  28-31  ;  Alison,  i.  20G  ;  Macdonald,  4G.] 

Habit  and  Repute  as  Proof  of  Marriage.— Marriage 

may  be  prijvcd  in  .Scotland  by  evidence  that  tlie  man  and  woman,  being 
free  to  marry  each  other,  lived  together  as  man  and  wife,  and  were 
believed  l)y  their  friends  and  neighbours  to  be  married  to  each  other.  Tiiis 
is  called  proof  of  marriage  by  cohabitation  and  habite  and  repute.  The 
words  "habite  and  repute"  are  past  participles,  equivalent  to  "  held  and 
reputed,"  and  correspond  to  "  haldin  and  repute,"  as  in  the  case  of  JJanj 
(1570),  cited  by  Eraser,  //.  cC-  W.  i.  392,  and  to  "habiti  et  reputati,"  as  in 
Johmtonc,  1522,  Liber  Officialis  S.  Andree,  No.  33.  The  presumption  of 
marriage  may  be  rebutted  {Cuningham,  1814,  2  Dow,  482  ;  Dfjmrt  Peer. 
Ca.,  1881,  6  App.  Ca.  489). 

Hal)ite  and  repute  are  of  no  \alae  except  coupled  with  cohabitation 
{Lowrie,  1840,  2  1).  961). 

It  is  not  correct  to  say  that  marriage  is  constituted  by  cohabitation  and 
habite  and  repute.  It  is  constituted  by  the  consent  of  the  parties.  lUit  as 
the  law  of  Scotland  requires  no  marriage  ceremony,  their  consent  may  be 
proved  in  this  way,  and  it  is  not  necessar}-  for  the  pursuer  of  the  declarator 
to  fix  upon  any  imnctiuii  temporis  as  that  at  which  the  marriage  was 
constituted  (Eraser,  H.  cO  ir.  i.  396).  Eor  a  fuller  account  of  the  law,  see 
Maruiage. 

HabitatiO,  in  Eoman  law,  is  a  personal  servitude.  It  is  the  rii^ht 
to  live  in  another  person's  house.  The  owner  of  the  house  has  the  right 
to  determine  in  what  manner  and  in  what  part  of  the  liouse  the  hahilatar 
shall  live.  Hahitatio  differs  from  v.ms  in  that  the  haUtator  is  entitled  to 
let  out  his  right  to  others  {Inst.  ii.  5.  5).  It  differs  from  both  usiis  and 
usus  fructus  m  \\.&  not  being  extinguished  by  the  eapitis  diminutio  oi  the 
habitator,  or  by  non-user  {Dig.  7.  8.  10.  pr.).— [Stair,  ii.  6.  1 :  Bankt.  i.  657.] 

Habitual  Drunkards.— Sec  Drunkards  (H.\bitual). 

Hackney  Coachmen  do  not  fall  under  the  edict  nauta\cauponcs, 
slabularii,  unless  they  are  employed  as  carriers  of  goods  and  paid  for  carriage 
(Bell,  Prin.  236).  lUit  if  a  hackney  coachman  undertakes  to  carry  goods 
even  witliout  reward,  he  is  liable  for  negligence  at  conmion  law  (Ccyy.s-,  Ld. 
Baym.  909.  1  Sniilli,  Lead.  Ca.sr.^i),  and  he  is  liable  in  the  same  way  for 
luggage  whirli  lie  has  undertaken  to  convey  {Poss,  2  C.  B.  877  ;  15  L.  J.  C.  P. 
18'2\°and  the  liability  for  such  negligence  extends  to  the  owner  of  the 
hackney  coach  {Poirlrs,  25  L.  J.  Q.  1^331).  Hackney  coachmen  are  in  the 
same  position  as  otlier  carriers  of  passengers.  They  are  not  responsible  for 
mere  accidents  happening  to  the  persons  of  passengers  without  any  default 
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on  their  part :  but  they  arc  bound  to  carry  passengers  upon  their  tendering 
their  fare,  provided  they  have  no  reasonable  excuse,  and  they  are  bound  to 
provide  for  their  safety  and  conveyance,  so  far  as  liunian  care  and  foresight 

can  g;o. 

the  Burgh  Police  (Scotland)  Act,  1892  (55  &  56  Vict.  c.  55),  by  sec.  271 
and  Sched.'^N'.,  lavs  down  regulations  (which  may  be  altered  by  the 
magistrates,  with  the  approval  of  the  Sheriff)  for  hackney  carriages  plying 
for'passeno-ers  in  burghs.  These  regulations  define  conveyances  so  styled, 
provide  for  licensing  "them  and  their  drivers,  and  for  the  control,  suspension, 
and  revocation  of  said  licences.  They  prescribe  penalties  for  breaches  of 
duty,  and  they  regulate  fares.  Sec.  273  provides  for  the  erection  and  control 
of  cabmen's  shelters.  Five  of  the  largest  towns,  viz.,  Edinburgh,  Glasgow, 
Al)erdeen,  Dundee,  and  Greenock,  are  not  controlled  by  the  provisions  of 
this  Act,  but  they  have  in  the  Police  Acts  applicable  to  them  respectively 
somewhat  similar  provisions  {e.g.  Glasgow  Police  Act,  1866,  ss.  72,  170,  172, 
184,  186,  218,  220-243). 

Half  -  Blood  .—The  half-blood  relationships  are  two— consanguinean 
and  uterine.  Consanguinean  relations  are  those  born  of  or  descended  from  the 
same  father,  but  not  from  the  same  mother ;  uterine  relations,  those  born  by 
or  descended  from  the  same  mother,  but  not  from  the  same  father  ;  relations 
of  the  full  -  blood  are  termed  relations  germau.  According  to  the  law  of 
Scotland,  the  rules  relating  to  the  degrees  of  kinship  within  which  marriage 
is  forbidden  are  the  same  whether  the  parties  be  related  of  the  whole  or  of 

the  half  blood. 

Half-blood  relations  are  called  in  intestate  succession  amongst  the 
collaterals  of  the  deceased  (see  Collateral  Succession)  according  to  the 

following  rules  : — 

(1)  Relations  Consangidnean.—Fdilmg  brothers  and  sisters  german  of  the 
deceased,  or  their  descendants,  the  succession  opens  to  half  brothers  and 
sisters  consanguinean,  e.g.  if  a  man  dies  leaving  a  son  and  daughter  l)y  his 
first  marriagerand  a  son  by  a  second  marriage,  his  heir  in  heritage  would  be 
the  son  by  the  first  marriage.  The  heir  of  the  latter  would  be  his  sister 
german,  to  the  exclusion  of  the  half-brother  consanguinean.  Had  the  son  of 
the  first  marriage,  however,  predeceased  his  father,  the  son  of  the  second 
marriage  would ''have  been  his  father's  heir,  to  the  exclusion  of  the  sister. 
In  moveable  succession  the  three  children  would  succeed  as  next  of  kin  to 
their  father,  but  the  daughter  of  the  first  marriage  would  succeed  to  her 
full  brother,  to  the  exclusion  of  the  half-brother  consanguinean,  who  would 
only  succeed  to  his  half-l)rother  (the  son  of  first  marriage)  in  the  case  of 
the  half-sister's  predecease. 

(2)  Relations  Uterine.— Yxom  the  nature  of  the  relationship  it  follows 
that  a  uterine  bi'other  cannot  succeed  in  heritage  to  his  stepfather  or  to  his 
half-brotlier,  as  there  is  no  succession  in  heritage  through  the  mother.  By 
the  older  law,  there  was  no  succession  either  in  heritage  or  in  moveables  to 
the  uterine  relations  (Stair,  iii.  8.  43  ;  Bankt.  ii.  296  ;  Ersk.  Inst.  m.  8.  8; 
Bell,  Prin.  ss.  1654,  1665,  1861  ;  M'Laren  on  Wills,  ss.  123,  236  ;  Alexander, 
1696,  Mor.  14873).  "This  doctrine,  at  least  as  to  succession  in  heritage, 
may  be  deduced  from  the  choice  or  delectus  of  a  special  family  made  by  the 
superior  in  his  feudal  grant,  which  would  be  elided  if  the  fee  were  descendible 
to  the  kinsmen  of  the  mother,  whom  the  law  considers  of  a  different  family 
from  the  father  "  (Erskine,  supra).  The  law  in  this  respect  was  altered  by 
the  Moveable  Succession  Act  of  1855   (18  Vict.  c.  23),  by  whicli   it  is 
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enacted  (s.  5),  that  if  tin  intestate  die  without  issue,  and  leaving  nu  surviving 
parent,  brother  or  sister,  german  or  consanguinean,  nor  any  descendant  of 
thoni,  his  brothers  and  sisters  uterine,  if  any,  or  their  dt'scendunts,  shall 
have  rij^ht  to  one-half  of  his  moveable  estate. 

According  to  the  law  of  England,  the  half-blood  was  formerly  excluded 
from  succession  to  land.  15y  o  &4  Will.  iv.  c.  106, a  relation  of  the  half- 
blood  succeeds  next  after  a  relation  german  of  the  same  degree.  In  move- 
able succession  there  is  no  distinction  between  the  whole  and  the  half  bloorl. 

See  CoLLATKUAL  Succession  ;  Consaxguinean  ;  Uterine. 


Hamcsiickcn  (Crerm.  Hcim,  home;  siichcn,  to  seek). — "  Haym- 
sucken  is  when  aue  man  searches  and  seeks  ane  other  man  at  his  house,  or 
assailzies  his  house  to  slay  him,  or  to  do  him  any  injury,  whilk  crime  is 
punished  be  death  and  confiscation  of  his  moveable  gudes"  (Skene, 
Treatise  of  Crimes;  Hume,  i.  321). 

The  Place  where — tlie  Person  on  who7n — and  the  Manner  in  vehicle,  the 
Offence  must  he  committed. 

Place  where. — The  hame  or  home,"  his  domicile, or  settled  place  of  dwelling, 
uhi  caliimnians  est  manens,  siwgens  et  euhitans,  die  ac  nocte"  (Hume,  313). 
This  definition  excludes  all  places  of  merely  temporary  residence,  or  of 
business, — even  altlKnigh  the  house  may  be  under  the  same  roof  (Hume, 
312,  313);  but  it  is  immaterial  whether  the  occupier  be  proprietor  or  tenant 
(Hume,  314).  "While  the  offence  cannot  be  committed  on  a  mere  lodger  in 
an  inn,  the  landlord  appears  entitled  to  the  same  protection  under  his  own 
roof  as  another  man,  provided  the  offence  is  committed  under  circumstances 
amounting  to  hamesucken  (Hume,  315).  The  invasion  must  be  of  the 
house.  The  precincts  of  the  house,  such  as  the  courtyard,  are  not  compre- 
hended in  the  term  "  home  "  (Hume,  315).  Does  a  ship  come  within  the 
definition  home  as  regards  this  crime  ?  Point  undecided.  Macdonald 
(p.  103)  expresses  opinion  in  the  negative,  unless  where  ship  converted  into 
a  sailors'  home  or  similar  institution. 

Person  on  whom. — "  It  is  settled,  likewise,  that  the  house  affords  tliis 
high  protection,  not  only  to  the  master  of  the  family,  but  his  wife,  children, 
and  servants,  and  in  general  all  the  members  of  his  household  who  are 
there  at  bed  and  board,  so  that  vmder  his  roof  they  have  their  home  and 
biding-place,  and  deem  themselves  secure  from  harm."  A  lodger  held 
entitled  to  the  protection  where  he  formed  an  inmate  of  the  Imuse,  in 
opposition  to  a  merely  temporary  residenter  (Hume,  314). 

The  Manner  in  which  Offence  must  he  committed. — There  must  be  the 
preconceived  intention  to  commit  the  assault.  "  It  is  in  the  premeditated 
seeking  of  the  person  at  his  home  to  assault  him  that  the  aggravated  and 
disthictive  character  of  hamesucken  lies"  (Hume,  319).  This  excludes 
assaults  committed  under  the  following  circumstances :  (a)  arising  out  of 
a  sudden  quarrel  after  entry  to  a  house ;  (h)  violence  commencing  outside, 
and  immediately  after  continued  in  liouse,  to  which  suHerer  Hies  for 
protection;  (c)  where  the  entry  to  the  house  is  for  another  purpose, 
although  felonious,  e.f/.  theft  (Hume,  319),  provided  that  in  the  execution 
of  such  pur])0.se  violence  was  not  necessarily  contem})laled  (Hume,  321); 
(</)  violence  eomniilted  in  ermr  by  an  oHicer  of  the  law  in  execution  of  a 
warrant,  either  on  the  wrong  person,  or  under  a  defective  warrant,  or  by 
irregular  proceedings  (Hume,  319). 

As  regards  the  mode  of  entry,  "  it  is  sullicient  that  there  be  an  entry 
against  the  king's  peace."     Entry  may  be   obtained   by    terrifying   those 
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within,  or  by  artifice,  or  by  secretly  entering  and  lying  in  wait  for  oppor- 
tunity of  assault  (Hume,  318).  Actual  entry  is  unnecessary  where  the 
security  of  the  house  to  its  master  is  destroyed,  as  where  he  is  attached  and 
wounded  witliin  the  house,  although  this  is  dune  from  the  outside  (Hume, 
316).  The  attack  may  be  outside  where  a  person  has  been  forced  l)y 
violence  to  leave  the  house ;  but,  contrary  to  opinion  of  Mackenzie,  it  does 
not  appear  hamesucken  where  the  owner  has  been  induced  l»y  artifice  to 
leave  the  house,  and  is  then  attacked  outside  (Hume,  317). 

The  injiLry  inflicted  or  contcmjdatcd  mvst  he  serious,  and  not  such  "  as 
savours  more  of  insult  and  contempt  than  of  enmity  or  resolution  to  do 
him  harm  " ;  but  actual  physical  injury  is  not  necessary.  There  may  be 
cases  where  the  injury  "  is  not  to  be  measured  by  the  mere  bodily  suffer- 
ing, but  by  the  alarm  and  terror  attending  the  assault  in  the  whole 
circumstances  of  the  case,  and  especially  the  colour  of  the  ultimate  and 
meditated  wrong  "  (Hume,  320). 

Modus  in  lAM. — "  You  did  go  to  the  dwelling-house  of  A.  B.  for  the 
purpose  of  assaulting  him  there,  and  did,  within  said  dwelling-house,  assault 
said  A.  B.  [state  the  mode  and  injures.]"     (Macdonald,  382.) 

Punishment. — Hamesucken  was,  until  the  passing  of  the  Criminal  Pro- 
cedure Act,  1887,  capital.  The  o})inion  has  Ijeen  expressed  that  no  less 
imnishment  than  penal  servitude  would  now  be  inflicted  (Macdonald,  165). 

[Hume,  i.  312;  Bell,  Notes,  86,  87  ;  Alison,  i.  201 ;  Macdonald,  162.] 


Handwriting". — See  Compakatio  liteuarum;  Forgery;  Opinion 
Evidence. 


Harbours. — Sec  Ports  and  Harbours. 

Hares. — Various  statutory  provisions  were  made  in  early  times  for 
the  protection  of  this  the  most  popular  of  all  of  the  beasts  of  sport  in  Great 
P)ritain.  These  provisions  had  reference  to  the  season  and  the  mode  of 
taking  the  game,  and  the  places  where  it  might  lawfully  be  done.  As 
regards  season :  whilst  there  was  no  close  time,  by  a  series  of  Statutes  the 
taking  of  hares  in  time  of  cover  was  prohibited  under  penalties  of  extra- 
ordinary severity.  This  provision  is  now  in  desuetude  {Donald,  1828,  Syme, 
303).  As  regards  the  mode  of  capture,  the  destruction  of  hares  by  firearms 
was  not  only  prohibited,  but  was  at  one  time  declared  to  be  a  capital  offence. 
So  late  as  1707  (c.  13)  the  shooting  of  hares  was  declared  an  offence.  This 
Statute  was  repealed  by  48  Geo.  iii.  c.  94,  notwithstanding  the  opposition  of 
the  Lord  Advocate  (Boyle),  who  regarded  the  shooting  of  hares  as  unsports- 
manlike, and  desired  to  reserve  them  for  hunting  and  coursing.  Statutes 
were  passed  at  different  times  prohibiting  the  capture  of  hares  in  parks  or 
other  enclosures.  These  provisions  are  now  merged  either  in  the  modern 
game  laws  or  in  the  common  law  of  theft. 

Hares  are  game  within  the  meaning  of  the  Night  Poaching  Act  (0  Geo. 
IV.  c.  69),  the  Day  Trespass  (2  &  3  Will.  iv.  c.  68),  and  the  Poaching  Prevention 
Act  (25  &  26  Vict.  c.  114),  and  the  Game  Licence  Act  (23  &  24  Vict.  c.  90), 

In  regard  to  licences,  there  are  two  special  exemptions :  (1)  Under  the 
Act  11  &  12  Vict.  c.  30,  any  person  (s.  1)  having  a  right  to  kill  hares  in 
Scotland  may  do  so  himself  or  by  any  person  permitted,  directed,  or  com- 
manded by  him  by  any  writing  under  his  hand,  without  being  obliged  to 
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take  out  a  game  certificate,  provided  always  that  the  hares  are  found  and 
killed  upon  his  own  land.  Any  person  (s.  :>)  may  pursue  and  kill  or  join  in 
the  pursuit  or  killing  of  hares  hy  coursing  with  greyhounds  or  by  liunting 
with  beagles  or  other  hounds  without  having  obtained  a  game  certiticate. 
(2)  By  tlic  Game  Laws  Amendment  (Scotland)  Act,  1877  (40  &  41  Vict.  c. 
28),  the  lessee  in  occupation  of  lands,  and  one  person  authorised  by  him  in 
writing,  is  exempted  from  the  ol)ligation  to  take  out  a  game  licence  in 
respect  of  the  capture  of  hares  on  such  lands.  This  provision,  however,  is 
virtually  superseded  by  the  more  comprehensive  provision  of  the  Ground 
Game  Act,  1880  (43  &  44  Vict.  c.  47),  which  (s.  4)  exempts  the  occupier  of 
lands,  and  any  person  authorised  by  him  under  the  Act,  from  the  necessity 
of  taking  out  a  game  licence. 

Close  Time. — In  the  case  of  moorlands  and  unenclosed  lands,  there  is  a 
close  time,  so  far  as  regards  the  exercise  of  the  privileges  conferred  by  the 
Ground  Game  Act  from  15tii  April  to  lOtli  December  inclusive.  Under 
the  Hiues  Preservation  Act,  1S92,  55  Vict.  c.  8,  the  sale  of  hares  is  prohibited 
during  the  months  from  jMarch  to  July  inclusive,  under  a  penalty  not 
exceeding  twenty  shillings  for  each  hare.  Hares  imported  from  abroad 
are  excepted. 

[Irvine  on  the  Game  Lmos;  Oke  on  the  Game  Laws.] 


Hasp  and  Staple. — See  Burgage  (vol.  ii.  p.  253). 


Hat- money,  or  primage,  is  a  payment  in  the  nature  of  a  gratuity 
made  l)y  the  IVcighter  to  the  master  of  a  ship  upon  delivery  of  the  cargo. 

The  leading  case  on  the  subject  is  Hoicitt  (1877,  5  R.  321).  Two  questions 
were  raised  in  this  case :  First,  whether  the  master  of  a  ship  is  entitled  to 
])rimage  under  a  charter  party  which  makes  express  mention  of  a  gratuity 
to  the  captain  "on  good  delivery  of  the  cargo,"  and  a  subsequent  bill  of  lading 
which  was  to  the  effect  that  the  goods  were  to  be  delivered,  "assigns 
paying  freight  for  said  goods  as  per  charter  party";  and.  Second,  whether 
the  claim,  supposing  it  to  be  good,  is  forfeited  in  respect  that  the  goods 
were  not  safely  carried.  Both  questions  were  answered  by  the  Court  in 
the  affirmative,  the  latter  on  the  ground  that  where  freight  has  been  earned 
by  the  owner,  primage  has  been  earned  by  the  master  (Bell,  Com.  i.  G14  : 
Bell,  Prin.  s.  420  ;  Brodie,  Supp.  to  Stair,  1001). 


Havers.— See  Commission  (Proof  by)  (2);  Admissions  (h):  Bfst 
Evidence;  Citation;  Oath  on  Reference;  Witness. 


Hawker. — See  Pedlak. 

Health,   Bill  of.— See  Bill  of  Health. 

Hearsay  Evidence.— See  Best  Evidence;  Evidence. 

Heath. — See  Muirburn. 
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Heir.— This  term  is  used,  in  its  widest  sense,  to  denote  one  who  takes 
by  succession,  as  contrasted  witli  a  "  singular  successor  "  being  one  who  takes 
in  virtue  of  a  direct  conveyance,  whether  inter  vivos  or  mortis  causa.     In  this 
sense  it  includes  the  successor  in  moveables  as  well  as  the  successor  in  heritage. 
Its  precise  significance  thus  depends  on  the  quality  of  tlie  succession  as 
heritable  or  moveable.     Thus  a  destination  of  mixed  estate  to  heirs  will,  in 
the  absence  of  anything  to  show  that  another  meaning  is  intended,  carry 
heritaije  to  heirs  proper,  and  moveables  to  executors  (Blair,  1849,  12  13. 
97  :  Mitchell's  Trustees,  1872,  11  M.  206 ;  see  also  Granfs  Trustees,  1862, 
24  D.  1211).     In  a  narrower  sense,  "heir"  is  used  to  denote  the  person 
entitled  to  succeed  to  the  deceased's  heritage,  as  distinguished  from  his 
executors  or  lieirs  in  moveables.     In  this  narrower  sense  it  includes  both 
the  heir-at-law  who  succeeds  p roll's /o;ie  /(^(/is,  or,  simply,  by  force  of  law, 
and  the  heir  of  provision  who  succeeds  provisione  hominis,  in  virtue  of 
a  special  destination  in  the  titles. 

Intestate  Succession. 

The  "heir-at-law"  is  the  person  entitled  to  succeed  ah  intestato  to 
heritage  held  by  the  deceased  under  a  conveyance  or  destination  to  himself, 
or  to  liimself  and  his  heirs.  Other  terms  practically  synonymous  are 
"heir  of  line,"  "heir  general,"  "heir  whomsoever."  He  succeeds  to  all 
lieritable  estate  belonging  to  the  deceased  at  his  death,  except  such  as  (ft) 
he  held  under  titles  containing  a  special  destination,  or  (&}_he  may  liave 
disposed  of  mortis  causa.  The  main  features  of  intestate  succession  ^  to 
Kei-tt'abTe "estate  are:'  (1)  primogeniture  among  males,  (2)  the  succession 
of  males  in  preference  to  females,  and  (3)  the  right  of  representation 
in  virtue  of  which  a  descendant,  however  distant,  takes  the  estate  to 
which  his  ancestor  would  have  succeeded  had  he  survived  the  deceased. 
All  through  the  order  of  succession  legitimate  relationship  is  alone 
regarded. 

Subject  to  these  rules,  the  succession  opens  first  to  descendants.  If  a 
father  dies  survived  by  children,  but  by  no  more  remote  descendants,  the 
succession  opens  to  his  eldest  surviving  son,  or  if  there  be  no  son,  to  all 
the  daughters  equally  as  "  heirs-portioners."  But  the  descendants,  in  their 
order,  of  an  elder  son  predeceasing  are  preferred  to  younger  children,  sons 
or  daughters,  surviving.  Each  stirps  must  be  exhausted  before  the  succes- 
sion opens  to  the  next.  In  the  event  of  the  succession  opening  to  heirs- 
portioners,  the  descendants,  in  their  order,  of  a  daughter  predeceasing  take 
the  share  to  which  she  would  have  succeeded  had  she  survived.  It  is 
immaterial  whether  the  deceased's  children  are  of  one  or  several  marriages. 
All  heirs  who  are  descendants  are  known  as  "  heirs  of  the  body." 

In  the  event  of  there  being  no  descendant,  the  succession  opens  to 
collaterals— brothers  and  sisters— of  the  deceased.  The  heir  in  this  case 
is  the  immediate  younger  brother,  or,  if  he  have  predeceased,  the  heir  of  his 
body.  Failing  such  younger  brother  and  his  descendants,  the  succession 
opens  to  the'  next  younger  brother,  and  so  on.  If  there  be  no  younger 
brothers  or  descendants  of  younger  brothers,  the  succession  opens  to  the 
immediate  elder  brother  of  the  deceased ;  failing  him  and  his  descendants, 
to  the  next  elder  brother,  and  so  on.  Failing  brothers  or  their  descendants, 
the  succession  opens  to  the  sisters  equally  as  heirs-portioners,  the  heir  of 
the  body  of  any  predeceasing  sister  taking  in  her  room.  If,  however,  the 
lirothers  and  sisters  of  the  deceased  be  of  different  marriages,  those  of  the 
full  blood,  brothers  and  sisters  german,  succeed  before  those  born  oi  a 
different   mother  from  tlie  deceased,  brothers  and  sisters  consanguinean. 


Brothers  and  sisters  by  the  same  mother  but  by  a  clifrcrent  father,  known 
as  brothers  and  sisters  ulci  iiie,  have  no  right  of  succession. 

In  the  case  of  colhitcral  succession  there  was  formcily  a  dillL-rent  order 
of   succession    with    regard    to   heritable    estate    wliich   the    deceased    had 
acquired  by  purciiase  or   other   singukir   title,  known  as  "conquest,"   as 
distinguished  from  that  to  which  he  had  or  might  have  succeeded  as  heir, 
known  as  "heritage."     The  rules  above  given  applied  to  heritage.     The 
difference  was  that  whereas  heritage  descended,  conquest  ascended,  or,  in 
other  words,  instead  of  gi»ing  to  yuunger  brothers  first,  went  to  elder  brothers 
in  their  order,  beginning  with   the  deceased's   immediate    elder   brother. 
Failing  elder  brothers  and  their  descendants,  it  went  to  younger  brothers 
in  their  order  in  tlie  same  way  as  heritage.     It  was  thus  only  where  the 
deceased  was  a   middle  Ijrother  that  the  order  of  succession  in  conquest 
differed  from  that  in  heritage.     In  all  other  respects  the  rules  regulating 
succession  were  the  same.     Where  one  took  a  conveyance  of  lands  in  favour 
of  himself   and  his  heirs,  this  meant   heirs  of  conquest,  not   heirs-at-law. 
Conquest,  however,  did  not  include  all  heritable  property  acquired  by  the 
deceased  by  singular  title,  but  only  such  as  rec^uired  sasine  to  complete  the 
right.     Thus  it  did  not  include  leases  or  personal  bonds  excluding  executors, 
nnv   teinds,  unless  purchased  along  with  the  lands  (Bell,  Prin,  s.  1672). 
^Moreover,  conquest,  after  it  had  once  been   taken  by  succession,  became 
heritage.     Thus,  assume  the  thiixl  of  four  l)rothers  to  have  purchased  an 
estate^  and  to  have  died  cliildless  and  intestate.     The  second  brother,  there- 
fore, succeeded  as  heir  of  conquest.     On  his  death,  childless  and  intestate, 
the  estate  would,  if  he  had  made  up  his  title  to  it,  pass  to  the  youngest 
brotlier,  as  his  lieir-at-law,  not  to  the  eldest,  as  his  heir  of  concpiest.     If, 
however,  the  second  brother  had  failed  to  make  up  a  title,  the  eldest  would 
on  his  death  have  been  entitled  to  serve  as  heir  of  conquest  to  the  third, 
and  take  up  the  estate  as  being  still  in  his  hcvreditas  jaccns.     The  distinction 
between  heritage  and  conquest  is  now  abolished  {'M  &  08  Vict.  c.  94,  s.  37)  as  to 
all  successions  opening  after  1  October  1874,  the  rules  applicable  to  heritage 
obtaining  in  all  cases  of  succession  to  persons  dying  on  or  after  that  day. 

Failing  descendants,  and  l)rothers  and  sisters  german  or  consanguinean 
and  their  issue,  the  heir  is  the  deceased's  father;  failing  him,  his  collateral 
heirs  in  the  order  above  explained.  Failing  all  these,  the  succes.sion  opens 
to  the  deceased's  paternal  grandfather,  and  so  on.  Among  ascendants  there 
was  the  same  distinction  between  heirs  of  line  and  heirs  of  conquest  as  in 
the  case  of  collateral  succession.  The  succession  of  ascendants  was  not  at 
first  admitted,  and  only  came  to  be  recognised  after  the  institution  of  the 
Court  of  Session  (per  Ld.  Curriehill  m  Grant,  1859,  22  D.  70).  The 
mother  of  the  deceaseil,  or  relations  through  her,  can  in  no  case  succeed  as 
heirs-at-law. 

A  rule  apjilicable  to  all  the  foregoing  cases  is  that  the  character  of  heir 
is  to  be  ascertained  as  at  the  date  of  the  service  to  the  deceased,  subject 
only  to  this  qualification,  that  a  nearer  heir  then  in  lUcro  is  considered  as 
already  born,  and  thus  excludes  from  service  the  person  for  the  time  being 
holding  the  character  of  heir.  If  service  be  delayed  initil  after  the  birth 
of  a  nearer  heir,  there  is  no  doubt  (at  least  as  the  law  stood  prior  to 
1  October  1874)  that  the  nearer  heir  will  be  preferred.  r)Ut  the  mere 
possibility  of  a  nearer  heir  not  then  in  lUero  being  afterwards  born  is  no 
l>ar  to  service  by  the  person  for  the  time  possessing  the  character  of  heir. 
It  was,  however,  at  one  time  doubtful  whether  the  heir  thus  per\'ing,  at 
least  if  an  ascendant,  was  not  l)ound  to  denude  on  the  birth  of  a  nearer 
heir.     Stair  (iii.  5.  50)  and  Bankton  (iii.  5.  56)  indeed  laid  it  duwn  that 
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he  was  not  bound  to  denude,  but  some  later  writers  maintained  that  lie 
was.  The  question  was  therefore  an  open  one  until  the  ascendant's 
indefeasible  rioht  was  affirmed  by  the  Court  {Grant,  1859,  22  1).  5;,>).  The 
principle  of  the  decision  is  perhaps  not  very  clear,  but  it  is  thought  that, 
in  spite  of  Ld.  Curriehill's  very  powerful  dissent  in  that  case,  the  question 
can  no  longer  be  regarded  as  open.  As  Mill  be  seen,  a  difl'ereiit  principle 
applies  in  tailzied  succession.  Even  altliough  there  be  a  nearer  heir  in 
lUcro  at  the  date  of  service,  it  is  not  void,  but  only  voidable  {Wat,  170G, 
Mor.  14901).  Prior  to  1  October  1874  a  right  of  succession  did  not  vest 
by  mere  survivance  ;  and  if  the  person  possessing  the  character  of  heir  failed 
during  his  lifetime  to  take  the  necessary  steps,  by  making  up  his  title,  to 
vest  the  right,  it  fell  on  his  death.  But  since  1  Octolier  1874  rights  of 
succession  vest  without  service  (37  &  38  Vict.  c.  94,  s.  37).  It  is  thought, 
therefore,  that  the  person  possessing  the  character  of  heir  at  the  date  when 
the  succession  opened,  could  not  now,  although  he  had  failed  to  serve,  be 
deprived  of  the  succession  by  the  birth  of  a  nearer  heir  not  then  in  ntcro. 

Failing  all  heirs,  the  estate  falls  to  the  Crown.  But  the  Crown,  although 
described  as  ultimus  liwres,  does  not,  it  is  thought,  take  as  heir,  but  in 
respect  of  the  estate  being  caduciary.  Thus  it  has  been  decided  that  the 
Crown  cannot  take  under  a  destination  to  "heirs"  of  the  deceased  {Torrie, 
1832,  10  S.  597).  So  the  Crown  never  v>as  liable  for  the  deceased's  debts 
ultra  valorem  of  the  estate  (Ersk.  iii.  10.  4). 

It  remains  to  add, under  this  head, that  the  heir-at-law  can  only  be  excluded 
from  the  succession  by  a  conveyance  or  destination  to  someone  else.  Apart 
from  such  conveyance  or  destination,  the  declaration  by  the  deceased  that 
his  heir  is  disinherited  is  quite  ineffectual  {Ross,  1770,  Mor.  5019  ;  Black- 
wood, 1833,  lis.  443).  It  must,  however,  be  kept  in  view,  that  while  a 
simple  conveyance  to  A.  entitles  his  heir  to  succeed  on  his  death,  yet 
(except  in  the  case  of  a  conveyance  by  a  parent  to  a  child,  when  the  grand- 
child is  entitled  to  serve  under  the  presumption  Si  sine  lihcris)  where  the 
conveyance  is  to  A.,  whom  failing,  to  B.,  A.'s  heir-at-law  is  excluded  by  B., 
who  is  entitled  to  serve  as  heir  of  provision  to  A.,  if  he  has  not  altered  tlie 
destination  eitiier  inter  vivos  or  mortis  cansa. 

Tailzied  Succession — Heius  of  Peo vision. 

Where  the  heir  does  not  take  simply  by  operation  of  the  law,  but  in 
virtue  of  a  destination  contained  in  the  titles,  he  is  known  as  an  heir  of 
tailzie  or  provision.  In  the  language  of  our  institutional  writers,  every 
deed  which  has  the  effect  of  diverting  the  succession  from  the  legal  order 
is  called  a  tailzie  or  entail.  Of  these  there  were  three  kinds  (Ersk.  iii.  8. 
22):  first,  simple  destinations,  i.e.  such  as  a  conveyance  to  A.,  whom  failing, 
to  B.,  whom  failing,  to  C. ;  second,  entails  with  prohibitory  clauses ;  and, 
tliird,  strict  entails,  wliere  the  prohibitory  clauses  were  guarded  by  irritant 
and  resolutive  clauses.  These  three  classes  of  entails  were  of  course  very 
different  in  the  restraints  which  they  put  upon  the  heir  in  possession. 
Under  the  first  class  he  might  (subject  to  the  right  of  challenge  which  the 
heir  formerly  had  on  the  ground  of  deathbed)  freely  alter  the  destination 
by  conveying  the  lands  either  inter  vivos  or  nwrtis  caiisa  to  another  series 
of  heirs.  But  if  he  did  not  alter  the  destination,  it  would,  on  his  death, 
entitle  the  next  substitute  heir  of  provision  to  take  the  estate  in  preference 
to  his  heir-at-law.  Under  the  second  class  the  heir  was  put  under  greater 
or  less  restraint,  according  to  the  rigour  of  the  prohibitory  clauses.  They 
might  strike  against  altering  the  order  of  succession,  or  against  contracting 
debt,  or  against  alienating  the  lands,  or  against  all  of  these.     So  far  as  the 
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proliiliilinu  did  not  in  terms  apply,  the  heir  was  left  (pate  uiifetleied,  "  for 
restraints  are  not  to  be  multiplied  by  implication."  But  a  substitute  heir 
was  entitled  to  prevent  or  to  reduce  gratuitous  alterations  of  the  succession, 
or  otlier  infringements  of  express  prohibitions  {E.  Callander,  168G,  Mor. 
1547G).  These  unfenced  prohibitions  were,  however,  unavailing  against 
the  onerous  dispositions  or  (ji)liuiitions  of  the  heir  in  possession  {Youixi, 
1705,.  Mor.  15482  ;  linjson,  ITGO;  Mor.  15511 ;  Anlcrvillc,  1787,  Mor.  7010). 
EnUiils  of  this  class  were  therefore  effectual  only  inlej-  hcerechs.  Now,  how- 
ever, they  are  inellectual  even  inter  hmredes  (11  &  12  Vict.  c.  36,  s.  4:j ; 
Ouni/ni/Itam,  1852,  14  D.  036;  Dewar,  1852,  14  D.  10G2;  Feryusou,  1852, 
15  1).  I'J).  They  are  thus  merely  in  the  ijosition  of  simple  destinations. 
Tn  the  case  of  a  simple  destination,  a  testament  or  any  other  form  of  will 
Imbile  to  regulate  the  testator's  moveable  succession  is  now  sullicient,  i)r(j- 
vided  it  purports  to  do  so,  to  carry  his  landed  estate,  and  thus  alter  tlie 
succession  to  it  (31  &  32  Vict.  c.  101,  s.  20).  As  regards  the  ellect  of 
strict  entails,  see  Entail. 

In  destinations  it  is  usual  to  call  classes  of  substitute  heirs  by  their 
relation  to  individuals  called  nominatwi  as  the  head  of  a  stirps  under  the 
description  of  heirs-male,  heirs-male  of  the  body,  etc.,  of  such  individuals. 

Heir-male  means  that  heir  ascertained  according  to  the  visual  rules  of 
intestate  succession  who,  being  himself  a  male,  is  connected  with  the 
deceased  exclusively  through  males. 

Ifcir  of  the  body  means^the  heir  being  a  lineal  descendant  of  the  ancestor. 
Heir  of  a  marriage  means  the  heir  descended  of  the  marriage  in  question. 
Heir-male  of  the  body  means  an  heir-male  lineally  descended  from  the 
ancestor. 

Heir-male  of  line  meant  the  heir-male  excluding  the  heir  of  conquest 
{Sinclair,  176G,  Mor.  14044). 

Hcir-fcmale  means  the  heir  of  line  after  exhaustion  of  heirs-male.  Tiiis 
may  either  be  a  female  or  a  male  succeeding  through  a  female.  '\\  here 
females  only  remain  to  take  under  a  destination  to  "  heirs-female,"  those 
descended  from  the  sons  must  succeed  in  their  order.  Thus  a  daughter 
of  the  eldest  son  will  succeed  to  a  grandson  by  a  younger  son  in  preference 
to  his  sister  {JDalrymple,  1739,  1  Pat.  237,  generally  referred  to  as  the 
Baryany  case).  So,  on  the  succession  opening  to  heirs-female,  a  descendant 
of  the  only  daughter  of  the  eldest  son  is  preferred  to  the  descendant  of  a 
granddauuhter  "of  a  younger  son,  although  more  closely  related  to  the 
fast  heir-male  {Johnstone,  1839,  2  D.  73).  It  has  been  decided  that  in 
a  tailzied  destination  to  "  the  eldest  dochter  of  A.  without  division  and 
their  heirs-male"  the  term  "eldest  dochter"  is  not  synonymous  with  "  iieir- 
female  being  a  female"  {Kc.r,  13  Nov.  1810,  F.  C;  ajfd.  5  Pat.  579). 

If  the  settlor  desires  to  ensure  the  estate  remaining  in  his  own  iamily, 
thai  can  only  be  done  by  destining  it  to  such  a  series  of  heirs  as  wdl 
exclude  unrestricted  succession  through  females  ;  for  if  a  female  succeed 
under  a  destination  to  heirs,  and  havechildren  who  succeed  and  die  child- 
less, their  heir  will  be  some  relative  on  their  father's  side.  Thus  the  father 
will  be  preferred  even  to  a  son  of  the  mother  by  another  marriage  {Lenox, 
1GG3,  Mor.  148G7). 

In  coiniilicated  destinations  questions  of  extreme  dilliculty  otten  arise 
as  to  who  is  the  lieir  called  under  the  destination.  The  real  question 
always  is,  What  did  the  settlor  mean  ?  and  in  determining  this,  the  deed 
will  be  construed  as  a  whole.  Tiiere  are  some  general  rules  of  construction. 
(1)  Where  a  substitute  heir  is  described  by  his  position  in  the  family 
of  the  settlor,  his  character  will,  as  a  rule,  be  determined  as  at  the  date  when 
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the  succession  opens,  not  the  date  when  the  deed  was  made.  Thus  in  the 
Roxhimjhc  Succession  case  {Ka;  1810,  5  I'at.  320),  where  the  destination 
was  "to  the  eldest  daughter  of  the  said  Uniquhil  Hary  Lord  Ker  without 
division  and  their  heirs-male,"  and  Lord  Hary  Ker  had  four  daughters,  it 
was  held  that  the  expression  "  eldest  daughter  "  was  not,  according  to  the 
construction  of  the  deed,  to  be  eonhned  to  the  eldest  born  daughter,  but 
Nvas  to  be  considered  as  applicable  to  whichever  of  the  four  daughters 
might  be  eldest  when  the  succession  opened,  the  whole  four  being  by 
the"  conception  of  the  deed  called  seriatim.  So  in  a  later  case  Ld.  Chan. 
Cottenham  said  :  "  It  appears  to  me  that  there  is  no  doubt  that  the  Court 
is  to  look,  not  to  those  who  answered  the  description  of  first,  second,  and 
so  on  at  the  time  of  the  entailer's  death,  but  to  those  who  answered  the 
description  at  the  time  the  succession  opened  "  (Shepherd,  1838,  3  S.  & 
M'L.  255,  at  281).  The  words  quoted  were  used  with  reference  to  the 
particular  destination  there  in  question,  but  the  reasoning  is,  it  is  thouglit, 
general.  Of  course  a  contrary  intention,  if  clearly  indicated,  would  receive 
effect. 

(2)  While  flexible  terms  may  be  construed  by  reference  to  other  parts 
of  the  deed,  yet  technical  words  will  not  be  lightly  understood  to  have 
another  than   their  well-accepted    meaning.      This   rule    depends    on    the 
principle  that  the  will  of  the  settlor  governs  the  succession.     But  primd 
facie  the  words  used  must  receive  their  natural  meaning.     The  settlor  will 
not  be  lightly  presumed  to  have  used  them  in  a  different  sense.      "  In 
construing  a  deed  in  which  there  is  a  question  as  to  the  true  intent  of  the 
author  of  that  deed,  you  are  to  adhere  to  that  as  the  intent  which  is  the 
2)rimd  facie  obvious  meaning  of  those  words,  unless  you  are  by  fair  reason- 
ing, by  strong  argument,  by  that  which  amounts  to  necessary  implication 
or  declaration  plain  driven  out  of  the  obvious  meaning,  and  unless  you  can 
satisfy  yourself  that  the  author  of  the  deed  did  not  intend  that  such  should 
be  taken  to  be  the  meaning  of  the  words  he  has  used,  and  unless  you  collect 
(I  think  I  may  safely  add  that,  and  I  abstain  from  going  further)  that  that 
is  not  the  meaning  of  the  language  of  the  author  of  the  deed  from  what 
the  author  of  that  deed  has  himself  by  the  deed  told  you  is  the  meaning 
of  his  language"  (per  Ld.  Chan.  Eldon  in  Ker,  1810,  5  Pat.  320,  at  444). 
But  in  considering  the  settlor's  intention  it  is  legitimate  to  regard  the 
circumstances  of  the  family  history  as  conditioning  the  words  employed 
(Ker,  supra,  passim).     In  accordance  with  the  ordinary  rule,  the  dispositive 
clause  is  the  controlling  one  {Shanks,  1797,  Mor.  4295;  Grahame,  20  June 
1816,  F.  C. ;  alfd.  1825,  1  W.  &  S.  353 ;  Forrester,  1826,  4  S.  824)._    And  its 
terms  cannot  be  affected  by  inferences  drawn  from  the  narrative,  or  by 
collatercd  writings  {CampheU,  1770,  Mor.  14949  ;  Hay,  1778,  Mor.  2315  ;  affd. 
1789,  3  Pat.  142,  where  the  Court  refused  to  read  "heirs-male"  as  meaning 
"  heirs-male  of  the  body  "  ;  Earl  of  Selldrk,  1740,  Mor.  5615,  and  5  Bro.  Supp. 
684;  affd.  1740,  1   Pat.   271,  where,  in  dealing  with   conquest,  the_  Court 
refused  to  infer  from  a  collateral  deed  that  heir  meant  heir  of  line  instead 
of  heir  of  conquest).      But  an  omission  in  the  dispositive  clause  may  be 
supplied  by  reference  to  the  procuratory  or  precept  {Sutherland,  1801,  Mor. 
App.  "  Tailzie,"  No.  8  ;  Halliday,  1802,  4  Pat.  346  ;  Maclauchlan,  1757,  Mor. 
2312).     In  accordance  with  the  rule,  a  destination  to  "  heirs-general  "  will 
not  be  interpreted   by  mere   implication   to   mean  "  heirs  of  the  body " 
{Baillie,  1770,  2  Pat.  243 ;  reversing  Court  of  >Session,  1766,  Mor.  14941 ; 
Murray,  1774,  Mor.  14952;  Suttie,  19  January  1809,  F.  C. ;   Richardson, 
5  July  1821,  F.  C,  and  1  S.  105  ;  affd.  1824,  2  Sh.  A].p.  149  ;  Duff,  1824, 
3  S.  11 ;  Gordon,  1866,  4  M.  501).     On   the  other  hand,  it  has  been  held 
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LliiiL  uUhuugh  Llieru  was  ti  du.stiiiaLioii  t<j  lliu  iuslituto  and  his  heirs  whom- 
soever, yet  wlien  tliis  was  followed  hy  a  destination  over  to  take  ellect  on 
the  death  of  the  institute  without  issue,  Ids  heirs  whomsoever  could  not 
serve  to  him  under  the  destination,  on  his  death  witliout  issue,  but  the 
substitute  must  take,  as  there  was  no  duubt  that  that  was  the  settlur's 
intention  {Tuinocli,  26  Novendjer  1817,  F.  C. ;  Moodic,  1829,  7  S.  743; 
Hunter,  1839,  2  1).  10;  M'Uwan,  1805,  3  M.  779;  Faitison,  1800,  4  M. 
555  ;  alfd.  1808,  0  M.  H.  L.  147).  Tiie  i)riucii)le  of  these  decisions  has  been 
stated  alternatively,  that  the  latter  part  of  tlie  clause,  if  conllicting  with 
tlie  former,  must  prevail,  and  that  the  latter  clause  is  "a  mere  specification 
and  more  precise  announcement  of  what  was  truly  meant  by  the  former  " 
(per  Ld.  JetlVey  in  CamjMrs  Trustees,  1838,  10  8.  1004,  at  1000).  The 
case  of  Kcr  v.  Inncs,  from  which  Ld.  Chan.  Ekhm's  opinion  above 
»|Uoted  as  to  the  rigour  of  the  rule  is  taken,  is  itself  a  good  illustration  of 
the  length  the  Court  will  go  in  arriving  by  in)])lication  at  a  meaning 
dillerent  from  the  natural  sense  of  the  words.  There  "heir-male"  was 
held  to  mean  "  heir-nuile  of  the  body  "  largely  because  giving  the  term  its 
ordinary  meaning  would  have  had  the  elfect  of  greatly  postponing  the 
substitutes  called  to  the  succession  ;  but  there  were  other  indicia  pointing 
to  the  same  conclusion.  The  same  interpretation  was  given  to  "  heirs- 
male  "in  the  case  of  Braid  (1800,22  D.  433);  while  "heirs-female"  has 
been  construed  as  meaning  "heirs-female  of  the  body"  {Conncll,  1807,  5 
M.  379);  and  "heirs  whatsoever"  as  meaning  "heirs  whatsoever  of  the 
body"  {Earl  of  Northed;  1882,  10  R.  77). 

The  following  rules  have  been  given  (Sandford,  Entails,  91)  as  to  the 
circumstances  in  which  technical  words  admit  of  construction  : — 

"(«)  When  the  words  as  they  stand,  taken  in  their  natural  sense,  render 
the  whole  deed  unintelligible  or  inextricable. 

"(6)  Where  the  meaning  of  the  words  as  they  stand  is  doubtful  from 
the  nature  of  the  words  themselves. 

"(c)  When  the  natural  and  legal  meaning  of  the  terms  is  controlled 
and  explained  by  what  appears  from  the  parts  of  the  same  deed 
to  be  the  meaning  which  the  maker  of  the  deed  attached  to  the 
terms  used  by  him." 
These  rules  are  illustrated  by  the  cases  above  cited. 

(3)  It  has  been  stated  (Ersk.  iii.  8.  47):  "In  every  case  where  there 
has  been  an  antecedent  destination  of  a  subject  lindting  the  succession  to 
a  particular  order  of  heirs,  the  general  word  "  heir,"  or  "  heir  whatsoever," 
in  all  posterior  settlements  of  the  subject  must  be  understood,  not  of  the 
heir-at-law,  but  of  the  heir  of  the  former  investiture  {Hay,  1698,  Mor.  14899; 
M.  Chjdcsdalc,  1 726,  Mor.  1275 ;  14930  ?),  unless  it  shall  appear  irom  pregnant 
circumstances  tiiat  that  term  was  understood  to  be  used  in  its  proper  sense." 
Tiiis  rule  was  supposed  to  be  established  by  the  two  old  cases  cited  in  support 
of  it,  but  these,  as  has  been  pointed  out  (Sandford,  Entails,  p.  80,  note), 
were  nnsundcrst(jod  by  the  learned  author.  It  is  now  settled  that  the 
word  "  heir  "  cannot  be  construed  by  reference  to  the  former  investiture, 
but,  subject  to  the  exceptions  above  and  after  explained,  must  receive _its 
proper  legal  meaning  {Brodie,  1749, 5  Bro.  Supp.  400  ;  Rose,  1784,  ]Mor.  14955  ; 
Mollc,V6  December  1811,  F.  C.;atrd.  1810,0  Pat.  108).  Reference  must 
be  made,  however,  to  another  case  where,  under  somewhat  special  circum- 
stances, a  disposition  by  a  father  to  his  eldest  son  and  his  heirs  of  part  of 
a  family  estate  destined  to  heirs-male,  was  held  to  carry  the  estate  to  the 
heirs-male  succeeding  under  the  old  investiture  {Burnet,  1705,  Mor.  14939; 
alYd.  House  of  Lords,^  1766,  :Mor.  14941). 
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{4:}  lUil  where  the  suhjecl  purchased  is  an  accessory  to  subjects  aheady 
held  by  the  purchaser  under  a  destuu^tion, — as,  for  instance,  teinds,  or  the 
dominmm  utile  where  the  superior  is  the  purchaser, — the  woid  " heirs " 
occurring  in  the  disposition  of  the  accessory  subject  will  be  construed  as 
meaning  the  heirs  pointed  out  in  the  destination  of  the  principal  subject, 
because  of  the  strong  presumption  that  the  purchaser  intended  tlie 
accessory  subject  to  go  along  with  the  principal  (Stair,  iii.  5.  12 :  Ersk.  iii. 
8.  47 ;  Bankt.  iii.  5.  27  :  Hay,  1G98,  INIor.  14899  :  Grccnoch,  1736,  Mor.  5612  ; 
Dale  of  Hamilton,  1740,  Mor.  14935;  Burnet,  1766,  2  Pat.  122;  Dulx  of 
Eoxhurglie,  1823,  2  S.  141).  The  principle  underlying  this  rule  is  curiously 
illustrated  by  the  case  of  Hay  above  cited.  There  one  who  held  a  tack  of 
teinds  destined  to  heirs-male  granted  a  sub-tack  taking  the  rent  payable 
to  himself  and  his  heirs  whatsoever.  On  his  death  the  heir-male  was 
preferred  to  the  tack  duties. 

The  case  hitherto  considered  has  been  that  of  proper  succession  in  the 
character  of  heir.  But  the  case  frequently  occurs  of  a  testator  bequeathing 
certain  lands,  or  appointing  his  trustees  to  convey  them,  to  a  person 
described  as  the  heir-male,  heir-male  of  the  body,  etc.,  of  some  person 
named.  In  such  a  case  the  beneficiary  will  be  determined  according  to  the 
meaning  of  the  words  by  which  he  is  described  as  above  explained.  But 
he  completes  his  title,  not  in  the  character  of  heir,  but  as  disponee. 
Consequently  service  was  not,  even  prior  to  1874,  required  to  vest  the 
right  in  him.  So,  too,  he  did  not  incur  the  passive  title  of  heir  with  its 
attending  liabilities. 

It  may  also  be  noticed  under  this  head  that  a  person  called  as  a 
substitute  under  a  destination  may,  by  the  predecease  of  the  institute 
before  any  right  vested  in  him,  acquire  the  character'of  conditional  institute. 
There  was  formerly  much  difficulty  and  some  apparent  fluctuation  of 
opinion  as  to  how  such  a  person  made  up  titles  {Creditors  of  Carlcton,  1748, 
Mor.  14366;  Cam^jhell,  1770,  Mor.  14949;  Peacock,  1826,  4  S.  742; 
Murray,  1833,  11  S.  629).  Now,  however,  it  is  quite  settled  that  the 
person  so  succeeding  takes  in  the  character  of  institute  without  any  need 
for  service  or  declarator  to  vest  or  establish  his  right  {Colquhoun,  1828, 
7  S.  200:  remitted  for  consideration,  1831,  5  W.  &  S.  32;  decided,  1831, 
9  S.  911:  Fogo,  1840,  2  D.  651:  remitted  for  consideration,  1841,  2  Eob. 
440;  decided,  1842,  4  D.  1063;  Gi^ant's  Trs.,  1862,  24  D.  1211 ;  Hutchison, 
1872,  11  M.  230).  The  cases  last  cited  conclusively  establish  the  rule  that 
a  substitution  implies  a  conditional  institution  in  the  event  of  the  institute 
predeceasing  the  granter. 

As  has  been  seen,  in  the  case  of  intestate  succession,  if  the  person 
possessing  the  character  of  nearest  licir  at  the  time  complete  his  title  to 
the  estate,  the  title  so  made  u])  is  indefeasilde  although  a  nearer  heir 
should  be  afterwards  born.  In  testate  succession  the  rule  is  different. 
The  principle  is  that  the  will  of  tlie  testator  must  prevail,  and  that  the 
order  of  succession  which  he  has  ])rescribed  must  receive  effect.  The 
Court,  indeed,  in  the  earliest  reported  case  decided  that  the  person  then 
possessing  the  character  of  heir  could  not  serve,  as  there  was  hope  of  a 
nearer  heir  {Bruce,  1677,  Mor.  14880).  But  in  a  later  case  the  remoter 
heir  was  allowed  to  serve ;  but  on  a  nearer  heir  being  afterwards  born,  the 
Court  decided  tliat  he  only  held  in  trust,  and  was  bound  to  denude  in 
favour  of  the  nearer  heir  {Mount  Stewart,  1707,  Mor.  14903).  The  question 
came  up  again  {MacJdnnon,  1756,  Mor.  14938),  when  the  Court  found  that 
ujjon  the  birth  of  the  nearer  heir  the  defender's  riglit  to  tlie  estate  resolved 
and  became  void,  and  that  the  nearer  heir  had  riglit  to  the  estate  from  the 
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time  <>[  lii.s  birth,  and  might  maku  up  titles  to  the  estate  as  if  the  defender 
had  never  entered.  The  qiiestion  was  further  complicated  by  the  fact  that, 
the  estate  being  much  burtlened  with  debt,  the  heir  compelled  to  denude 
had  sold  pait  of  it.  Tiie  nearer  heir  endeavoured  to  reduce  the  purchaser's 
title,  but  the  Court  granted  absolvit(jr,  ajijiarently  on  the  gnjund  that  tlic 
sale  was  a  necessary  act  of  administration  {Mackinnon,  176o,  Mor.  o270). 
The  Court  further  sustained  the  validity  of  a  jointuie  provided  by  the 
interim  heir  during  his  possession  {Macdunald,  1765,  Mor.  5290);  but 
Ld.  Kanies,  in  his  rci)ort  of  the  decision  (Mor.  5285),  significantly  remarks: 
"It  appeared  to  me  the  judges  were  swayed  more  by  compassion  than  by 
law."  The  jointure  may,  however,  have  been  sui)ported  on  the  ground 
that  it  Mowed  from  a  proprietor  duly  infeft,  and  could  not  be  affected  by 
the  sul)se([uent  reduction  of  his  title.  IJoth  decisions  were  affirmed  in  the 
House  of  Lords  {Macdonald,  1771,  Mor.  5290).  In  a  modern  case  {>Slararf, 
1859,  22  D.  72)  the  Court  held  that  the  remoter  heir  had  only  a  qualified 
interest  in  the  estate,  and  that  a  sale  made  by  him  before  the  birth  of  the 
nearer  heir  was  inefrectual  in  respect  that,  as  the  investiture  disclosed  the 
]ieculiarity  of  his  ])ossession,  tlie  purchaser  could  not  plead  lonn  fides.  It 
nnist  always  be  kept  in  view,  however,  that  the  ruling  principle  is  to  cany 
out  tlie  intention  of  the  settlor,  and  that  it  may  be  so  expressed  as  to 
render  the  remoter  heir's  title  indefeasible  even  by  the  birth  of  a  nearer  heir. 
See  the  Eglinton  Succession  case  {Lord  Eglinton,  1847,  6  Bell's  App.  136). 

Title  of  Heir. 

At  common  law  no  right  in  proper  feudal  estate  vested  in  the  heir, 
whether  at  law  or  of  provision,  by  survivance  alone.  It  was  necessary  for 
the  vesting  of  any  right  that  the  character  of  heir  should  be  established, 
and  the  estate  transferred  from  the  deceased  to  him.  Until  this  had  been 
done  the  estate  remained  in  hwrcditate  jacentc  of  the  deceased.  If  the 
apparent  heir  died  without  thus  vesting  the  estate  in  himself,  all  his  right 
to  it  lapsed,  and  the  person  who  on  his  death  [)0sscssed  the  character  of 
heir  of  the  deceased  was  entitled  to  take  up  the  succession  (see  Aitauent 
Heik).  As  to  what  was  necessary  to  take  the  estate  out  of  the  harcditas 
jaccns  of  the  deceased,  and  to  vest  it  in  the  heir,  regard  must  be  had  to 
(a)  the  character  of  the  estate  or  right,  and  (h)  the  state  of  the  deceased's 
title.  Thus  if  tlie  estate  was  a  lease,  the  heir's  right  became  complete  by 
the  mere  fact  of  his  survivance  (Ersk.  iii.  8.  77).  Originally,  indeed,  the 
heir  required  to  serve  before  he  could  assign  the  lease  {liattray,  162.3,  Mor. 
10366);  but  it  was  afterwards  decided  that  the  mere  fact  of  survivance 
vested  the  heir  with  a  title  to  assign  the  lease  {Campbell,  1739,  Mor.  14375). 
Udal  lands,  too,  in  Orkney  and  Shetland  vested  without  service,  even 
although  the  deceased  was  infeft,  if  his  titles  could  not  be  connected  with 
a  charter  from  the  Crown  {Beatton,  1832,  10  S.  286).  So  corporeal 
moveables,  made  heritable  by  destination,  vested  with(tut  service  (Bell,  P;w». 
s.  1825),  and  the  right  to  heirship  moveables,  provided  there  had  been 
possession  (Ersk.  iii.  8.  77).  Heritable  bonds,  too,  where  the  deceased  was 
not  infeft,  vested  in  the  substitute  first  named  without  service  {Wilson, 
1757,  Mor.  14368) ;  but  a  substitute  called  in  the  second  place,  even 
nomiiiatim,  required  to  serve  (Stair,  iii.  5.  6),  a  general  service  being 
suflicient  (Ersk.  iii.  8.  63).  Neither  was  service  required  to  vest  the  jus 
crcditi  of  heirs  under  a  marriage  contract  to  their  provisions,  but  for  the 
reason  that  they  took  as  creditors,  not  as  heirs  (Ersk.  iii.  8.  73 :  Ogilvy, 
16  Dee.  1817,  E.  C).  Lastlv.  titles  of  honour  and  hereditarv  offices 
re(]uired  no  service  to  vest  them  in  the  heir   (Ersk.  iii.  8.  77). 
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lUit  with  ivgard   to  jiropcr  feudal  estate,  service  (or  tlic  less  formal 
completioii  of  title  by  dare  constat  or  coiiiiitiou  and  sasine)  was  idways 
necessary  to  vest  the  right.     If  the  deceased  had  (ndy  a  ])ersoiial  title,  a 
general  service  witliout  any  further  completion  of  title  sulliced  to  transfer 
the  estate  from   his  Jiaralitas  jaccns  to  the  heir  (IjcII,  I'rin.  s.  78:^).     If, 
however,  the  deceased's  title  was  complete,  it  was  formerly  necessary  not 
only  that  the  heir's  character  be  established,  but  that  his  title  be  completed 
by  infeftment.    This  might  be  done  in  several  ways.    The  most  formal  method 
consisted  in  the  heir  obtaining  himself  served  as  heir  in  special  (see  Seiivice). 
After  obtaining  a  decree  of  special  service,  he  was  in  a  position  to  force  an 
entry  from  the  superior.     If  the  heir,  although  served,  died  before  taking 
infeftment,  his  right  lapsed.     But  by  31  &  32  Vict.  c.  101,  s.  46,  it  was 
l)rovidcd    that   a   decree   of  special    service    should   be   equivalent    to    a 
disposition  by  the  deceased  to  the  heir,  at  once  vesting  in  him  a  personal 
but  transmissible  right  to  the  lands.     The  second  and  most  usual  method 
w^as  for  the  heir  without  service  to  obtain  from  the  superior  a  precept  (now 
a  writ)  of  dare  condat,  infeftment  on  which   completed  his  title.     This 
precept  formerlv  fell  by  tlie  death  of  either  granter  or  grantee;  but  it  is 
now  (10  &  11  Vict.  c.  48,  s.  15;  re-enacted  31  &  32  Vict.  c.  101,  s.  103) 
effectual  during  the  life  of  the  grantee  notwithstanding  the  death  of  the 
granter  (see  Clare  constat).     The  heir  might  also  complete  his  title  by 
Adjudication  on  a  Trust  Boni)  (which  see).    In  the  case  of  burgage  property, 
the  heir  might  be  entered  by  one  of  the  bailies  by  cognition  and  sasine  (see 
Burgage).    For  further  particulars  as  to  these  various  modes  of  completing  an 
heir's  title,  see  also  Bell,  (7o?it'ey.,pp.  1082  ct  seq.    Now  a  personal  right  to  every 
estate  in  land  descendible  to  heirs  vests  without  service  or  other  procedure 
in  the  heir  entitled  to  succeed  by  survivance  of  the  person  to  whom  he  is 
entitled  to  succeed,  whenever  he  died  (37  &  38  Vict.  c.  94,  s.  9),  provided 
the  heir  did  not  die  before  the  commencement  of  that  Act,  1  Oct.  1874; 
and  this  personal  right  maybe  transferred,  like  an  unfeudalised  conveyance. 
A  feudal  title  in  the  heir's  person  can  still,  however,  be  completed  only  by 
infeftment  following  on  one  or  other  of  the  prelinunary  processes  l)efore 
mentioned.     It  is  tliought  that  this  statutory  provision,  vesting  a  right  of 
succession  in  an  heir  without  service,  would  not  entitle  the  superior  to 
insist  against  an  heir  who  had  not  introniitted  with  an  estate  for  the 
feu-duties  payable  from  it. 

Rights  of  Heirs. 

Before  completing  his  title,  an  heir  is  entitled  to  possession  of  the 
estate,  and  to  many  other  rights.  See  Apparent  Heir.  After  completing 
his  title,  he  is  fully  vested  in  all  the  rights  belonging  to  the  deceased 
descendible  to  him,  and  may  exercise  them  as  fully  as  the  deceased  could 
have  done.  He  is,  as  the  legal  brocard  expresses  it,  "  eadem  persona  cum 
defuncto."  The  congeries  of  rights  thus  vested  in  the  heir  is  known  as  his 
"  active  title."  Where  the  heir  is  excluded  from  possession  by  a  liferenter, 
and  has  no  other  means  of  support,  he  is  entitled  to  aliment  from  the 
liferenter,  if  he  have  more  than  is  required  for  his  own  subsistence  (Ersk. 
ii.  9.  62  and  63,  and  cases  there  cited).  The  heir  is  also  entitled  to  the 
moveal)le  succession,  if  there  be  no  one  else  as  nearly  related  to  the 
deceased.  If  there  are  others  as  nearly  related,  he  cannot  take  the 
heritable  succession  and  at  the  same  time  claim  a  share  of  the  moveables ; 
but  he  is  always  entitled  to  participate  in  the  moveable  succession  on 
collating  the  heritage.  See  Collation.  His  right  to  participate  in  the 
moveal)le  succession  extends,  if  the  heir  is  a  child  of  the  deceased,  to  the 
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logiLiin  iis  well  as  I.,  the  (luad.s-paiL.  If  llu;  li-lit  of  the  younger  chiklren  to 
legitiiii  be  dischari^cl  or  excluded,  while  the  ii<^lit  of  the  heir  is  not,  he  is 
entitled  to  the  whole  le-itiin  fund  {Earl  of  Kintore,  1884,  11  li.  1013; 
aird.  ]88(i,  l;;  \{.  ir.  L.  O;*,).  The  heir  had  formerly  the  right  to  rednce 
c.r  aijiitl  laii  deeds  grunled  l>y  his  ancestor  when  on  deathbed  to  his  pre- 
judice. See  J)KATiiiii:i).  He  hud  also  in  certain  circumstances  a  certain 
claim  to  part  (jf  the  deceased's  corporeal  moveables.  See  Heihsiiip  Move- 
ables.    These  last  two  rights  are  now  abolished. 

Liabilities  of  Heius. 

At  common  law  the  heir,  being  "eadem  persona  cum  defuncto,"  was 
liable  to  fultil  all  his  ancestor's  obligations.  This  lial)ility  was  known  as 
his  "passive  title,"  and  was  unlimited  in  its  extent.  It  did  not,  however, 
extend  to  all  heirs  alike,  and  the  Legislature  early  provided  means  whereby 
it  might  be  limited  to  the  value  of  the  estate  inherited.  See  Beneficium 
iNVEiNTAiai.  If  the  heir,  without  a  title,  ])roceeded  to  intromit  with  the 
deceased's  estate,  he  at  once,  ipso  facto,  incurred  the  fullest  liability.  See 
Passive  Title.  If  he  wished  to  avoid  this,  his  duty  was  to  abstain  from 
intromission.  The  law  allowed  him  a  year,  afterwards  reduced  to  six 
months,  to  make  up  his  mind  \\hether  he  should  assume  the  rights  and 
responsibilities  of  heir.  See  Annus  deliberandi.  Meantime  he  was 
entitled,  in  order  to  ascertain  the  value  and  liabilities  of  the  succession,  to 
compel  the  exhibition  of  all  writings  granted  to  or  by  the  deceased.  I'his 
was  done  by  an  action  of  exhibition  ad  deliberandum.  See  Exhibition, 
Action  of.  While  the  annus  deliberandi  ran,  the  heir  could  not  have 
diligence  done  against  him  for  the  deceased's  debts.  If  he  desired  to 
avoid  liability,  he  might  do  so  by  renouncing  the  succession,  if,  however, 
the  heir-at-law  or  o"f  conquest  expede  a  general  or  special  service,  his 
liability  was  at  once  fixed  for  the  full  amount  of  the  deceased's  debts  (Ersk. 
iii.  8.  50),  if  anything  was  carried  by  the  service  (Bell,  JVin.  s.  1916 ;  Earl 
of  Fife,  1828,  6  S.  G98  ;  2fachiJ/,  1835,  13  S.  246).  Such  heirs  also  incurred 
universal  responsibility  if,  being  duly  charged  to  enter,  they  compeared 
and  i'ailed  within  a  reasonable  time  to  renounce  (Smith,  1807,  Hume,  439). 
It  has  been  said  that  the  same  liability  resulted  from  service  as  heir-male 
in  general,  i.e.  without  reference  to  any  particular  estate,  because  that 
carried  to  the  heir  every  right  in  the  ancestor  which  by  former  investitures 
was  descendible  to  heirs-male  (Ersk.  iii.  8.  50 ;  Bell,  Frin.  s.  1916). 

But  it  was  not  every  heir  who  incurred  universal  liability,  and  at  common 
law  there  was  limited  responsibility  in  the  following  cases  : — 

(a)  An  heir  of  provision  taking  a  particular  estate  in  virtue  of  a  special 
destination  was  only  liable  in  valorem.  A  contrary  view  was  at  one  time 
entertained  (Stair,  iii.  5.  13;  Ersk.  iii.  8.  51).  But  it  was  afterwards 
settled  that  the  liability  was  only  in  valorem  (Bankt.  iii.  5.  62  and  63  ;  I'ell, 
Frin.  s.  1922 ;  Baird,  1766,  ]\Ior.  14019,  and  5  Bro.  Supp.  927).  Where  an 
estate  is  held  under  strict  entail,  the  heir  succeeding  to  the  estate  is  not, 
save  for  provisions  to  wives  and  younger  chiklren,  in  so  far  as  authorised 
by  Statute,  liable  to  any  extent  for  the  obligations  of  a  preceding  heir 
incurred  in  contravention  of  the  entail  (Sformonth,  1662,  Mor.  13994: 
Fiddoch,  1682,  Uoi:  14000  :  Ersk.  iii.  8.  51).  So  far  was  this  principle 
formerly  carried,  that  the  succeeding  heir  of  entail  was  not  even  liable  to 
fultil  obligations,  unless  arising  purely  from  custom  {Learmonth,  1878,  5  \\. 
548),  undertaken  bv  a  former  heir  in  leases,  to  pay  tenants  the  value  of 
meliorations  at  the  end  of  their  leases,  or  himself  to  execute  improvements 
on  their  farms.     These  obligations,  so  far  as  unimi-lemented  during  the  life 
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of  the  grantor,  coukl  only  be  insisted  in  iimiinsi  his  executor  {DiUuii,  1780, 
Mor.  lo432;  Wclstcr,  1791,  M.  15439,  Bell's  Oct.  Cas.,  207;  Todd,  1823,  2 
S.  113 :  aflU.  1825,  1  W.  &  S.  217  ;  Fraser,  1825,  4  S.  73,  5  S.  722, 
8  S.  409;  ami.  1831,5  AV.  &  S.  69;  Maclrnzic,  1849,  11  I).  590). 
Now,  however,  unless  the  heir  in  possession  coming  under  the  obligation 
has  otherwise  declared,  the  succeeding  heirs  of  entail  are  bound  to  relieve 
the  executor  to  the  extent  to  which  the  heir  in  possession,  had  he  imple- 
mented his  obligations  to  his  tenants,  might  have  charged  the  sums  so  paid 
by  him  on  the  estate,  and  also  to  relieve  the  executor  to  the  same  extent 
of  obligations  undertaken  by  the  heir  in  possession  in  connection  with 
improvements  on  the  mansion-house  and  offices,  or  any  parts  of  the  estate 
not  under  lease  (41  &  42  Vict.  c.  28,  ss.  1  and  2).  But  if  an  heir  of  entail 
served  not  only  as  heir  of  tailzie  and  provision,  but  as  heir  of  line,  or  even 
heir-male,  of  the  preceding  heir  of  entail,  he  was  barred  from  challenging 
deeds  granted  by  him  in  contravention  of  the  entail  because  by  his  service 
he  had  rendered  himself  liable  to  warrant  all  his  obligations  {Home,  1708, 
Mor.  14010  ;  Ayton,  1710,  Mor.  14010). 

(li)  An  heir  entering  by  precept  of  dare  constat  was  thought  to  be 
universally  liable  for  his  ancestor's  debts  (P>sk.  iii.  8.  71).  But  the 
contrary  has  been  decided  where,  after  his  entry,  the  ancestor's  title  was 
reduced  (Bell,  lYin.  s.  1922  ;  Farmer,  1683,  Mor.  14003).  It  is  thought 
that  the  liability  was  in  all  cases  limited  to  the  value  of  the  particular 
estate,  on  the  principle  of  the  cases  of  Baird,  1766,  Mor.  14019,  and  Blount, 
1783,  Mor.  9731. 

(c)  An  heir  entering  more  hiirgi — that  is,  without  service  by  cognition 
and  sasine — was  liable  only  in  valorem  (Bloimt,  1783,  Mor.  9731). 

(d)  An  lieir  taking  up  a  lease  of  ordinary  length  destined  to  heirs,  but 
excluding  assignees  and  sub-tenants,  is  not  liable  at  all  for  the  ancestor's 
debts  (Bain,  1896,  23  R.  528),  because  the  father's  right  terminated  with 
his  life,  and  the  lease  could  not  be  attached  by  the  creditors.  If  the  lease 
were  of  extraordinary  duration,  the  heir  would  probably  be  liable  in  valorem, 
on  the  ground  that  the  exclusion  was  ineffectual  against  creditors. 

The  heir's  common-law  liability  for  his  ancestor's  debts,  as  above 
explained,  has  been  progressively  modified  by  Statute.  See  under  Beneficium 
INVENTAPJI.  Xow  it  is  limited  to  the  value  of  the  estate  to  which  he  succeeds 
(37  &  38  Vict.  c.  94,  s.  12). 

In  addition  to  his  liability  for  his  father's  debts,  the  heir  succeeding  to 
his  fee-simple  estate,  or  otherwise  representing  him,  is  bound  to  maintain 
the  younger  children,  if  otherwise  unprovided  for  :  sons,  until  majority ; 
daughters,  if  in  the  higher  ranks  of  life,  beyond  that  age  until  marriage 
(Ersk.  i.  6.  58).  The  "heir  is  not  thus  liable  if  he  succeed  to  his  father 
under  an  entail  (Malcolms,  1756,  Mor.  439;  Jackson,  1836,  15  _S.  313);  nor 
when  he  has  succeeded  to  only  a  trifling  estate,  and  the  succession  taken  by 
the  younger  children  is  fairly  equivalent  {Macldntosh,  1868,  7  M.  67).  See 
Fraser,  Pctrent  &  Child,  107. 

OiiDER  OF  Liability  of  Heirs. 

In  a  question  with  creditors,  and  apart  from  any  specialty  in  the 
ol^ligation,  while  the  different  classes  of  heirs  are  all  liable,  at  least  to  the 
value  of  the  estate  inherited  by  them,  yet  they  can  only  be  sued  in  a 
particular  order  (Stair,  iii.  5.  17;  Ersk.  iii.  8.  52;  Bankt.  iii.  5.  09;  Bell, 
Prin.  S.S.  1935, 1936). 

(a)  The  heir  primarily  liable  is  the  heir  of  line,  or  heir-general,  as  being 
the  general  representative  of  tlie  deceased.      While  the  distinction  between 
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lieritage  rind  conquest  existed,  the  heir  of  hue  was  hahle  before  the  heir  of 
conquest  {Creditors  of  Fairly,  1G,30,  ^lor.  3559  ;  Urowa,  1782,  Mor.  5228). 
Where  more  than  one  heir  of  line  succeeded,  as  where  the  first  lieir  died 
without  having-  made  up  a  title  to  tlie  whole  estate,  the  obligation  dividcdy^z-o 
rata  of  the  value  of  the  succession  taken  by  tlieni  respectively  ( JrVa'^f,  1G73, 
Mor.  5207  ;  Kcr,  17:!G,  Mor.  5211). 

{b)  The  heir  of  conquest,  as  general  successor  in  all  lands  acquired  Ity 
tlie  deceased  by  singular  title,  came  next. 

(c)  Next  came  heirs  of  provision,  who  were  only  lialde  after  the  heirs 
of  line  and  conquest  had  been  discussed  {Forrcdcr,  1G49,  1  Bro.  Supp.  429  ; 
Walls,  1700,  :\Ior.  Sr.Gl  ;  Vint,  1712,  Mor.  35G2 ;  Paries  Curator,  1871,  9 
M.  1078).  lUit  while  the  lial)ility  of  the  heir  of  provision  was  undoubtedly 
postponed  to  that  of  the  heirs  of  line  and  con(|uest  where  tliere  was  any 
estate  for  them  to  succeed  to,  there  is  some  conlhct  in  the  decisions  as  to 
whether  it  was  necessary  to  call  such  heirs  where  there  was  no  vi-sible  estate 
for  them  to  succeed  to,  before  suing  the  heir  of  provision  (cf.  Luss,  1672, 
]\Ior.  3565,  and  Allan,  1715,  Mor.  3566).  Of  the  heirs  of  provision  inter  se,  the 
heir-male,  being  of  tlie  deceased's  blood,  is  liable  before  the  heir  of  tailzie, 
where  there  is  estate  for  him  to  succeed  to  (Dunbar,  1621,  Mor.  3559). 
But  where  two  sons  of  the  deceased  succeeded, — the  eldest  to  his  entailed 
estate  under  an  entail  which  contained  no  prohibition  against  contracting 
debt,  the  second  to  a  fee-simple  estate  in  virtue  of  a  special  destination, — it 
was  decided  tliat,  being  both  heirs  of  provision,  they  must  pay  their  father's 
personal  debt  rateably,  according  to  the  value  of  the  estates  taken  by  them,  dis- 
regarding the  arguments,  on  the  one  side,  that  the  eldest  son,  being  heir  of 
line,  was  primarily  liable,  and,  on  the  other  side,  that  the  second  son  was 
primarily  liable,  as  taking  by  provision  of  the  father,  Avliile  the  eldest  son 
did  not"  {Mackenzie,  1847,  9  D.  836).  It  was  maintained  by  Stair  (iii. 
5.  17)  that  heirs  by  marriage  contract,  being  heirs  by  blood,  were  liable 
before  other  heirs  of  tailzie  and  provision.  This,  however,  is  disputed 
by  other  institutional  writers,  who  point  out  that  the  heir  by  nuirriage 
contract,  being  in  some  degree  creditor  to  the  deceased,  should  come 
lust  (Bankt.  'iii.  5.  69;  Ersk.  iii.  8.  52;  Bell,  Prin.  s.  1935).  As 
to  this,  it  must  be  kept  in  view,  on  the  one  hand,  that  heirs  under  a 
strict  entail  are  not  liable  at  all  for  the  debts  of  a  preceding  heir  ;  and,  on 
the  other  hand,  that  where  a  father  binds  himself  by  marriage  contract  to 
make  pecuniary  provisions  or  to  destine  certain  estates  to  the  heir  or  children 
of  the  marriage,  they  take  nut  in  tlie  character  of  heirs  at  all,  and  do  not 
represent  tlie  deceased.  As  between  an  heir  under  an  entail  which  does 
not  effectually  preclude  the  contraction  of  debt  and  other  heirs  uf  ]>rovision, 
there  is,  as  has  already  been  seen,  no  priority  {Maelcnzie,  1847,  9  D.  836). 
Where  the  heir  of  the  marriage  takes  not  as  heir,  but  as  creditor,  the 
provision  payable  to  him  is  a  good  charge  against  lands  held  by  his  father 
under  an  imperfect  entail. 

lUit  the  foregoing  order  of  liability  among  heirs  only  applies  with 
regard  to  personal  debts  or  heritable  debts  unconnected  with  special 
subjects,  e.g.  annuities,  due  by  the  ancestor  dying  intestate.  Where  the 
ancestor  has  died  testate,  his  will  is  the  rule  ;  and  where  the  debt  is  charged 
on  a  particular  estate,  tlie  heir  taking  it,  of  whatever  class  he  may  be,  is 
primarily  liable  to  the  extent  of  the  value  of  that  estate,  in  virtue  of  the 
ancestor's  implied  will.  Thus  where  the  testator  has  bound  himself  and 
his  heirs-male,  they  are  liable  before  the  heir  of  line  (Ersk.  iii.  8,  52;  Bell, 
Prin.  s.  1935;  Blair,  1663,  Mor.  3571).  So  where  the  debt  is  charged  on  a 
particular  estate,  the  heir  taking  that  estate  is  primarily  liable  to  the  extent 
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of  tlie  value  of  the  estate,  not  only  in  a  question  with  heirs  of  the  same  class 
{Rohertson's  Creditors,  1803,  Mor.  App.  "  Competition,"  No.  2),  but  even  in  a 
(question  with  heirs  whose  liability  for  oeneral  debt  is  prior  to  liis  own 
{Fairlic,  IGll,  Mor.  3575  ;  Gordon,  1G15,  Mor.  3575  ;  Chjilvie,  182G,  2  W.  &  S. 
21-i ;  Carrick's  Trustees,  1840,  2  D.  10G8).  But  if  the  estate  on  which  the 
debt' is  charged  be  insufficient  to  meet  it,  the  heir  of  line  is  primarily  liable 
for  tlie  balance  {Kiivjliorn,  1G07,  Mor.  3574).  On  the  same  principle,  where 
the  debt  is  charged  on  several  estates,  the  heirs  taking  them,  although  of 
different  classes^  are  liable  imri  passu  in  proportion  to  the  value  of  the 
estates  to  which  they  succeed  to  the  extent  of  their  value  {Eose,  1787,  3 
Pat.  6G,  reversing  judgment  of  the  Court  of  Session  to  the  effect  that  the 
heir-male  was  entitled  to  relief  from  the  heir  of  line— 178G,  Mor.  5229 ; 
Sinclair s  lias.,  1798,  Hume,  17G ;  Ifoncrcif,  1825,  1  W.  &  S.  _G72).  _  The 
question,  however,  always  is  what  did  the  ancestor  mean.  His  intention,  if 
clearly  expressed,  will  receive  effect  (Brcadalbanes  Trs.,  1842,  4  D.  1259 ; 
Mackintosh,  1873,  11  M.  H.  L.  28). 

Eelief  between  Heih  and  Executor. 

In  a  question  between  heirs  and  executors  the  rule  is  firmly  fixed  that, 
unless  the  deceased  has  otherwise  directed,  the  heir  is  primarily  liable  for 
heritable  debts,  and  the  executor  for  moveable  debts  {Carnousie,  1G30,  Mor. 
5-^04  ;  Dnimmond,  1799,  4  I'at.  G6  ;  Wallace,  1846,  8  D.  1038  ;  Brcadalbane' s 
Trs.,  1873,  11  M.  912;  Duncan,  1883,  10  R.  1042).  The  question  turns 
entirely  on  what  was  the  character  of  the  debt  as  affecting  the  ancestor — 
whether  personal  or  heritable. 

Thus  if  the  debt  be  personal,  the  executor  is  primarily  liable  although  it 
arise  out  of  the  deceased's  obligation  to  lay  out  money  on  land  {Mullo,  1758, 
Mor.  5221),  or  have  been  incurred  by  the  deceased  in  improving  a  landed 
estate  {Hyslop,  18  Jan.  1811,  F.  C),  or  be  payable  after  the  ancestor's  death 
to  tenants  for  meliorations  effected  by  ihem  {Todd,  1823,  2  S.  113;  affd. 
1825,  1  W.  &  S.  217),  or  represent  the  price  of  an  estate  purchased  by  the 
ancestor,  but  retained  by  him  until  the  seller  should  clear  off  burdens 
affecting  it  {Macnicol,!^  June  1814,  F.  C. ;  Ramsay,  1887,  15  R.  25),  or  be 
due  under  a  personal  bond  as  the  price  of  lands  purchased  by  the  ancestor 
at  a  judicial  sale  {ArhutUnot,  1773,  Mor.  5225).  The  same  principle 
applies,  and  the  executor  is  primarily  liable,  where  the  ancestor  has 
purchased  lands  and  has  retained  part  of  the  price  in  order  that  he  may 
pay  debts  incurred  by  the  seller  and  charged  on  the  estate ;  for  although 
the  creditor  liolds  heritable  security,  the  purchaser's  obligation  is  purely 
personal  (LouiJiian,  1797,  3  Pat.  G21 ;  Macnicol,  IG  June  1814,  F.  C).  So 
where  the  ancestor  has  granted  absolute  warrandice  in  a  conveyance  of 
lands,  his  executor  is  primarily  liable  to  clear  the  estate  of  debt,  even 
although  the  executor  is  the  grantee  of  the  conveyance  {Duchess  of  Montrose, 
188G,  14  R.  131 ;  affd.  1887,  15  R.  H.  L.  19). 

But  where  the  debt  is  in  the  position  of  a  real  burden  on  the  ancestor  s 
estate,  liability  for  it  falls  primarily  on  the  heir.  Thus  where,  in  the 
disposition  to  the  ancestor,  the  price  was  declared  a  real  burden,  the  prmiary 
liability  fell  on  the  heir,  although  infeftment  had  not  been  taken  {Macnicol, 
31  Jan.  181G,  F.  C).  The  result  was  the  same  where  the  ancestor  had 
purchased  an  estate  charged  with  debt,  retaining  its  amount  from  the  price 
and  granting  a  bond  of  corroboration  to  the  creditor  {Ross,  1824,  3  S.  271 ; 
affd.  1826,  2  W.  &  S.  40) ;  and  also  where  the  purchaser  was  infeft  in  the 
X^roperty  under  an  absolute  disposition,  but  had  granted  a  back  letter  to  the 
ancestor,  declaring  that  he  had  made  the  purchase  for  him,  and  was  bound 
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to  convey  to  liini  on  payment  of  the  price  {Murray,  1837,  IG  8.  283).     It 
does  not  afiect  the  heir's  lial)ility  that  the  security  may  he  had  in  a  question 
with  creditors,  the  anccst(jr's  intciiliou    to  grant  security  over    the  h\iids 
being  clear;  and  if  the  lands  bunU'neil  he  insulhcient  tu  pay  the  deljt,  the 
balance  will  still  be  regarded  as  a  heritable  debt  primarily  payable  by  the 
heir  {Bell's   Trustees,  1884,  12   R.  85).     "The  question  between  heir  and 
e.KCCutor  does  not  depend  upon  the  bond  being  found  to  create  an  ellectual 
preference  in  a  competition,  but,  according  to  all  the  authorities,  upon  the 
intention  of  the  ancestor  to  create  a  heritable  debt  or  a  moveable  debt.     Tiiere 
can  be  no  question  that  the  bond  was  intended  to  create  a  heritable  debt ; 
and  under  the  Act  of  1868  sucli  a  debt  remains  heiitable  in  so  far  as  regards 
the  liability  of  the  debtor  and  his  successors,  althougli  it  is  now  movealile 
rjutidd  the  succession  of  the  creditor.     It  appears  to  me,  therefore,  that  the 
unpaid  Ijulance  of  the  accounts  secured  or  intended  to  be  secured  by  the 
bond  in  iiucstiun  forms  a  proper  charge  upon  the  heritable  succession"  (per 
Ld.  Kinnear  in  Bell's  Trustees,  supra,  at  90).     An  interesting  illustration  of 
the  rule  is  afforded  by  a  modern  case,  where    the   testator,   being   liable 
under   his    marriage   contract  to  provide   his    widow  in  an  annuity,  and 
having  executed  on  deathbed  a  settlement  of  his  whole  estate,  directing  his 
trustees  to  pay  inter  alia  the  annuity  out  of  the  proceeds,  and  the  heir 
having  reduced  the  settlement  quoad  the  heritage  ex  capite  lecti  and  served 
heir,  it  wns  held  that  he  must  relieve  the  moveable  estate  of  the  annuity, 
as  being  in  its  nature  heritable  from  bearing  a  tract  of  future  time,  to  the 
extent  of  the  value  of  the  heritable  property  to  which  he  had  succeeded,  or 
might  yet  succeed,  as  heir  in  heritage  of  the  deceased  {Crairford's  Trustees, 
1867,  5  M.  275).     It  has  been  decided  that  the  liability,  £is  between  heir 
and  executor,  for  debt  charged  on  a  Scotch  estate  falls,  in  accordance  with 
the  law  of  Scotland,  on  the  heir,  although  by  the  law  of  the  deceased's 
domicile  the  executor  was  primarily  liable  {Drummond,  1799,  4  Tat.  66). 
The  rule  set  forth  in  tlie  three  preceding  paragraphs  is  firmly  fixed  ;  and 
while  it  will  of  course  yield  to  the  expression  of  a  contrary  intention  by  the 
ancestor,  it  will  not  be  disi)laced  by  mere  implication.     "  Unless  there  be — 
I  do  not  say  express  words  of  direction — but  unless  there  be  what  is  called 
in  the  House  of  Lords  implication  as  clear  as  to  amount  to  declaration  plain — 
so   clear   implication  that   there  can   be   no   doubt   about  it — we   cannot 
transpose  the    burdens  upon  the  two  successions"  (per  Ld.  Ardmillan  in 
Macleod's  Trs.,  1871,  9  M.  903,  at  911).     Thus,  on  the  one  hand,  the  executor 
is  not  bound  to  pay  in  relief  of  the  heir  heritable  debt  merely  because  of 
a  general  direction  by  the  testator  to  ])ay  his  debts  (Sinrlairs  Exrs.,  1798, 
Hume,  176  ;  Fraser,  1804,  Mor.  App.  "  Heir  and  Executor,"  No.  3  ;  alTd.  1812, 
5  Pat.  642  ;  Campbell,  1817,  Hume,  180  :  Henderson,  1858,  20  D.  473  ;  Bain, 
1861,  23  D.  416;  Dowjlas'  Trs.,  1868,  6  M.  223;  Maeleod's  Trs.,  1871,  9  M. 
903).     Fraser  s  case  is  a  good  illustration  of  the  rule,  for  there  the  testator 
directed  tliat  "all  my  just  and  liwful  debts  be  paid  by  my  executors,"  and 
lie  left  large  moveable  estate,  while  his  only  debt  was  the  heritable  debt 
of  which  the  heir  unsuccessfully  sought  to  be  relieved.     Conversely,  the 
disposition  of  lands  under  burden  of  debts,  but  where  the  clause  is  not  so 
conceived  as  to  make  the  debts  a  burden  on  the  lands,  does  not  preclude  the 
person  taking  them  from  being  relieved  oi  moveable  debt  by  the  executor 
{Russels,  1745,  Mor.  5211;  Campbells,  1747,  Mor.  5213;  aflH.  H.  L. ;  Forbes, 
1766,  1  Hailes,  138). 

Where  an  heir  has  had  to  pay  moveable  del)ts,  there  being  at  the  time 
supposed  to  be  no  moveable  estate,  he  is,  should  such  estate  subse(|uently 
emerge,  entitled  to  repetition  from  the  executor  {Staiiiton's  Trs.,  1868,  6  M. 
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240).  So  where  an  heir  of  line,  who  had  paid  debts  on  the  faith  that  he 
was  heir  to  an  estate,  was  subsequently  evicted  by  the  heir-male,  it  was 
decided  by  the  House  of  Lords,  reversing  the  judgment  of  the  Court  of 
Session,  that  the  lieir  of  line,  having  succeeded  to  no  estate,  was  entitled  to 
relief  from  the  heir-male  {Maxwell,  1717,  Mor.  5210). 

But  a  creditor  does  not  require  to  consider  whether  the  debt  due  him  is 
heritable  or  moveable.  Both  heir  and  executor  are  lial)le  to  him,  and  he 
may  sue  either  at  pleasure  {Trail,  1611,  Mor.  3563;  Adam,  1612,  Mor. 
3564:  Carnegie,  1627,  Mor.  3564;  Kirlqmtriclc,  1838,  16  S.  608;  aff'd.  1841, 
2  Hob.  475  ;  British  Linen  Co.,  1850,  12  D.  949).  It  makes  no  difference 
that  the  heir's  liability  only  arises  under  the  Act  1695,  c.  24.  He  cannot 
on  that  ground  insist  ou  the  executor  being  first  discussed  {Morris,  1867, 
6  M.  60).  But  the  executor  is  not  liable  for  rents  falling  due  after  the 
ancestor's  death,  and  after  the  heir  has  been  recognised  as  tenant  {Gordon, 
1791,  Mor.  5444).  Nor  is  lie  liable  for  feu-duties  becoming  due  after  the 
ancestor's  death,  even  although  the  ancestor  has  by  feu-contract  bouiul 
"  himself  and  his  heirs,  executors,  and  successors  whomsoever,"  nor  for 
damages  because  the  heir  has  failed  to  take  up  the  feu  {Aiton,  1889,  16  E. 
625;  Mcicrae,  1891,  19  R.  138).  But  the  executor  is  liable  for  such  rents 
or  feu-dutics  where  the  ancestor  has  bound  himself  and  his  heirs,  executors, 
and  successors  conjunctly  and  severally  {Poliee  Commissioners  of  Dundee, 
1884,  11  R.  586;  iVnis,  1887,  14  R.  H.  L.  20). 

[Stair,  iii.  4  and  5;  Ersk.  iii.  8.  1-100;  Bankt.  iii.  4  and  5;  Bell, 
Prin.  ss.  1637  et  seq. ;  More,  Notes  on  Stair,  cccxix  et  seq. ;  Sandford  on 
Succession ;  Sandford,  Entails  ;  M'Laren,  Wills  and  Succession.] 


Heirs  and  Bairns,  or  its  equivalent,  "heirs  and  children,"  is  a 
destination  sometimes  introduced  into  marriage  contracts  or  other  family 
settlements.  Under  such  a  destination  the  general  rule  is  tliat  heritage 
goes  to  the  eldest  son,  not  to  the  children  generally,  the  word  "  heir  "  being 
regarded  as  the  ruling  term  {Fairservice,  1789,  Mor.  2317;  Dollar,  1792, 
Mor.  13008;  Bowie,  23  Feb.  1809,  F.  C;  Duncan,  9  Feb.  1813,  F.  C). 
But  it  is  always  a  question  of  intention,  and  the  al)ove  rule  may  be  dis- 
placed by  indications  in  the  settlement  of  a  desire  that  the  whole  children 
should  come  in  {Wilsons,  1769,  Mor.  12845).  In  the  case  of  burgage 
property  {Fairservice,  1789,  Mor.  2317),  or  conquest  {Ponton,  1832,  4  Jur. 
401),  the  presumption  in  favour  of  the  heir  seems  to  be  weaker.  In  the  case 
of  moveables  so  destined,  the  children  take  equally.  Where  the  succession 
under  this  destination  is  mixed,  the  heir  takes  the  heritage,  the  younger 
children  the  moveables. 

Where  the  destination  of  lands  is  to  the  children  of  a  marriage,  they 
take  equally  ( ^FacZfZc//,  1828,  6  S.  999). 

[Bell,  7Vm.  s.  1964;  Sandford  on  ITeritaUe  Succession,  i.  172-79;  Bell, 
Convey.  1081;  M'Laren,  Wills,  s.  1399.] 


Heir- Apparent  is  the  person  who,  if  he  survive  tlie  ancestor, 
must  necessarily  succeed  him,  since  he  cannot  be  ousted  by  the  birth  of  a 
nearer  heir ;  for  instance,  the  eldest  son  with  regard  to  intestate  succession.y^ 
The  term  is  used  in  contradistinction  to  "  presumptive  heir,"  lieing  the  person 
who  would  be  heir  if  the  ancestor  then  died,  l)ut  whose  right  of  succession  may 
be  displaced  by  the  birth  of  a  nearer  heir ;  for  instance,  the  immediate  younger 
brother.    The  term  in  this  sense  is  not  known  to  the  common  law  of  Scotland. 
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It  was  iiiLiuducL'd  by  Llic  KuLlieifurd  Act  (11  &  12  Vict.  c.  'dO),  by  which 
it  is  deliiied  (s.  52)  as  inoaning  "the  heir  wlio  is  next  in  succession  to  the 
heir  in  possession,  and  \\  huse  ri^^ht  of  succession,  if  he  survive,  must  take 
cd'ect."  J')y  tliat  Act  and  the  subscqent  Entail  Acts  the  hcir-aj^paicnt  is 
given  important  riglits  with  reference  to  an  cntidlcd  estate.  See  K.nt.ML. 
The  term  is  frecpicntly  used  in  old  reports  in  the  sense  of  the  "  iipparent 
heir."     Tiie  two  are,  however,  (|uile  distinct. 


Heirship  Moveables. — Heirship  moveables  were  abolished  by 
the  Conveyancing  Act  of  18G8  (31  &  32  Vict.  c.  101,  s.  IGO),  and  the 
interest  in  the  subject  can  now  seldom  be  more  than  antiquarian.  They 
consisted  of  certain  articles  of  a  movealjle  nature  to  wliich  the  heir  of  line 
of  a  jiersun  deceased  was  entitled  to  succeed  in  addition  to  tlie  heritage, 
and  to  tlie  exclusion  of  the  executors.  The  right  was  established  by  the 
Act  1474,  c.  54,  and  was  lV»unded  upon  the  presumed  intention  of  the 
deceased  that  his  heir  should  not  succeed  to  the  bare  walls  only  of  his 
Ikjusc,  or  to  his  I'arm,  dismantled  of  all  its  plenishing.  The  right  pertained 
only  to  "  the  heirs  of  prelates,  under  whom  are  comprehended  all  Ijeneficed 
persons  {Bi(jg,  1623,  Mor.  5391) ;  the  heirs  of  barons,  under  whom  are 
comprehended  all  who  are  infeft  in  lands  (see  Irvine,  1744,  Mor.  2304, 
5400)  or  annualients  {Jameson,  1G78,  Mor.  5398),  though  not  erected  in  a 
barony  ;  and  the  heirs  of  burgesses,  by  whom  are  meant  actual  trading,  but 
not  honorary,  burgesses  "  (see  Dnnhar,  1628,  Mor.  5392;  Cumin  in fj,  infra) 
(Hope,  Minor  Fraciicks,  App.  11.).  A  heritable  bond,  without  infeftment 
thereon,  did  not  give  the  right  to  heirship  moveables  {Montijomery,  1GG6, 
.^For.  539G;  Cochran,  1695,  Mor.  5398;  Camming,  1G98,  Mor.  5399);  nor 
did  the  possession  by  the  deceased  of  a  liferent  {Scot,  1668,  Mor.  5396),  or  a 
conjunct  fee  {Monro,  1730,  Mor.  5400).  Where  the  deceased  had  been 
divested  before  death,  no  heirship  moveables  could  be  claimed  {A.  v.  B.,  1629, 
Mor.  5394;  Straton,  16.36,  i\Io]-.  5395).  The  heir  of  line  alone  could  claim 
heirsliip  moveables,  and  he  could  do  this  though  he  actually  succeeded  to 
no  heritable  property  {Crawford,  1543,  Mor.  5389).  In  the  case  of  heirs- 
l)ortioners  of  line,  the  eldest  succeeded  to  the  heirship  moveables  {Garnkirk, 
1725,  Mor.  5366).  Where  the  heir  renounced  the  succession,  the  heirsliip 
moveables  went  to  the  executors  {Pollock,  1GG7,  Mor.  5402).  Heirshiji 
moveables  vested  by  possession  without  service  ;  but  if  the  heir  died  without 
obtaining  possession,  they  went  to  the  lieir  of  the  first  deceased  (Ersk.  iii. 
8.  77).  The  Act  of  1474  provided  that,  "anent  the  airschip  of  mooveable 
gudes,"  the  heirs  shall  have  "  the  best  of  ilk  a  thing,  and  after  the  Statute  of 
the  Burrow  Lawes,  and  as  is  conteined  in  the  Saniin."  Tlie  "  Burrow  Lawes  " 
here  referred  to  give  a  list  of  articles  which  might  be  claimed  as  heirship 
moveables  (Z.  Burg.  c.  125),  and  lists  are  also  given  in  Hope's  Minor 
Fracticks,  App.  II.,  and  Balfour's  Fraciicks,  p.  234.  These  lists,  however,  can 
scarcely  be  taken  as  exhaustive.  The  heir  was  entitled  to  take  "  the  best 
buird  and  buird  claith,  ane  hand  towel,"  and  so  on,  through  all  the  articles 
of  household  furniture,  silver-plate,  linen,  etc.  Where  the  articles  were 
such  as  went  in  pairs  or  dozens,  he  might  take  the  best  pair  or  dozen. 
"  Aif  thair  be  twclf  spoonis,  or  ma,  the  air  sail  have  twelf;  hot  gif  thair  be 
fewar  nor  twelf,  the  air  sail  have  bot  ane  "  (Balfuur,  ut  supra).  Of  "  divers 
and  sindrie  tapestries "  or  "  pavilions,"  he  might  only  take  the  best 
{Drummond,  1575,  Mor.  5386).  But  by  ancient  custom  he  was  entitled  to 
the  whole  furniture  of  the  hall  {Knollis,  1489,  Mor.  5385),  and  also  to  such 
articles  as  the  family  seal  of  arms,  and  the  cushion  and  carpet  of  tlie  seat  in 

VOL.  VI.  12 


178  HElRS-rOlrnONEKS 

cliuivli.  lu  a  iiiodcni  case  it  was  Ik-IiI  that  a  silvur  cuj)  presentuil  tu  the 
deceased  by  a  regiment  of  foot  was  an  heirship  moveable,  but  that  a  cabinet 
of  coins  and  the  books  rehiting  thereto  could  not  be  claimed  as  heirshi]) 
{Leith,  ISG.'i,  1  M.  949).  He  was  not  entitled  to  draw  heirshi])  from  articles 
of  a  fungible  nature,  or  such  as  were  estimated  by  quantity,  f.^.  money, 
w'ine,  or  corn.  From  the  outside  plenishing  he  might  take  the  best  horse, 
yoke  of  oxen,  cow,  cart,  plough,  etc.  Where  an  heir  claimed  a  bull  in 
addition  to  a  yoke  of  oxen  and  a  cow,  his  claim  was  disallowed.  In  tlie 
same  case,  he  was  refused  more  than  one  horse  (Hcphurn,  1793,  Mor.  5387). 
No  ship  or  boat  could  be  claimed  as  heirship  {Broum,  1527,  Mor.  5386). 
The  heirship  was  drawn  from  the  whole  moveables  of  the  deceased  before 
any  division  by  law  or  fraction  took  place  (Stevensons,  1680,  Mor.  5405). 
The  heir  could  not  be  deprived  of  his  right  to  heirship  goods  by  any  deed 
of  the  ancestor,  either  testamentary  or  on  deathbed,  but  heirship  goods 
might  be  disponed  in  liege  poustic  {Leith,  ut  supra). 

[Stair,  iii.  5.  9;  Ersk.  iii.  8.  17,  18;  Hoi^q,  Minor  Practices,  A])\).  11.; 
Balfour,  Fracticl^s,  234.] 


Heirs- Portioncrs. — Although  in  early  times  females  were  en- 
tirely excluded  from  succession  to  land,  probably  because  they  were  unable 
to  render  military  service,  it  has  long  been  the  law  that  they  succeed, 
failing  males  equally  near  the  deceased,  according  to  the  usual  order  of 
heritable  succession,  and  their  descendants.  But  in  the  succession  of 
females  there  is  this  peculiarity,  that  in  place  of  the  whole  estate  going 
to  one,  the  whole  females  e(pially  near  in  the  order  of  succession  inherit 
in  equal  portions.  Hence  the  designation  "  heirs-portioners."  Conquest 
divided  equally  as  well  as  heritage  (Carse,  1717,  Mor.  14873).  Thus  if  a 
father  die,  leaving  no  sons  or  their  descendants,  his  daughters,  although  of 
different  marriages,  inherit  equally.  If  any  of  the  daughters  have  pre- 
deceased their  father,  leaving  issue,  the  issue  inherit  the  share  to  which 
their  mother  would  have  succeeded  had  she  survived,  the  sons  taking  in 
their  order  of  seniority ;  and  failing  them,  the  daughters  equally.  In 
the  case  of  collateral  succession  the  rule  is  the  same.  But  while 
females  thus  succeed  equally,  they  do  not  hold  as  joint  proprietors.  They 
indeed  "  hold  ^^ro  indiviso  until  the  subject  is  divided.  But  each  has 
a  title  in  herself  to  her  own  part  or  share,  which  she  may  alienate  or 
burden  by  her  own  separate  act"  (per  Ld.  Moncreiff"  in  Cargill,  1837,  15  S. 
408). 

But  while  division  is  the  leading  rule  in  the  succession  of  females,  the  right 
of  primogeniture  to  some  extent  prevails.  Thus  (1)  where  part  of  the  in- 
heritance is  sua  natura  indivisible,  it  goes  to  the  eldest  daughter,  e.g.  a 
title  of  dignity,  or  a  right  of  superiority.  The  vassal  could  not  have 
superiors  multiplied  upon  him,  and  he  was  entitled  to  take  an  entry  from 
the  eldest  daughter  alone  {Fcnton,  1 523,  Mor.  5357).  If  the  superiority  be 
blench,  the  eldest  daughter  takes  it  with  its  casualties,  without  recompense  to 
the  others  {M'Neight,  1843,  6  D.  128).  But  if  it  yield  substantial  feu-duties, 
they  must  be  equally  divided  {llae,  1809,  Hume,  764).  If  there  be  more 
than  one  such  superiority,  the  sisters  are  entitled  to  choose  them  in  their 
order  of  seniority,  recompensing  any  one  wlio  does  not  receive  a  superiority 
{Houston,  1744,  Mor.  5369).  The  eldest  sister  is  also  entitled  to  the 
custody  of  the  title  deeds  {Cunningham,  1G80,  Mor.  2449;  Rae,  1809, 
Hume,  764).  Again,  on  the  same  piincii)le,  because  it  is  indivisible,  the 
eldest  daughter  is  entitled  (2)  to  the  principal  mansion-house  as  ii 2nwci2nium. 
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III  early  times  the  younger  daughters  luid  U>  l»e  lueuinpeiised  out  of  the 
deceased's  estate  for  the  value  of  the  mansiou-house.     But  it  is  now  settled 
that  the   eldest   dau-jjhter  takes    without    recomjiense  {Covne,   1707,   ^lur. 
5:^Gl>;  J'atdic,  174;'./ Mor.  5;;G7  ;  Irdawl,  17G5,  Mor.  537:3;  Furhcs,  1774, 
:Mor.  5:578).     It  is  laid  down  by  Stair  (iii.  5.  11)  that  this  rule  only  applies 
where  the  mansion-house  is  a  tower,  fortalice,  etc.,  but  not  where  it  is 
within   burgli,   or   an   ordinary  country    house.     In   accordance   with   this 
opinion,  it  has  l)een   decided  that  a  house  within  burgh  does  not  fall  to 
the   eldest  daughter  as  a  lynccijyauiii  {Wallace,   1758,  Mor.  5371;  >S'//(/7/t, 
17!)2,  Mor.  5381);  nor  does  a  villa  on  feuing  ground  (Smith,  sujmi ;  Ilac, 
1809,  Hume,  704).     But  it  is  suUicient  that  the  house,  altjiough  not  a 
fortalice  or  tower,  be  treated  as  a  niansi(ni-house  (Cowie,  1707,  Mor.  5362  ; 
Irdaml,  1705,  :Mor.  5373— although,  here  the  estate  was  very  small  and  the 
house  ruinous).     Where,  however,  the  house  was  the  only  one  on  the  estate, 
and  liad  always  been  let  as  a  fannhouse,  the  claim  to  it  as  a  prcecipuuvi 
was  repelled  {Halhcrt,  1857,  19  D.  762).     It  is  immaterial  that  the  house 
is  in  point  of  fact  divisible,  and  has  actually  been  inhabited  by  two  families 
{Furhc.%  1774,  Mor.  5378).     Along  with  the  mansion-house  is_  included  an 
orchard  or  garden  if  unlet,  or  let  with  the  mansion-house  {Cowie,  1707,  ^lor. 
5362  ;  Forbes,  supra ;  Dinniston,  1830,  8  S.  935).     But  where  the  daughters 
take  in  virtue  of  a  destination  to  them  nominatim,  the  eldest  has  no  right 
to  a  praxipuum  {Cathcart,  1773,  Mor.  5375),  her  right  being  in  truth  only 
that  of  a  joint-disponee.     Where,  however,  the  succession  opens  to  the 
daughters  under  a  destination  to  "  heirs  whatsoever,"  the  eldest  is  entitled 
to  a  'pneeipuum,  because  "  it  is  left  solely  to  the  law  to  find  out  who  these 
are"   (Wir/Jtf,    1798,    Mor.    App.    "  Heir-Portioner,"  No.  1;   Maclauchlane, 
18U7,  Mor.  App.  "  Heir-Bortioner,"  No.  3).     It  does  not  affect  the  eldest 
daughter's  right  to  a  prcccipuum  that  the  heirs-portioners  take  under  an 
entail  which  "has  not  been  feudalised  {Dinniston,  1830,  8  S.  935).     In  the 
division  of  an  estate,  tlie  eldest  daughter  is  entitled  to  the  portion  lying 
contiguous  to  the  mansion-house:  the  others  cast  lots  {Inrjlls,  1781,  Hume, 
762). 

Tiie  opinion  has  been  expressed  that  a  lease  to  a  tenant  and  the  heirs 
of  his  body,  "  secluding  heirs-portioners,"  descends  to  the  eldest  daughter 
{Pratt,  1858,  21  D.  19). 

The  eldest  heir-portioner  had  no  right  to  heirship  moveables  {Crutch- 
shanks,  1801,  Mor.  App.  "  Heir-Bortioner,"  No.  2;  Fuic,  1809,  Hume, 
764).  .      , 

Where  an  entail  fails  to  exclude  heirs-portioners,  they  take  m  fee-simple 
on  the  succession  opening  to  them.     See  Entail. 

Each  heir-portioner  'is  primarily  liable  only  for  her  proportion  of  the 
ancestor's  debts,  although  her  share  of  his  estate  should  excceed  the  whole 
del)t  (Stair,  iii.  5.  14 ;  Ersk.  iii.  8.  50  ;  Home,  1632,  Mur.  14678).  But  it  the 
others  prove  insolvent,  she  may,  as  lucrata,  be  found  liable  to  the  full  extent 
of  the  estate  to  which  she  has  succeeded  {Burnet,  1665,  Mor.  5863),  but  no 
further  (Stair,  iii.  5.  14;  Ersk.  iii.  8.  53  ;  White,  1698,  Mor.  14683).  Under 
sec.  12  of  the  Conveyancing  Act,  1874  (37  &  38  Vict.  c.  94),  the  liability  of 
an  heir-portioner  for  her  ancestor's  debts  is  now  limited  to  the  value  of 
the  share  of  his  estate  to  which  she  has  succeeded. 

[Stair,  iii.  5.  11,  14;  Ersk.  iii.  8.  5,  13,  50,  53;  Bell,  Prin.  859,  108:3- 
1085,  1219,  1659;  Bankt.  iii.  5.  71-84.] 


Herald.— See  Lyon  King  of  Arms. 


180  HEREDITAS  JACENS 

Hereditas    jaccns.  — See    Apparent    Heiu;     Adjudication 

CONTKA    H.EREDITATEM    JACENTEM ;     CONSTITUTION     (DECKEE    OF)  ;     TaSSIVE 

Tule;  Heir. 

HerCZCld.— neie/.eltl,or  lu'riul,  was  a  casualty  formerly  exigible  on 
the  death  of  a  tenant.  It  consisted  of  a  contribution  l)y  the  heirs  of  the 
deceased  tenant  of  the  best  moveable,  or,  more  properly,  the  best  thing- 
capable  of  moving,  e.g.  ox,  cow,  horse,  etc.,  of  which  the  tenant  died  possessed. 
It  was  payable  to  the  landlord,  and  was  a- casualty  exigible  only  in  baronies 
where  the  custom  was  established  by  previous  practice.  Herezeld  was  due 
only  by  a  tenant-at-will  dying  in  posses.sion  of  a  farm,  and  by  acceptance 
of  it  a  landlord  was  bound  to  continue  the  widow  and  children  of  the 
tenant  deceased  in  possession  of  the  farm  for  another  year  on  the  same 
terms  {Bell,  1763,  5  Supp.  470).     Herezeld  was  not  exigible  from  feuars. 

In  England,  the  heriot  was  in  many  cases  payable  on  the  death  of  a 
tenant  \\\\o  was  possessed  of  a  copyhold  estate.  Herezeld  is  now  alto- 
gether obsolete. 

Heritable  and  lYIOVeable.— The  distinction  between  immove- 
able and  moveal)le,  as  applied  to  things  and  rights,  is  fundamental,  and  would 
subsist  as  practically  important,  even  if  the  parallel  distinction  Ijetween 
heritage  and  executry  were  swept  away,  as  is  sometimes  proposed.  It  is 
unfortunate  that  the  two  distinctions  have  been  jumlded  together,  through 
the  caprice  of  our  writers,  or  the  special  prominence  in  early  times  of  one 
example  of  the  importance  attached  to  the  physical  division  of  thhigs ;  that 
thus  "  heritable  "—that  which,  as  a  rule,  goes  undivided  to  a  single  heir— is 
opposed  to  "moveable,"  a  term  which  has  in  essence  no  relation  to 
succession ;  and  that  these  two  terms  are  used  as  including  between  them 
all  things  and  rights.  It  is  true  that  the  distinction  is  all-important  in 
cases  between  the  lieir  of  a  deceased  person  and  his  executors— or  next-of- 
kin  in  the  wider  sense  of  the  term.  But  it  also  appears  in  questions  (in 
the  old  law)  between  wife  and  husband ;  in  questions,  as  to  legal  family 
rights,  between  tlie  heir  on  the  one  hand,  and  the  widow,  husband,  and 
younger  children  of  a  deceased  person  on  the  other ;  between  the  purchaser 
and  seller  of  immoveable  property  with  its  plenishing ;  between  heritable 
creditors  and  the  ordinary  creditors  of  a  deljtor,  or  his  trustee  in  bank- 
ruptcy ;  between  the  users  of  heritable  and  the  users  of  moveable  diligence ; 
between  the  heir  of  immoveable  property  and  the  liferenter's  repre- 
sentatives :  between  landlord  and  tenant ;  and  between  territorial  rules  of 
law  and  rules  which  follow  the  person.  In  all  these  cases  the  persons  or 
Courts  concerned  in  the  first-mentioned  side  of  each  group  desire  that  the 
thing  or  right  should  be  held  to  l)e  immoveal)le,  and  the  others  have  an 
opposing  iiilerest.  Except  in  questions  betw^een  landlord  and  tenant,  the 
criteria  for  discriminating  between  tlic  two  are  substantially  the  same;  and, 
seeing  that  even  this  divergence  arises  only  in  regard  to  fixtures,  it  will  be 
possible  in  the  present  article  to  proceed  as  if  there  were  no  divergence  at 
all.     See  Fixtures. 

The  point  of  time  which  has  to  be  looked  to  in  the  above  questions  is 
that  of  the  death,  marriage,  sale,  diligence,  and  ish  of  lease.  Nothing  that 
occurs  after  that  date  avails  to  alter  the  complexion  of  the  right  or  tlinig 
(Ersk.  ii.  2.  20),  except  in  certain  cases  of  constructive  conversion,  of  which 
infra. 
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It  is  a  convcuiL'uL  divLsiijii  of  Llie  .sul)ject  to  view  the  rules  of  law  as 
applied  to  things  tangible  {res  corporalcs),  and  as  applied  to  rights  (res 
incorporales). 

T.  Things. — Lands,  buildings,  minerals,  and  soil  in  sit  a,  trees  attached  to 
the  soil  (see  Ainslic,  :50  Ch.  J).  48.")),  natural  crops  unsevered,  such  as  grass, 
are  heritable.  On  the  other  hand,  ships,  industrial  fruits,  such  as  growing 
crops,  including,  it  is  thought,  hay  both  of  the  first  and  second  crop  (see 
Li/((//,  US.  90),  iind  trees  in  a  nursery  garden  (see  Beylic,  10  S.  232),  and 
ail  things  tiiat  move  or  are  displaceable  in  ^prcir,  are  moveable.  Cases  in- 
volving (piestions  of  great  delicacy  arise  when  what  is  in  its  nature  move- 
able has  come  to  be  attached  physically  to  what  is  heritable ;  Init  these  are 
treated    more  apiin-priately  elsewhere.     See   Fixtures;   Heiusiiip  Move- 

AI5LES  ;   1 L El  U LOOMS. 

TT.  R/c/iTS. — These  are  heritable  or  moveable  according  as  they  do  or 
do  not  relate  directly  to  what  is  corporeally  heritable.  Thus  rights  in  and  to 
lands,  in  the  widest  sense  of  tlui  word,  whether  absolute  or  (with  certain 
exceptions)  redeemable,  in  fee-simple  or  limited,  including  superiorities, 
teimls,  casualties,  feu-duties,  ground-annuals,  servitudes,  real  burdens,  and 
leases,  are  heritable  :  and  it  is  immaterial  wliether  title  has  been  completetl 
or  not.  On  the  other  hand,  right  of  action  (other  than  real  action),  a 7 »s 
crediti,  a  right  to  a  share  of  the  proceeds  of  heritage,  patents  {Adcocate- 
Gcneral,  10  1).  909),  and  co[)yrights  (5  &  G  Vict.  c.  45,  s.  25)  are  moveable. 
"Where  land  or  any  heritable  interest  therein  has  become  partnership 
property,  it  shall,  unless  the  contrary  intention  appears,  be  treated  as 
between  the  partners  (including  the  representatives  of  a  deceased  partner), 
and  also  as  between  the  heirs  of  a  deceased  partner  and  his  executors  or 
administrators  as  personal  or  moveable,  and  not  real  or  heritable  estate" 
(5:5  &  54  Vict.  c.  39,  s.  22) ;  but  the  title  to  it  "  shall  devolve  according  to 
the  nature  and  tenure  thereof,  and  the  general  rules  of  law  thereto  applicable 
in  trust  so  far  as  necessary  for  the  persons  beneficially  interested"  (ib. 
s.  20  (2)).  Similarlv,  shares  in  a  company  are  moveable,  though  the  whole 
or  part  of  its  property  be  heritable  (8  &  9  Vict.  c.  17,  s.  7  ;  25  &  20  Vict, 
c.  89,  s.  22).  JJight  to  trade  marks  and  to  trade  names  appears  to  be  purely 
moveable ;  while  goodwill  may  savour  of  heritage  to  a  greater  or  less 
extent  according  to  circumstances  (see  Hughes,  19  1\.  840).  Eights  having 
a  tract  of  future  time,  i.e.  such  as  give  a  claim  to  payment  periodically  (like 
an  annuity)  without  having  relation  to  a  principal  sum  (like  interest),  are 
heritable  {Hill,  1 1  M.  247  ;  Eeid,  5  E.  030).  The  reasons  given  for  this 
rule  are  that  these  rights,  yielding  annual  profits,  are  c^uasifeuda,  and  that 
they  are  unsuitable  for  being  treated  as  cxecutry,  which  ought  to  be 
capable  of  being  ingathered  and  distributed  soon  after  the  death  of  the 
donor  (Ersk.  ii.  2.  0). 

The  specialties  in  regard  to  bonds,  and  the  history  thereof,  are  set  out  in 
other  articles.    [Bond  ;  Bond  and  Disposition  in  Security.] 

Co.xsTKrcr/i'E  Coxi'eksiox. — There  are  many  cases  in  which  things 
or  rights,  heritable  or  moveable  according  to  the  rules  above  briefly  indicated, 
are  for  certain  j imposes  converted  from  that  character  into  the  opposite 
character  by  something  done  by  their  deceased  owner  either  inter  vivos  or 
mortis  causd. 

I.  Unfidfdled  Contracts.— The  most  familiar  instance  of  moveable  pro- 
perty coniing  to  be  treated  as  heritable  in  succession  through  inter  vivos  acts, 
occurs  where  money  is  at  the  date  of  the  party's  death  required  to  complete 
a  building  or  other  enterprise  according  to  a  plan,  contracted  for  at  that 
date  and  not  fully  or  at  all  paid  for.     The  money  comes  out  of  the  move- 
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able  succession  aiul  goes  to  tlie  benefit  of  the  lieir,  seeing  tliat  the  deceased 
had  intended  to  benefit  the  heritage  at  the  expense  of  the  personal  estate 
{MaJIoch,  5  M.  335).  Another  case  is  where  the  deceased  has  contracted 
to  buy  heritage,  and  his  executor  has  to  pay  for  it,  and  thus  benefit  the 
heir  {Bamsay,  1887,  15  E.  25).  The  converse  case  is  of  greater  importance. 
A  bargain  for  the  sale  of  the  deceased's  estate  has  been  completed  before 
his  death  ;  but  the  disposition  has  not  been  executed  and  the  price  has  not 
been  paid.  The  heir-at-law  or  other  person  entitled  to  the  heritage  is 
bound  to  grant  the  disposition;  but  the  i)rice  goes  to  swell  the  executry 
{Chicsley,  Mor.  5531).  The  same  rule  applies  where  the  transfer  of  the  heritage 
is  by  complusory  surrender  under  the  Lands  Clauses  Acts,  and  the  price  is 
really  comptnisation.  The  money  falls  to  executry,  not  to  the  heir  {Heron, 
185G,  18  D.  197).  This  form  of  conversion  affects  the  whole  estate  of  the 
deceased,  and  is  not  trammelled  by  the  legal  rights  of  widow,  widower,  or 
children. 

II.  Conversion,  mortis  causd. — The  operation  of  a  settlement  cannot 
(in  contrast  to  the  foregoing)  interfere  with  these  legal  rights  ;  cannot  trench 
on  the  terce,  courtesy, /w.s  rclicti,jus  rclidcv,  ov  legitim  ;  and  cannot  affect 
the  sources  from  which  these  rights  are  respectively  draw^n  (Lashlcy,  1804, 
4  Eat.  581).     The  cases  are  divisible  into  two  categories. 

(1)  The  Ejfect  on  the  DcecasecVs  own  Succession. — Assume  that  there  is  a 
direction  in  the  will  to  sell  or  buy  heritage,  and  that  the  persons  entitled  to 
succeed  (either  de  jJlano  or  failing  others)  are  desciil)ed  in  w^ords — such  as 
his  "  heirs,"  "  heirs  and  assignees,"  "  heirs  and  successors  " — which  are 
iiexible  in  the  sense  of  being  applicable  either  to  heirs  in  heritage  or  heirs 
i7i  mohilihus.  It  seems  the  better  opinion — though  there  are  dicta  to  the 
contrary — that  a  direction  to  sell  sends  the  subject  or  its  price  to  the 
latter  heirs,  and  that  a  direction  to  buy  sends  tlie  price  or  the  heritage 
bought  to  the  former  (see  M'Laren,  Wills,  i.  234).  Eut  if  realisation  of 
heritage — which  is  the  ordinary  case — is  directed  in  the  settlement  for 
certain  purposes  which  do  not  exhaust  the  estate,  and  a  balance  is  left  in 
intestacy,  there  is  no  conversion  of  that  balance  ;  and  heir  and  executor 
share  it  in  proportion  to  the  original  value  of  the  heritable  and  moveable 
estate  respectively  {Cotvan,  1887,  14  E.  670).  The  same  is  true  where 
certain  of  the  purposes  for  which  realisation  was  ordered  lapse ;  pro  tanto 
the  direction  lapses  with  them  {Thomas,  1868,  7  M.  114). 

(2)  The  Effect  on  a  Beneficiary's  Succession. — This  is  the  case  of  constructive 
conversion  which  most  frequently  occurs  ;  and  it  cannot  be  said  that  the 
current  of  decision  has  always  flowed  smoothly.  No  difficulty  has  arisen 
in  practice,  where  money  or  other  moveable  property  is  left  l)y  the  deceased 
with  a  power  conferred  or  a  duty  imposed  in  the  will  on  his  trustees  to  turn 
it  into  land ;  for  tliis  is  usually  done  for  the  benefit  of  a  single  person  with 
a  prescribed — usually  an  entailed — destination  (see  Dich,  1828,  6  Sh.  1065). 
Nor  is  any  difficulty  found  in  the  converse  case  of  heritage  being  left  by  a 
testator,  which  lie  destines  either  directly  or  with  the  intervention  of  a 
trust  to  a  legatee  and  his  heirs.  If  the  legatee  dies  intestate  and  without 
having  altered  the  nature  of  tlie  estate,  his  heir-at-law  takes  to  the  exclusion 
of  his  heirs  in  inohilihus.  The  real  difficulty  arises  from  the  fact  that  many 
settlements  contain  a  direction  to  the  trustees  to  sell  heritage,  and  most 
settlements  contain  a  iwwcr  to  sell ;  and  the  question  then  is,  which  of  a 
beneficiary's  representatives — his  heir-at-law  or  his  executors — shall  benefit 
on  the  beneficiary's  death  where  he  has  not  disposed  of  his  vested  interest 
in  the  trust  estate.  Sec,  as  an  excellent  illustration  of  the  (liflieullies  whicli 
may  arise,  the  case  of  Strachan,  1843,  5  1).  687. 
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(a)  Direction  to  Sell. — If  the  direction  comes  into  force,  or  would  do  so  if 
the  trust  were  allowed  without  interference  hy  the  beneficiaries  to  run  its 
prescribed  course,  tliere  is  no  d(jubt  that  conversion  is  efl'ected  {M'Gllchrist's 
Trs.,  1870,  8  M.  689).  The  result  of  a  failure,  total  or  partial,  of  the 
])urposes  in  i)ursuance  of  which  sale  was  ordered  has  been  already  referred 
to  (see  also  IJicJi,  siqn-a  ;  Grindlay,  1853,  16  1).  27). 

{h)  Puwer  hj/  hivplication  equivalent  to  Direction  to  Sell ;  and  not  so. — It  is 
unnecessary  that  the  word  "cHrect"  or  an  express  equivalent  should  occur 
in  the  settlement.  "  It  is  sutficient  that  the  just  construction  of  tlie  whole 
instrument,  taken  together  shows  tliat  nothing  Init  sale  was  contemplated, 
and  that  the  testator's  views  could  not  Ite  carried  into  executif)n  with*»ut  a 
sale  ;  that,  in  fact,  it  was  the  plain  duty,  under  tlie  instrument  of  the  trustees 
to  etlect  the  sale  "  (per  Ld.  Jel'lrey  in  Advocate-General  v.  Williamson,  13  I). 
436;  alld.  2  J  Jell,  89).  In  thiscase  the  terms  of  the  instructions  to  the  trustees, 
taken  in  their  general  collocation,  were  largely  relied  on.  But  in  the  majority 
of  cases  tliere  is  only  implication,  eitlier  from  tlie  purposes  of  the  trust  or 
from  these  in  conjunction  with  the  circumstances  of  the  estate.  So  it 
was  in  Boag,  1872,  10  Macp.  872,  where  there  was  not  even  power  to  sell, 
but  by  inference  from  the  purposes  sale  was  considered  necessary,  and 
therefore  power  im])lied,  and  as  a  consequence  conversion.  liut  there  is  a 
presum})tion  unfavourable  to  conversicni,  the  rule  being  that  neither  trustees 
nor  guardians  can  in  their  discretion  alter  the  succession  of  beneficiaries  or 
wards,  and  that  reasonable,  though  not  perhaps  strict,  necessity  must  dictate 
their  acts,  if  these  are  to  have  the  force  of  conversion.  The  rule  which  is  fol- 
lowetl  in  practice  was  ado])ted  by  Lord  Westbury  in  Buchanan,  18G2,  4  Macq. 
374,  from  the  dicta  oi  Lord  Fullerton  m  Advocate-General  \.  L'lacJchurn's  Trs., 
1847, 10  D.  166.  "If  instead  of  an  absolute  and  unqualified  trust  or  direction 
for  sale  the  right  to  sell  was  made  to  depend  on  the  direction  or  will 
of  the  trustees,  or  was  to  arise  only  in  case  of  necessity,  or  was  limited 
to  particular  purposes,  as,  for  example,  to  pay  debt,  or  was  not  indispcnscddc 
to  the  execution  of  the  trust,  then  in  any  of  these  cases,  until  the  discretion 
was  exercised,  or  I  be  necessity  arose  or  was  acted  on,  or  after  the 
})articular  purpose  was  answered,  there  was  no  change  in  the  quality 
of  the  ])roperty,  and  the  heritable  estate  must  continue  to  be  held  and 
transmitted  as  heritable."  It  may  be  laid  down  that  hitherto  the  only 
circumstance  whicli  has  told  decisively  in  favour  of  conversion  is,  that 
the  trustees  are  directed  to  divide,  and  in  the  event  have  to  divide,  the 
estate  from  time  to  time  among  the  beneficiaries,  when,  for  example, 
they  respectively  reach  majority,  or,  being  females,  are  married ;  seeing 
that  it  would  be  unreasonable  to  expect  the  trustees  to  hold  the  heritage 
in  pro  indiviso  shares  with  the  beneficiaries  earliest  in  right  of  possession 
{Playf air's  Trs.,  21  E.  836).  If,  on  the  other  hand,  the  division  is  in  the 
event,  not  gradual  but  uno  Jlatu,  the  beneliciaries  behig  reduced  to  one 
in  nundjer  or  being  all  major  or  married  at  the  date  of  distrilnition,  this 
rule  does  not  apply  {Anderson's  Exr.,  1895,  22  E.  254).  Other  circumstances 
are  merely  make-weights  for  or  against  conversion.  Thus,  while  it  may 
be  true  tliat  (Brown's  Trs.,  1890,  18  I{.  185)  till  recently  "  there  had  been 
no  case,  in  which  a  testator  used  the  words  '  pay  '  and  '  payment '  or  '  smns  ' 
and  no  other  words,  where  the  decision  has  been  against  conversion," 
and  that  in  cases  where  conversion  has  been  nesratived  these  words  have 
been  associated  with  others  such  as  "  convey  "  or  "dispone,"  nevertheless 
the  case  of  Anderson's  Exr.  shows  that  it  would  be  unsafe  to  treat  a  bald 
direction  or  power,  pointing ^>;-iw(Z  facie  to  delivery  in  cash,  as  an  infallible 
guide  towards  a  direction  to  convert.      Again,  the  number  of  the  bene- 
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ficiaries  among  whom  the  estate  has  to  be  distributed  is,  no  doubt,  not 
to  be  ignored  as  an  element  of  construction :  yet  it  achieved  nothing 
in  favour  of  conversion  where  the  trust  had  suljsisted  for  fifty  years 
and  the  beneficiaries  ultimately  entitled  were  fifty-two  in  number;  for 
it  is  as  easy  to  convey  iino  idu  to  many  persons  heritage  in  equal  shares 
as  to  divide  the  proceeds  of  it  in  money  {Duncans  Trs.,  1882,  9  E.  731). 
In  the  case  of  Shcppard's  Trs.,  1885,  12  E.  1193,  the  same  reluctance  to 
admit  conversion  without  proved  necessity  for  it  was  shown  by  five 
judges  out  of  the  seven  who  heard  the  argument.  There  was  a  power 
of  sale,  but  no  direction  to  sell.  The  trustees  w^ere  directed,  on  the  death 
of  the  truster's  widow,  or  on  the  majority  of  his  youngest  child,  to 
divide  the  residue  and  to  dispone,  convey,  and  make  over  and  deliver 
it  to  the  children  and  to  the  issue  of  predcceasers.  The  estate  consisted 
of  five  heritable  subjects,  and  there  were  five  children.  Prior  to  the 
date  of  distribution  the  trustees  had  not  found  it  necessary  to  sell.  The 
question  was  whether  the  shares  of  certain  children  who  had  predeceased 
the  widow  went  to  their  heirs  or  to  their  executors ;  and  the  decision 
was  that  there  had  been  no  constructive  conversion,  and  that  the  former 
claimants  fell  to  be  preferred.  Again,  it  would  probably  be  unsafe  to 
rely  implicitly  on  the  distinction  between  heritage  held  as  a  family  or 
residential  estate,  and  tlierefore  to  be  spared  from  division  if  possible, 
and  lieritage  held  merely  as  an  investment,  like  stocks  or  shares  and  to 
be  treated  lilvc  them  in  distributing  the  fee  (see  Baird,  1880,  8  E.  233). 

If  there  ho,  an  express  direction  to  sell,  the  conversion  takes  place  as 
soon  as  the  direction  becomes  Idnding  on  the  trustees  {3PGilchrist's  Trs., 
1870,  8  M.  689,  sivpra).  If  there  be  only  a  power,  it  does  not  appear  to 
be  settled  w^hether  the  conversion  dates  a  morte,  or  from  the  time  wdien 
sale  is  first  seen  to  be  necessary  or  from  the  date  of  actual  sale. 

It  is,  of  course,  competent  for  a  beneficiary  who  is  capax  to  reconvert 
the  estate  so  as  to  regulate  his  own  succession  by  taking  in  forma  specified 
from  the  trustees  heritage  which  had  not  Ijeen  sold,  and  would,  but  for 
the  reconversion,  have  had  to  be  treated  as  moveable  (see  Grindlay, 
1853,  16  D.  27). 

See  also  Legacy  and  Succession  Duty. 


Heritable  Jurisdiction. — Although  originally  all  jurisdiction 
was,  as  it  is  now,  personal,  i.e.  granted  in  consideration  of  the  fitness  of  the 
grantee,  and  so  dying  with  him,  under  the  feudal  system  there  existed  a 
sclicme  whereby  certain  jurisdictions  were  annexed  to  certain  lands,  these 
jurisdictions  being  patrimonial,  and  descendible  to  heirs  along  with  the 
lands  to  whicli  they  were  annexed. 

By  the  Jurisdiction  Act,  however,  passed  in  1746-47,  all  heritable 
jurisdiction  was  abolished,  with  the  exception  of  some  petty  powers  reserved 
in  Admiralty  and  to  barons  (powers  which  have  now  been  abrogated  or 
have  fallen  into  disuse).  By  the  Act  of  1746  the  powers  formerly  vested  in 
regalities,  baillieries,  and  other  heritable  sheriffships  were  vested  in  those 
Courts  of  the  king  whicli  would  have  had  these  powers  had  the  jurisdictions 
abolished  never  been  granted. 

The  Act  ordered  that  one  Sheriff  or  Stewart-depute  was  to  be  appointed 
in  every  shire,  who  must  be  an  advocate  of  three  years'  standing.  The 
jurisdiction  of  a  baron  was  not,  as  has  been  said,  absolutely  abolished  by 
the  Act  of  1746,  but  his  civil  jurisdiction  was  limited  to  cases  where  the 
debt   and   damage   did   not  exceed  forty  shillings  sterling.     His  criminal 
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jurisdiction  was  limited  to  assnults  and  other  small  offences  punisliaV)le  by 
a  fine  not  exceedin*,'  twenty  shillings  sterling,  or  by  setting  the  oHender  in 
the  stocks  for  a  i)eriod  of  three  hours  in  the  daytime.  Barons  also  retained 
the  power,  after  the  passing  of  the  Act,  to  recover  from  their  vassals  and 
tenants  rents  of  land.  The  whole  jurisdiction  of  barons,  however,  has  now 
fallen  into  desuetude.— [20  Geo.  ir.  c.  4'S;  28  Geo.  ii.  c.  7;  Ersk.  Prin.  i. 
iv.  G,  l:!,  14jr..] 


Heritable  Seen  rities. — Defimtions. — The  phrase  "heritable 
security"  is  detined  in  the  Titles  to  Land  G(jnsolidation  Act,  18G8,  for  the 
pur]H)ses  of  that  Act,  as  including  (s.  :l)  "all  heritable  lionds,  lionds  and  dis- 
jtosit  ions  in  security,  bonds  of  annualrent,  Itondsof  annuity,  ami  all  securities 
authorised  to  be  granted  by  section  7  of  19  &  20  Vict.  cap.  91,  and  all 
deeds  and  conveyances  whatsoever,  legal  as  well  as  voluntary,  which  are  or 
may  be  used  for  the  purpose  of  constituting  or  completing  or  transmitting 
a  security  over  lands  or  over  the  rents  and  proHts  thereof,  as  well  as  such 
lands  themselves  and  the  rents  and  profits  thereof,  and  the  sums, 
principal,  interest,  and  penalties  secured  by  such  securities,  luit  shall  not 
include  securities  by  way  of  ground  annual,  whether  redeemable  or  irre- 
deemable, or  absolute  dis])ositions  qualified  by  back  bonds  or  letters."  The 
Conveyancing  Act,  1874  (s.  3),  followed  in  this  respect  by  the  Heritable 
Securities  Act,  1894,  adopts  this  definition,  with  the  addition  of  real  burdens 
and  securities  by  way  of  ground  annual.  It  has  been  held  that  a  security 
over  a  registered  lease  fell  within  the  definition  in  the  Consolidation  Act,  1SG8 
{Stroyan,  1890,  17  E.  1170),  even  although  constituted  by  an  absolute 
assignation  with  a  back  bond,  on  the  ground  that  the  exclusion  of  absolute 
dispositions  did  not  apply  to  other  forms  of  ex  facie  absolute  transfers 
{Htroyan,  ut  supra,  per  Lord  Lee).  A  more  general  definition  of  the  phrase 
"heritable  security"  may  l)e  taken  from  the  opinion  of  Ld.  Paitherfurd 
Clark  in  the  same  case,  to  the  effect  that  any  security  over  a  heritable 
subject  is  a  heritage  security.  This  must  be  qualified  to  the  extent  that  a 
security  wdiicli  contains  a  formal  conveyance  of  a  heritable  subject,  but 
gives  the  creditor  no  right  over  that  subject,  and  no  means  of  acquiring  any 
right  over  it  by  diligence,  is  not  a  heritable  security.  Thus  Harbour 
Trustees  borrowed  money  on  mortgages  expressed  in  a  particular  form, 
whereby  the  harbour  and  works  were  assigned  to  the  creditor.  It  was  held 
that,  as  the  harbour  and  works  were  vested  by  the  Legislature  in  a  statutory 
body  for  jnildic  purposes,  a  private  creditor  could  not  attach  them  by 
diligence,  and  therefore  that  the  mortgages  in  question  were  only  personal 
oliligations  of  the  Trust,  and  not  real  or  heritable  securities  {Greenock 
Harhour  Trs.,  1888,  15  E.  343  ;  Bringloe,  1897,  34  S.  L.  L'.  449).  A 
railway  mortgage  or  debenture,  however,  issued  under  the  Railway  Companies 
(Scotland)  Act,  18G7,  has  l)een  held  to  be  a  hcritalile  set'urity,  in  respect 
that  altht)ugh  the  railway  could  not  be  attaclied  l)y  ordinary  diligence,  it 
was  open  to  the  mortgagees  or  debenture  holders  to  obtain  the  appointment 
of  a  judicial  factor,  whereby  they  entered  into  possession  of  the  sul)jects, 
and  might  ultimately  expose  them  to  sale  {Brcntclif,  1887,  14  II.  307). 

Earlier  Funns. — The  earlier  forms  of  heritable  security  in  Scotland  were 
devised  to  evade  the  rule  of  the  canon  law,  which  forbade  the  taking  t»f 
interest  as  usury.  Thus  the  direct  disposition  in  security  of  a  sum  lent, 
with  a  fi.xed  rate  of  interest,  being  impossible,  the  alternative  forms  of  an 
annualrent  secured  upon  land,  and  a  wadset,  were  ado]ited.  A  very  brief 
sketch  of  these  conveyances  may  be  given.     'J'he  bond  of  annualrent  was 
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originally  a  purchase  of  a  rent  or  annuity  secured  upon  land.     It  was 
secured  by  infeftmeut,  but  not  by  any  conveyance  of  the  lands,  and  ^yas 
thus  of  the  nature  of  a  real  liurden  (Menzies,  Conveyancing,  p.  845).     The 
creditor  was  in  the  position  of  the  holder  of  a  dehitum  fundi,  and  was  there- 
fore entitled  to  poind  the  ground  (Stair,  ii.  v.  8),  but  as  the  bond  contained 
no  disposition   of  the  lands,  it  could  not  form  a  title  for  adjudication  in 
implement  (Strachan,  1776,  M.  App.  voce  "Adjudication,"  No.  7,  explained  in 
WaUon,  1868,  6  Macp.  258).     In  its  original  form  the  bond  of  annual  rent 
contained  an  obligation  for  payment  of  Uie  rent,  but  no  obligation  to  repay 
the  principal  sum,  and  no  riglit  to  insist  on  redemption,  and  was  thus  an 
absolute  purchase  of  an  annuity,  and  not  a  security.     In  process  of  time, 
however,  a  clause,  known  as  a  clause  of  requisition,  giving  the  granter  of 
the  bond  the  right  to  redeem,  was  added,  and  the  addition  of  a  personal 
obligation  for  tlie  principal  sum  advanced  converted  the  bond  of  annualrent 
into  the  modern  heritaljle  bond.     It  is  still,  however,  used  in  its  original 
form  under  the  Entail  Acts  (38  &  39  Yict.  c.  61,  s.  8  :  41  &  42  Vict.  c.  28,  s.  3). 
Wadset. — The  form  of  security  known  as  a  wadset  was  either  proper 
or  improper.     "A  proper  wadset  is,  where  the  fruits  and  profits  of  the 
thing  wadset  are  simply  given  for  the  annualrent  of  the  sum,  and  the 
hazard  or  benefit  thereof,  whether  it  rise  or  fall,  is  the  wadsetter's  "  (Stair, 
ii.  X.  9).     The  addition  of  a  back  tack,  securing  the  granter  in  the  posses- 
sion of  the  subjects,  or  of  an  obligation  to  account  for  the  profits  of  the 
subject,  converted  the  security  into  an  improper  wadset,  as  the  essential 
feature  of  the  proper  w^adset  was,  that  the  creditor  looked  to  obtain  interest 
for  his  advance  solely  to  the  fruits  or  profits  of  the  sul)ject,  and  not  to  the 
personal  obligation  of  the  debtor.     In  a  wadset,  the  creditor  was  known  as 
the   wadsetter— the   debtor,  in  respect  of   his  right  of   reversion,  as   the 
reverser.     The  security  was  constituted  by  an  ordinary  disposition  of  the 
lands  to  the  w^adsetter,  usually  with  a  holding  de  me,  and  was  completed 
by   infeftinent.     The   right   of   reversion   w^as   usually   provided   for  in  a 
separate   deed,   and   the    contract  was  thus  a  mutual  one,  in  which  the 
reverser  conveyed  the  lands,  and  the  wadsetter  undertook  to  grant  a  right 
of   reversion   (Dallas,   Styles,   p.    709).     A  reversion  was   not   binding  on 
singular  successors  of   the  wadsetter   until  the  Act  1469,  c.  27,  and  its 
registration  in  the  register  of  sasines  and  reversions  was  first  enacted  by 
the  Act  1617,  c.  16.     The  wadset  was  declared  redeemable  by  payment  of 
the  capital  sum,  at  a  time  and  place  fixed  in  the  reversion ;  if  payment  was 
refused,    the   lands  might  l)e   recovered   by  a   declarator    of    redemption 
(Menzies,  Conrcyancing,  p.  848).     Such  a  declarator  has  been  sustained  at 
the  instance  of  parties  holding  real  burdens  on  the  reversion,  who  alleged 
tliat  the  wadset  had  been  extinguished  by  the  wadsetter's  intromissions 
with  the  rents  {Wright,  1855,  17  D.  629).     It  is  a  point  never  definitely 
settled,  whether  the  record  could  be  cleared,  on  the  redemption  of  a  wadset, 
bv  a  simple  renunciation;  or  whether  formal  resignation  was   necessary 
(biihe  of  lioxburgh,  1825,  1  W.  &  S.  41). 

Modern  Forms. — The  forms  of  heritable  security  in  use  in  modern 
practice  are  the  bond  and  disposition  in  security,  the  absolute  disposition 
with  back  IjoikI,  and  the  real  or  reserved  burden.  The  first  two  forms  are 
constituted  by  direct  conveyance  of  the  lands,  redeemably  in  the  one  case, 
absolutely  in  the  other ;  the  last  contains  no  disposition  of  the  lands,  but 
is  constituted  as  a  burden  on  the  right  of  a  party  to  whom  they  are 
conveyed.  The  form  of  security  known  in  England  as  an  equitable 
mortgage,  Ijy  which  the  pledge  of  the  title-deeds  of  an  estate  confers  on 
tlie    pledgee    the    rights   of    a   security-lujlder   over    that   estate,   is   not 
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recognised  in  Scotland,  and,  if  adopted,  would  not  confer  upon  the  pledjice 
any  right  whicli  wdnld  \ni  available  against  the  singular  successors  of  the 
pledgor,  or  against  his  general  creditors  (Christie,  18G2,  24  J).  1182).  It 
is  not  proposed  here  to  enter  into  a  discussion  oi  the  details  of  the  various 
forms  of  security,  which  are  dealt  with  under  their  respective  heads. 

Ccqmcitjj  to  Urant. — As  a  general  rule,  any  person  who  is  in  possession 
of  heritable  property,  and  is  capalde  of  contracting,  may  grant  a  heritalde 
security.  A  ])U]»il  cannrtt  himself  burden  his  lands,  and  his  tutor  can  only  do 
so  by  olitaining  the  autiiorily  of  the  Court  {i^cotCn  Trs.,  1887,  14  li.  164;'.). 
A  minor,  wdth  curators,  requires  their  consent  (Bell,  Frin.  2096),  and  it  is 
ildiibLful  whether  a  security  by  a  minor  without  curators  would  be  valid 
(per  Ld.  Tres.  Inglis  in  ffill,  1879,  7  It.  G8).  A  trustee  recpiires  either 
ex[)ress  powers  in  the  trust-deed,  the  authority  of  the  Court,  or  the  cf»nsent 
of  all  tiie  Ijeneficiaries,  if  they  are  alive  and  capable  of  acting  (.'30  &  ;'>1 
Vict.  c.  97,  s.  3).  A  married  woman  requires  the  consent  of  her  husband, 
unless  his  Jus  administrationis  has  been  excluded  (Fraser,  H.  &  W.  i.  814  ; 
More,  Notes  to  Stair,  p.  xvii ;  Boj/Ir,  1822,  1  S.  372).  A  husband  may  grant 
a  security  over  his  own  liferent  of  the  wife's  estate,  but  cannot  affect  it 
further  (Fraser,  //.  &  W.  i.  811).  The  power  of  a  corporation  holding 
heritable  property  to  grant  a  lieritable  security  would  seem  to  depend  on 
wliether  it  has  power  to  borrow,  and  wdiether  the  heritable  property  in 
question  is  or  is  not  dedicated  to  public  uses.  A  trading  company  has  the 
power  to  borrow,  if  such  an  act  is  within  the  ordinary  scope  of  its  business, 
and  not  forbidden  in  the  memorandum  or  articles  of  association  (Blackburn 
Society,  1885,  29  Ch.  D.  902,  and  see  Bateman,  1876,  L.  E.  1  C.  P.  499).  The 
bori'owing  powers  of  companies  under  particular  Statutes,  or  under  tlie 
Companies  Clauses  Acts,  depend  on,  and  are  limited  by,  the  Statute  by 
which  the  company  is  incorporated,  and  any  borrowing  beyond  those  limits 
is  ultra  vires,  a.n^  wdll  not  form  a  binding  debt  (Wenlock,  1885,  10  A\>\). 
Cas.  354;  Blackburn  Society,  1885,  29  Ch.  D.  902).  A  royal  burgh  has  the 
power  to  borrow  and  to  alienate  its  heritable  property,  and  therefore  has 
probably  the  power  to  grant  heritalde  securities  (Royal  Bv.njli  of  Benfrew, 
1892,  19  R  822).  Much  of  the  heritable  property  of  a  burgh,  however,  is 
of  a  kind  destined  to  public  uses,  such  as  parks  and  public  buildings,  and 
a  security  purporting  to  convey  such  subjects  would  be  ineffectual, 
inasmuch  as  they  are  not  open  to  the  diligence  of  private  creditors 
(Sanderson,  1859,  22  D.  24;  Greenock  Harbour  Trs.,  1888,  15  R  343). 
Even  over  subjects  which  are  not  puldic,  but  which  form  a  source  of 
revenue  to  the  burgh,  a  security  would  be  reducible,  as  contrary  to  the 
fundamental  principles  of  burgh  administration,  if  it  were  granted  for  an 
inadequate  consideration  (per  Boyle,  L.  J.  C,  in  Mayist rates  of  Selkirk, 
1828,  6  S.  955).  Local  authorities,  such  as  a  county  council  or  parish 
council,  are  usually  authorised  to  borrow  money  on  the  security  of  the  rates 
(52  &  53  Vict.  c.  30,  s.  57;  57  &  58  Vict.  c.  58,  s.  28);  and  it  would  seem 
very  doubtful  wdiether  they  have  any  implied  power  to  grant  a  lieritable 
security  in  the  event  of  their  possessing  heritable  property. 

Title  to  Grant. — Any  interest  in  heritable  property  may  be  made  the 
suliject  of  a  security.  Thus  a  bond  may  be  granted  by  a  superior  over 
the  dominium  directum  (Campbell,  1865,  4  M.  23),  l)y  the  creditor  in  an 
existing  heritable  security  (Stein's  Creditors,  1793,  ^lor.  14127),  or  by  a 
leaseholder.  Where,  however,  the  title  of  the  granter  is  either  limited,  as 
in  the  case  of  an  heir  of  entail,  or  incomplete,  as  in  the  case  of  land  held  on 
a  personal  title,  special  forms  of  security,  or  special  procedure  on  complet- 
ing the  security,  have  to  be  adopted. 
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Securities  under  Entail. — Apart  from  the  relaxations  in  tlie  fetters  of  a 
strict  entail  contained  in  the  entail  Statutes,  an  heir  in  possession  could 
grant  a  security  over  his  own  liferent  interest  {Nairne,  15  Eeh.  1810,  F.  C), 
but  was  unahle  to  affect  the  fee,  except  under  a  special  ])rovision  in  the 
particular  entail  (Duchess  of  11  ichmond,  1837,  IG  S.  172).     lly  the  Aberdeen 
Act  (5  Geo.  IV.  c.  87)  and  subsequent  Statutes  (31  &  32  Vict.  c.  84,  s.  G : 
38  &  39  Vict.  c.  61,  s.  10  ;  11  &  12  Vict.  c.  36,  ss.  21,  23,  33 ;  16  &  17  Vict 
c.  94,  s.  23)  an  heir  of  entail  is  entitled  to  burden  the  fee  by  granting, 
under   the  authority  of  the  Court,  an  ordinary  bond  and  dis])ositi(jn  in 
security,  in  order  to  secure  provisions  for  his  wife  and  children.     Under 
31  &  32  Vict.  c.  84,  s.  11,  entailer's  debts,  i.e.  debts  for  which  the  estate  is 
liable   to   be  adjudged,  may  be  charged  in  the   same  way  as   children's 
provisions.     Under  the  Montgomery  Act  (10  Oeo.  iii.  c.  51)  and  38  &  39 
Vict.  c.  61,  s.  7,  8;  41  &  42  Vict.  c.  28,  s.  3;  45  &  46  Vict.  c.  53,  ss. 
5,  6,  an  heir  of  entail  in  possession,  who  has  expended  money  in  certain 
improvements  on  the  estate,  may  ol)tain  the  authority  of  the  Court  to 
execute  either  (a)  a  bond  of  annualrent  at  the  rate  of  £7,  2s.   for  each 
£100  expended  for  twenty-five  years,  or  (h)  a  bond  and  disposition  in 
security  for  three-fourths  of  the  sum  expended.     Under  the  Eutherfurd 
Act  (11  &  12  Vict.  c.  36,  s.  4)  and  the  Entail  Act,  1882  (45  &  46  Vict, 
c.   53,  s.  4),  power  is  given  to  every  heir  of  entail  to  burden  his  estate 
on   obtaining   the    same   consents,   if   any,  which   w^ould    entitle   him   to 
disentail.     These  depend  on  whether  the  heir  was  l)orn  before  or  after  the 
date  of  the   entail,  and  will   be  found  under  the  heading  Entail.      In 
every  case  in  which  a  security  afi'ecting  the  fee  of  the  estate  is  granted 
by  an  heir  of   entail,  the   authority  of   the  Court  must  be  obtained  by 
petition.     Any  judgment   of    the    Court   authorising   any   instrument    of 
disentail,  disposition,  or  bond  and  disposition  in  security,  if  not  brought 
under  review  by  appeal  to  the  House  of  Lords,  and  if  no  action  of  reduction 
has  been  brought  during  the  two  years  during  which  such  an  appeal  is 
competent,  is  no  longer,  as  regards  third  parties  dealing  hond  fide  on  the 
faith  thereof,  reducible  on  the  ground  of  any  irregularity  or  non-compliance 
wdth  the  provisions  of  the  entail  Statutes  (16  &  17  Vict.  c.  94,  s.  24;  45 
&  46  Vict.  c.  53,  s.  29 ;    Viscount  Fincastle,  1876,  3  E.  345). 

Securities  granted  on  Inroinj^Iete  Title. — The  grantor  of  a  heritable 
security  may  l^e  a  person  who  holds  lands  on  a  Jus  erediti,  without  any 
formal  or  valid  title.  This  may  occur  if  the  security  is  granted  while  the 
granter's  title  rests  merely  on  missives  of  sale,  or  is  merely  a  right  to 
demand  a  conveyance  from  trustees,  or  is  open  to  some  oljjection  which  is 
fatal  to  liis  feudal  title  without  interfering  witli  his  personal  riglit  to  the 
lands  {Straehan,  1776,M.  Ap^).  voce  "Adjudication,"  Xo.  7 ;  Edviond,  1855, 18  I). 
47  ;  aff'd.  1858,  3  Macq.  116  ;  Paul,  1835, 13  S.  818).  The  effect  of  a  security 
granted  in  any  of  these  circumstances  is  to  place  the  creditor  in  the  position 
of  an  assignee  of  a  jus  erediti,  or  personal  ol)ligation,  but  not  to  give  him  a 
real  right  over  the  lands.  His  security  may  be  completed,  in  a  question 
witli  the  granter,  his  creditors  or  anyone  deriving  right  from  him,  either  by 
registration  of  the  Ijoml  in  tlu;  Eegister  of  Sasines,  or  by  intimation  to  the 
X)arty  or  parties  who  are  debtors  in  the  jus  erediti  {Edmond,  cit.).  He  then 
is  placed  in  tlie  position  of  tlie  holder  of  an  intimated  assignation.  He  is, 
however,  exposed  to  the  danger  tliat  his  right  may  be  excluded  by  a 
subsequent  disposition  granted  by  tlie  person  infeft  in  the  lands,  which, 
if  duly  made  real  by  infeftment,  would  Ijc  preferable  to  the  right  of  the 
granter  of  the  security,  and  therefore  to  that  of  the  security  holder  (Calder, 
1806,  Hume,  440).     In  such  cases  the  security  may  be  completed  either  by 
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the  complotioii  nt'  the  title  of  tlie  grauter,  which  will  accresec  U^  the  title  of 
tiie  grantee  {^ican,  18GG,  4  M.  003;  Sinith,  1809,  8  M.  204),  or  hy  au  action 
of  adjudication  in  ini]»l(!nicnt,  tlirecle«l  against  the  person  last  infeft  in  the 
lands  {.WUnyur,  184.;,  5  D.  888;    U^idsvii,  180.S,  0  M.  258). 

Again,  the  granter  of  a  heritable  seeurity  may  l)e  the  huldur  of  a 
personal  right  to  lands,  i.e.  he  may  have  a  right  to  take  infeftment,  but 
not  have  done  so.  Tiic  distinction  between  this  case  and  the  one  above 
considered  is  that  the  holder  of  a  personal  right  can  take  infeftment 
without  the  intervention  of  any  third  party,  while  the  holder  oi  a  Jus  crcditi 
requires  a  conveyance,  voluntary  or  juihcial,  from  the  person  who  is  debtor 
therein.  The  ordinary  cases  of  securities  granted  on  a  personal  right  arise 
when  the  granter  has  a  disposition  in  his  favour,  on  which  he  has  not  taken 
infeftment,  or  where  he  is  an  heir  who  has  not  made  up  a  title,  but  possesses 
on  the  personal  right  conferred  l)y  sec.  9  of  the  Conveyancing  Act,  1874. 
In  such  cases  the  security  holder  is  exposed  to  a  double  risk.  His  right  may 
Ijc  excluded  by  a  disposition  granted  by  the  party  infeft  in  the  lands  {Ccddcr, 
1800,  Hume,  440 ;  iJell,  rrin.  772),  or  by  a  conveyance  subsequently 
granted  by  the  granter  of  the  security,  but  made  real  before  it  {Auchindoss, 
1894,  21  R  1091  ;  see  Uell,  1737,  M.  2848;  2  Eoss,  L.  C.  410  (Adjudger)). 
The  defect  in  the  title  of  the  security  holder  may  be  cured  either  Ijy 
accretion,  if  the  title  of  the  granter  of  the  security  is  completed  {Glassford's 
Exrs.,  1850,  12  D.  893 ;  Smith,  1809,  8  ]\1.  204),  or  by  the  methods  provided 
by  the  Consolidation  Act,  1808.  Under  that  Act,  if  the  granter  of  the 
security  is  the  disponee  in  a  general  disposition,  the  grantee  may  complete 
his  title  by  expeding  and  recording  a  notarial  instrument  in  the  form  of 
Sched.  L,  setting  forth  the  title  of  the  granter,  and  the  title,  or  series  of  titles, 
by  which  his  own  right  was  acquired  (Consolidation  Act,  1868,  s.  19).  If 
the  granter  was  in  right  of  a  specific  disposition  of  the  lands,  the  grantee 
may  either  record  that  disposition,  together  with  a  notarial  instrument  in 
the  form  of  Sched.  N,  or  expede  and  record  a  notarial  instrument  in  the 
form  of  Sched.  J  (s.  23).  It  would  seem  somewhat  doubtful  wliether  the 
creditor  in  a  security  granted  by  an  heir  holding  a  personal  right  can 
complete  his  title  without  an  action  of  adjudication  m  implement.  A 
method  for  the  completion  of  tlie  title  of  a  disi)onee  from  an  heir  is  provided 
by  the  Conveyancing  xVct,  1874  (s.  10,  Sched.  E),  but  it  seems  douljlful 
whether  its  nse  is  competent  to  a  security  holder,  at  least  if  the  security 
is  ex  facie  redeemable. 

Reduction  of  Title  of  Granter. — The  reduction  of  the  title  c»f  the  granter 
of  a  heritable  security  does  not  necessarily  avoid  the  right  of  the  creditor. 
If  a  party  holds  land  on  a  title  which  is  good  on  the  face  of  the  records, 
it  would  appear  that  a  heritable  security  granted  by  him  for  onerous  causes, 
and  duly  made  real,  would  form  a  valid  burden  on  the  lands,  even  although 
the  title  of  the  granter  were  nltimatcly  reduced  on  some  latent  groiuid 
{Heron,  1749,  3  lioss,  L.  C.  243 ;  Caldcr,  1800,  Hume,  440).  The  principle 
of  these  cases  would  not  hold  if  the  title  of  the  granter  were  actually  under 
challenge  at  the  date  of  the  granting  of  the  security  {Wauchopc,l%Vl,'6 
Koss,  L.  C.  259),  or,  probably,  if  the  title  of  the  granter  were  an  absolute 
nullity,  if,  for  instance,  it  were  founded  on  a  forged  deed  (see  Lord 
Kilkerran's  note  to  Heron,  cit.  in  3  Eoss,  L.  C,  at  p.  248).  And  if  the  title 
of  the  granter  was  snbject  to  an  objection  which  a  proper  searcli  would 
have  disclosed,  the  security  will  be  avoided  on  that  title  being  reduced. 
Thus,  in  a  recent  case,  a  testator  disi)oned  lauds  to  A.,  subject  to  the 
provision  that  "  in  the  event  of  A.  dying  without  leaving  any  male  heir  of 
his  body  "  the  lands  should  revert  back  to  1).     A.  never  made  up  any  title 
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under  the  disposition,  but,  during  liis  lifetime,  JJ.  expede  and  recorded  a 
notarial  instrument  thereon,  which  was  registered  on  his  behalf  "  in  eventual 
fee."  This  title  was  reduced  at  the  instance  of  the  testamentary  trustees 
of  A.,  and,  in  a  question  as  to  the  position  of  a  lessee  under  a  lease  granted 
by  B.,  it  was  pointed  out  by  Lord  Trayner,  that  as  B.'s  title  was  defective 
on  the  face  of  it,  no  real  right  granted  by  him  could  affect  the  lands  after 
his  title  was  reduced  (Beid's  Tr.,  1896,  23  R  636). 

International  Law  of  Jleritahlc  Securities. — The  question  as  to  the 
international  law  of  heritalJe  securities  is  not  directly  settled  by  any 
Scotch  decision.  But  there  can  be  no  doubt  that  the  effect  of  a  securit}-, 
as  a  real  right  in  land,  must  be  determined  liy  the  lex  loci  rei  sitcc,  and 
therefore  that  a  question  as  to  a  heritaljle  security  over  heritage  in  Scotland 
would  be  decided  by  Scotch  law,  even  although  the  granter  or  grantee,  or 
both  of  them,  were  domiciled  abroad  (cf.  Mackintosh,  1895,  22  E.  345  (Lease)). 
In  England  it  has  been  held  that  the  question  as  to  what  terms  were 
sufficient  to  carry  Scotch  heritage  must  be  determined  by  Scotch  law,  in 
tlie  construction  of  an  English  will  {Johnstone,  1817,  4  Madd.  474,  note). 
Similarly,  where  an  Enghsh  company  issued  obligations  purporting  to  charge 
heritable  property  situated  in  Florence,  it  was  held  that  the  validity  of 
these  charges  must  be  determined  by  Italian  law  {Norton,  1877,  7  Ch.  Div. 
332). 

Heritable  Securities  in  competition  with  other  Rights- — In 
a  question  between  two  securities  over  the  same  subject,  the  criterion  of 
preference  is  not  the  date  of  granting,  or  the  form  of  the  security,  but 
the  date  at  which  infeftment  is  taken,  or,  in  modern  practice,  the  date 
at  which  the  disposition  constituting  the  security,  or  a  notarial  instrument 
upon  it,  is  recorded  in  the  Register  of  Sasines  (Stair,  iii.  1.  21 ;  Ersk.  ii.  3. 
48:  Act  1617,  c.  16;  31  &  32  Vict.  c.  101,  s.  120).  The  special  rules  in 
the  case  where  the  subject  of  the  security  is  a  lease  will  be  found  under 
the  heading  Lease.  The  fact  that  a  security  may  be  granted  in  the  form 
of  an  absolute  disposition  is  immaterial  in  a  question  with  other  heritable 
creditors,  as,  in  a  question  with  such  creditors,  the  rights  and  liabilities  of 
such  a  disponee  are  those  of  a  creditor  {Licp-s.  of  City  of  Glasgow  Bank, 
1882,  9  E.  689).  Among  other  rights  over  land  with  wdiich  a  heritable 
security  may  be  brought  into  competition,  those  of  importance  are — 
(1)  public  burdens;  (2)  feu  -  duty ;  (3)  terce ;  (4)  rights  acquired  by 
diligence. 

Public  Burdens. — All  ordinary  public  burdens  are  a  first  charge  on  the 
property  on  which  they  are  laid,  and  are  therefore  preferable  to  the  right 
of  a  heritable  creditor,  wliether  in  possession  or  not  (Poor-Law  Act,  1845,  s. 
88  ;  Taxes  Management  Act,  1880,  s.  4;  Preferential  Payments  in  Bankruptcy 
Act,  1888 ;  North  British  Property  Invest.  Co.,  1888,  15  E.  885).  It  may  be 
more  doubtful  whether  a  special  local  rate  is  preferable.  The  question  will 
depend  on  the  terms  of  the  Act  under  which  it  is  levied,  but  there  is  a 
strong  presumption,  which  will  only  yield  to  very  unequivocal  terms,  that 
such  a  rate  is  to  be  preferable  to  all  private  interests  {Greenock  Board  of 
Police,  1885,  12  E.  832). 

livjhts  of  Superior. — Feu-duty  and  the  casualty  of  relief  are  burdens  on 
land  preferable  to  any  heritable  security  (Ersk.  ii.  5.  50).  The  casualty  of 
composition,  if  taxed  and  expressly  stipulated,  is  a  dchitum  fundi,  and  thus 
preferable  to  all  leal  rights  subsequently  granted ;  but  it  is  still  doubtful 
whether  an  untaxed  composition  can  be  regarded  as  more  than  a  personal 
obligation  of  the  vassal  {Stev-art,  1880,  8  E.  270).  A  stipulation  for  an 
increase   of  the   feu- duty  at  certain  fixed  periods,  under  sec.   23   of  the 
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Conveyancing;    Act,    1874,    doubtless    creates    a    dchilnm   fundi,   and    is 
preferable. 

Widow's  Tcrcc. — Tlie  real  riglit  of  a  lieritable  creditor  cannot  Ijc  brou^dit 
ill  comjndo  with  terce,  that  is,  the  creditor  cannot  uphft  the  rents  of  the 
subjects  all'ected  by  the  terce  and  ap})ly  them  in  reduction  of  his  debt  or 
interest,  except  to  the  extent  of  one-third  of  the  interest,  for  which  the 
widow  is  liable  (Bdschicr,  1780,  M.  158G3 ;    ir/iisr,  1895,  3  S.  L.  T.  No.  11). 

Adjudijcr. — An  adjudger  ranks  with  a  heritable  creditor  accoidiiiif  t<j 
the  date  of  their  respective  infeftnients  (Stair,  iv.  35.  8).  At  connnon  law, 
however,  it  was  held  that  the  raising  of  an  action  of  adjudication  rendered 
tlie  subjects  litigious,  witli  tlie  eilect  that  no  infeftnient  taken  after  the 
raising  of  the  action  could  rank  Ijcfore  the  adjudger's  right,  ]»rovided  that 
tiiere  was  no  undue  delay  in  the  completion  of  the  diligence  (Stair,  iv.  35. 
17  ;  Wallaec,  173G,  1  Eoss,  L.  C.  228  ;  Duchess  of  Uowjlas,  17G4,  1  Eoss,  L.  C. 
233).  For  this  rule  the  Consolidation  Act,  18G8  (s.  159),  has  substituted 
a  provision  whereby  an  adjudger  can  render  the  subjects  litigious  by 
recording  in  the  Eegister  of  Sasines  a  notice  of  the  signeted  s\immons  of 
adjudicati(jn,  without  which  the  action  has  now  no  ehect  in  rendering  the 
subject  litigious.  A  more  complicated  question  of  j^reference  arises  when 
two  or  more  adjudications  are  led,  and  a  heritable  security  is  completed 
after  the  first  but  before  the  others.  By  the  Act  IGGl,  c.  62,  all 
adjudications  led  before  that  first  made  effectual,  and  all  led  within 
a  year  and  a  day  thereafter,  rank  j;a?'i  j;ass2i.  (See  Adjudication.)  The 
dilliculty  which  arises  in  ranking  a  heritable  creditor  and  two  adjudgers, 
who  inter  sc  rank  ^j)«?'i  jxissu,  but  of  whom  one  is  preferable,  and  the  other 
])ostponed,  to  the  heritable  security,  has  been  solved  as  follows: — The  prior 
adjudger  is  ranked  for  his  whole  debt  in  preference  to  the  heritable 
creditor,  who  is  then  ranked  on  the  balance  in  preference  to  the  second 
adjudger.  The  second  adjudger  is  then  entitled  to  draw  from  the  ranking 
of  tlie  first  adjudger  the  amount  by  which  that  ranking  exceeds  what  it 
would  have  been  had  the  heritable  security  never  existed,  and  the  question 
been  one  with  adjudgers  alone  (Bell,  Co7n.  ii.  404;  Binning,  1747,  1  Eoss, 
L.  C.  248 ;  Chalmers,  1737,  1  Eoss,  L.  C.  253). 

Inhibition. — An  inhibition  strikes  at  all  heritable  securities  afterwards 
granted  by  the  party  against  whom  it  is  used,  unless  the  subject  of  the 
security  is  acquh-ed  after  the  inhibition  is  used  (ConsoHdation  Act,  18G8, 
s.  137).  The  date  of  an  inhibition  is  the  date  at  which  it  is  registered  in 
the  General  Eegister  of  Inliibitions,  unless,  before  or  after  its  execution,  a 
notice  is  registered  in  that  Eegister,  when,  if  the  inhibition  and  tlie 
execution  thereof  are  duly  registered  wuthin  twenty-one  days  from  the  date 
of  the  registration  of  the  notice,  that  date  is  held  to  be  the  date  of  the 
inhibition  (Consolidation  Act,  18G8,  s.  155,  Sched.  PP).  The  inhibition 
strikes  at  all  voluntary  real  rights  granted  after  its  date  to  the  eflect  of 
entitling  the  inhibitor  to  reduce  the  real  right  in  question,  so  far  as  he  is 
prejudiced  thereby,  ex  capite  inhihitionis  (Stair,  iv.  50;  Bell,  PW^.  2310). 
It  does  not,  however,  strike  at  a  security  granted  before  its  date  but 
completed  after  it,  or,  probably,  at  a  security  granted  after  the  inhibition 
in  pursuance  of  a  prior  obligation  to  grant  it  {Licingston,  1842,  5  D.  1). 
When  there  are  several  heritable  securities  atlected  by  a  prior  inhibition, 
the  burden  of  the  inhibitor's  right  falls  entirely  on  the  security  which  is 
lowest  in  the  ranking  (Creditors  of  Langton,  17G0,  M.  6905).  Questions  of 
some  complication  have  arisen  in  cases  where  the  rights  of  inhibitors, 
adjudgers,  and  herital)le  creditors  over  the  estate  of  the  common  delator 
have   come  into  conflict.     The  canons  of  ranking  in  such  circumstances 
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will   be  found   drawn  out  in    Bell's  Com.   (ii.  41.'5),  in  terms   which   have 
received  the  appro\al  of  the  Court  {Baird  axd  Brovm,  1872,  10  M.  414). 

Thritahlc  Securities  in  Debtor's  Succession. — On  the  death  of  the  debtor 
in  a  heritable  security,  his  whole  estate,  heritable  and  moveable,  is  liable  to 
the  creditor,  who  is  not  bound  to  discuss  the  heir  before  proceeding  against 
the  executor  {M'Gillivrays  Exrs.,  1857,  10  1).  1099).  The  liability  of  an 
executor  is  limited  l)y  the  value  of  the  estate  to  wdiich  he  confirms  {llenion., 
1851,  14  D.  35);  of  an  heir,  by  the  value  of  the  estate  to  which  he 
succeeds  (Conveyancing  Act,  1874,  s.  12);  of  a  disponee  or  legatee,  by  the 
value  of  the  estate  disponed  or  left  to  him  (Bruce,  1826,  5  S.  119;  Welch's 
Exrs.,  1896,  23  K.  772).  The  personal  obligation  in  any  heritable  security 
(not  including  a  security  by  ex  facie  absolute  disposition)  transmits  against 
any  person  taking  the  estate  by  succession,  gift,  or  bequest,  and  forms  a 
burden  on  his  title  in  the  same  way  as  it  did  on  that  of  his  ancestor  or 
author  (Conveyancing  Act,  1874,  s.  47  ;  or  see  Lamh,  1889,  27  S.  L.  E.  242  ; 
Welch's  Exrs.,  supra).  If,  however,  a  creditor  elects  to  proceed  against  heirs, 
he  must  discuss  them  in  a  certain  order.  The  heir  who  succeeds  to  the 
particular  subject,  or  is  burdened  with  the  obligation,  must  be  discussed 
before  calling  on  the  heir-at-law,  and,  under  a  settlement  in  favour  of 
heirs-male,  the  heir  of  line  must  be  discussed  before  the  heir-male  (Ersk. 
iii.  8.  52).  In  a  question  between  the  representatives  of  the  debtor,  on 
intestacy,  the  burden  of  the  heritable  security  must  be  borne  by  the  heir, 
and  the  executor,  on  payment,  is  entitled  to  relief  (Ersk.  iii.  9.  48 ;  Duncan, 
1883,  10  E.  1042).  Eremonition  of  payment  given  before  the  death, 
however,  probably  makes  the  burden  fall  on  the  executor  {Earl  of  3Iinto, 
1825,  1  W.  &  S.  678).  The  mere  fact  that  the  subjects  of  the  security  are 
insufficient  to  meet  the  debt,  or  that  the  security  would,  in  a  question  with 
other  creditors,  be  reducible,  does  not  relieve  the  heir  {BeWs  Tr.,  1884,  12 
E.  85) ;  but  the  question  may  still  be  open,  whether  the  granting  of  a 
heritable  security  as  an  additional  safeguard  to  a  large  debt  inimarily 
secured  over  moveable  property  will  render  the  whole  debt  heritable  and  a 
burden  on  the  heir.  In  testate  succession,  a  direction,  or  a  distinct 
evidence  of  intention,  as  to  the  estate  from  which  a  heritable  debt  should 
be  paid,  will  render  it  a  burden  on  that  estate  (Maclcod's  Tr.,  1871,  9  M. 
903),  but  the  general  rule  is  that  the  disponee  of  the  estate  subject  to  the 
burden  is  liable  for  it,  even  if  there  is  a  general  direction  to  executors  to 
pay  all  debts  (Eraser,  1804,  M.  App.  "  Heir  and  Executor,"  No.  3;  aftd.  3  Eat. 
642 ;  Dour/lass  Tr.,  1868,  6  M.  223).  When  two  estates  are  burdened 
with  a  bond,  and  are  left  to  different  disponees,  the  burden  of  the  bond 
must  be  borne  rateably,  according  to  the  value  of  the  estates,  under 
deduction  of  any  charge  preferable  to  the  bond  which  may  happen  to 
affect  either  estate  (Eerrier,  1896,  23  E.  703). 

Succession  to  Creditor. — In  the  succession  of  the  creditor,  heritable 
securities,  including  real  burdens  (Conveyancing  Act,  1874,  s.  30),  and 
securities  over  leases  (Stroyan,  1890,  17  It.  1170),  but  not  including  an 
absolute  disposition  with  a  back  bond  (Consolidation  Act,  1868,  s.  3),  are 
now  moveable  (Consolidation  Act,  1868,  s.  117).  They  are  still,  however, 
heritaljle  in  successions  opening  before  31  December  1868  (Brovm,  1870, 
8  M.  439) ;  where  the  security  is  expressly  taken  in  favour  of  executors ; 
and  in  regard  to  questions  of  leyitim,  taxation,  rights  of  courtesy  and  terce, 
jus  mariti  and  jus  relictm  (Consolidation  Act,  1868,  s.  117  ;  see  Hai^e,  1889, 
17  E.  105).  It  has  been  held  that  heritable  securities  fell  under  a  mortis 
causa  disposition  of  moveable  estate  (Gulhrie,  1880,  8  E.  34),  but  that  a 
heritable  security  to  which  a  w^ife  succeeded  as  next  of  kin  of  the  creditor 
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did  not  fall  under  the  jus  mariti  of  her  Imshand  (Hoihje,  1879,  7  li.  259). 
A  seeurity  in  which  executors  are  not  excluded  may  he  rendered  heritahle, 
(«)  where  Ihe  liond  or  a  notarial  instrument  tiiereon  is  recdrded  in  the 
liegister  of  Sasiues,  hy  recording  a  minute  in  the  form  of  Schedule  Di)  of 
the  Consolidation  Act;  and  {h)  where  neither  the  hond  nor  a  notarial 
instrument  thereon  is  recorded,  by  endorsing  a  minute  in  the  form  of 
Seliedule  DD  on  the  liond,  and  recording  it  with  that  endorsation  in  the 
Kegister  of  Sasines  (Consolidation  Act,  18G8,  s.  117).  The  exclusion  of 
executors,  whether  ellected  in  the  bond  or  hy  minute,  may  be  removed 
either  by  the  creditor  recordhig  a  minute  in  the  form  of  Schedule  EE  of 
the  18G8  Act  in  the  Kegister  of  Sasines,  or  by  his  assigning,  conveying, 
or  l)e(iueathing  the  bond  to  himself  or  any  other  per.son,  without  re^teating 
the  exclusion  of  executors,  when  the  Ijond  beconjes  movealjle  on  sucii 
assignation,  etc.,  taking  effect  (Consolidation  Act,  s.  117). 

Position  of  Creditor  in  Contracts  made  hj  Debtor. — The  rights  and 
remedies  of  tlie  creditor  in  a  heritable  security  depend  largely  upon  the 
form  of  security  adopted,  and  are  treated  of  under  the  headings  Absolute 
Disposition,  Bond  and  Disposition  in  Security,  and  Burden.  The  more 
general  (|uestion  as  to  the  position  of  llie  creditor  in  regard  to  contracts 
entered  into  by  the  debtor  with  relation  to  the  subjects  may  ])e  discussed 
iicre.  The  general  principle  would  seem  to  be,  that  the  debtor,  so  long  as 
he  is  allowed  to  remain  in  possession,  is  entitled  to  carry  on  the  ordinary 
management  of  the  subjects,  and  that  his  acts  of  ordinary  management, 
such  as  the  granting  of  leases,  will  be  binding  on  the  creditor.  But  the 
creditor  is  not  bound  l)y,  nor  entitled  to  enforce,  contracts  relating  to  the 
subjects  which  fall  outside  the  ordinary  powers  of  management,  and  to 
which  he  was  not  a  party.  Thus  a  debtor,  in  feuing  part  of  lands  which  were 
subject  to  a  security,  undertook  certain  personal  obligations  in  the  nature 
of  building  restrictions  with  regard  to  the  part  still  unfeued.  It  was  held 
that  these  were  not  binding  on  a  purchaser  from  the  heritable  creditor,  and 
the  opinion  was  indicated  that  it  was  more  than  doubtful  whether  they 
would  have  been  binding  even  if  they  had  been  expressed  as  conditions  of 
the  feu  rights  {Moricr,  1895,  23  R.  67).  Conversely,  the  opinion  has  been 
expressed,  that  if  the  debtor  enters  into  a  contract  of  sale  of  the  subjects 
and  allows  the  purchaser  to  resile,  the  creditor  has  no  title  to  insist  on  the 
t'ultilment  of  the  contract  of  sale  (Smith,  1895,  23  R.  60).  And  where  the 
proprietor  of  bonded  subjects  entered  into  a  contract  with  a  neighbouring 
proprietor,  whereby  each  undertook  certain  obligations  witli  a  ^iew  to 
making  a  private  access  to  the  subjects,  and  failed  to  perform  his  part  of 
these  obligations,  it  was  held  that  the  creditor  had  no  title  to  oppose  an 
action  of  "reduction  of  the  contract  at  the  instance  of  the  neighbouring 
proprietor  (Heron,  189:'.,  20  R.  1001).  These  principles  make  it  important, 
in  arranging  a  bond  or  other  security  over  property  which  it  is  proposed 
to  feu,  to  reserve  power  to  the  debtor  to  feu,  and  tt)  take  the  creditor 
bound  to  restrict  his  security  to  the  feu-duty,  and  also  to  consent  to  an 
allocation  thereof  (Bell,  Convey.  1177  ;  Jurid.  Styles,  5th  ed.,  i.  415).  On  the 
part  of  the  creditor,  care  should  be  taken  that  the  de1»tor  is  precluded  from 
entering  nito  any  contract  with  the  feuars  which  would  give  the  latter  the 
right  to  retain  the  feu-duty  in  case  of  non-fulHlment,  as  such  a  right  of 
retention  wo\dd  he  as  eftectual  in  a  question  with  the  creditor  as  with  the 
debtor.  Thus,  a  bond  was  granted  mider  reservation  of  power  to  feu,  and 
the  creditor  was  taken  bound  to  restrict  his  security  to  the  feu-duty.  In 
granting  the  feus,  the  debtt)r  undertook  to  lay  out  certain  streets  and  drains, 
but  became  bankrupt  without  fulfilling  these  obligations.  It  was  held  that 
VOL.  vr.  ^^ 
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the  feuars  were  entitled  to  retain  the  feu-duty  until  these  obligations  were 
fulfilled,  in  a  question  with  the  creditor  in  tlie  bond  {Arnott's  Trs.,  1881, 

9  E.  89). 

Extinction  of  Heritable  Security.— A  heritable  security  should  be 
extinguished  by  formal  redem^Dtion,  the  exact  manner  depending  on  the 
form  "of  security.  But  as  the  security  is  a  mere  accessory  to  a  debt 
{M'Cutchcon,  1876,  3  E.  565),  it  may  also  be  extinguished  by  that  debt 
ceasing  to  exist.  Payment  of  the  debt  for  which  the  security  is  granted 
will  extinguish  it  in  a  question  with  the  granter,  his  representatives, 
or  his  trustee  in  bankruptcy  (Stair,  ii.  3.  48 ;  Wylie,  1803,  3  Eoss,  L.  C. 
136,  per  Ld.  Pres.  Campbell).  In  a  question  with  an  assignee  of  the 
bond,  payment  bo  the  original  creditor  will  be  good  if  made  before 
intimation  of  the  assignation  was  received,  and  before  the  original  creditor 
was  divested  by  the  completion  of  the  right  of  the  assignee  {Macdoical, 
1714,  M.  576 ;  Wooclmass,  1825,  3  S.  476).  Again,  if  the  creditor  enters 
into  possession  and  uplifts  the  rents  of  the  subjects,  he  is  bound  to  account 
for  his  intromissions,  and  if  he  retains  from  the  rents  a  sum  more  than 
sufficient  to  pay  interest,  his  debt  and  secm'ity  will  be  pro  tanto  diminished, 
and  a  defence  founded  on  the  creditor's  intromissions  is  good  in  a  question 
with  an  assignee  from  him  {Baillic,  1711,  3  Eoss,  L.  C.  713).  A  heritable 
security  may  be  extinguished  by  compensation,  if  the  bondholder  is 
otherwise  indebted  to  the  debtor  in  an  equal  or  greater  amount.  Com- 
pensation may  take  place,  even  although  one  debt  is  unsecured  and  the 
other  secured  {Hay,  1712,  M.  2571),  but  it  does  not  take  effect  unless 
pleaded  (Bell,  Prin.  s.  575).  "WHien  pleaded,  the  effect  is  that  the  two  debts 
are  held  to  l3e  extinguished  from  the  date  at  which  the  concur sus  crediti 
et  clebiti  took  place,  and  the  assignee  of  a  heritable  security  is  therefore 
exposed  to  the  risk  of  finding  his  debt  and  security  extinguished  hy 
compensation  with  a  debt  due  by  his  cedent  to  the  debtor  in  the  security, 
provided  that  the  concur  sus  took  place  before  the  assignation  (Eanlin, 
1680,  2  Eoss,  L.  C.  707  ;  Shiclls,  1876, 4  E.  250).  Again,  a  heritable  security 
may  be  extinguished  by  confusion,  when  the  capacities  of  debtor  and 
creditor  are  united  in  the  same  person.  This  may  occur  by  the  granter 
acquiring  the  bond,  or  by  the  grantee  acquiring  the  subjects  over  which 
the  bond  is  granted.  In  either  case  the  bond  is  extinguished  confusione, 
and  cannot  be  kept  up  as  a  separate  and  independent  right  (Love,  1863, 
2  M.  22;  Murray,  1890,  18  E.  287;  cf.  Mackenzie,  1838,  16  S.  311; 
affd.  M'L.  &  E.  117).  Confusion,  however,  does  not  take  place  when  a 
person  obtains  right  to  the  bond  in  a  different  capacity  from  that  in 
which  he  holds  the  subjects  {Fleming,  1868,  6  M.  363),  or  when  his 
right  to  the  bond  is  absolute,  and  his  right  to  the  subjects  limited  or 
postponed.  Thus,  a  fiar  may  take  an  assignation  to  a  bond  affecting  the 
estate,  and  keep  it  up  as  a  subsisting  obligation  against  the  liferenter 
{Eraser,  1875,  2  E.  595).  And  an  heir  of  entail  may  acquire  securities 
affecting  the  estate,  and  maintain  them  as  burdens,  or  assign  them  to  a 
third  party  {Welsh,  1837,  15  S.  537;  Macalister,  1865,  4  M.  245).  On 
paying  off  such  a  burden  he  should  be  careful  to  take  an  assignation 
to  it,  as  it  is  doubtful  whether,  if  a  mere  discharge  were  taken,  the  security 
would  not  be  held  to  be  extinguished  coyifusione  {Duke  of  Eoxburgh, 
1825,  1  W.  &  S.  41). 

[See  Absolute  Disposition  with  Back  Bond  ;  Bond  and  Disposition 
IN  Security  ;  Bukden  ;  Lease  ;  Stair,  ii.  v.  and  ii.  x. ;  Ersk.  ii.  viii. ; 
Eoss,  Lectures,  ii.  320;  Menzies,  Conveyancing,  842;  Montgomery  Bell, 
Conveyancing,  3rd  ed.,  ii.  1151.] 
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Heritage,    Proof  of   Obligations    regarding.— So 

l(jng  as  iiKitLLTS  are  eiiLiic,  liuiiLable  ri;_;liLs  can  Ihj  c<ju.sliliil<_'d  ami  trans- 
inittod  by  probative  writings  only.  Till  tlie  writing  is  completed  there  is 
locus  jnenit cut icv  (Stair,  i.  10.  9;  Ersk.  iii.  2.  2;  iv.  2.  20  ;  1  Jiell,  Com.  328; 
Guwans  Trs.,  1.SG2,  24  1).  1382;  in>l/.rr,  1SG3,  1  M.  417).  As  instances  of 
the  application  of  the  rule  may  be  taken,  the  case  of  the  constitution  of  a 
negative  servitude  {(''ra//,  1792,  Mor.  14513;  Cmmn,  1872,  10  M.  735;  see 
also  Dundas,  188G,  13  li.  759.  Mutric,  2G  June  1810,  F.  C,  and  Johnstone, 
1829,  7  S.  732,  are  not  to  be  followed),  of  a  positive  servitude  resting  on 
express  grant  {Kincaid,  1750,  M.  iS40.'5 ;  see  Seuvituke),  of  a  lease  of 
heritable  subjects  for  a  period  longer  than  a  year  (Stair,  ii.  9.  4;  Ersk.  iii. 
2.  2),  and  of  a  contract  of  submission  or  decree-arbitral  regarding  heritage 
{Otto,  1871,  9  :\I.  GGO ;  Rohcrtson,  1885,  12  E.  419).  So,  too,  effect  has  been 
given  to  the  ]>rinci])le  where  an  offerer  claimed  tliat  he,  and  not  the  bidder 
preferred  by  the  judge  of  the  roup,  was  entitled  to  tiie  subjects  (Ahcrdcin, 
18G7,  5  M.  72G;  Shidl,  1874,  1  11.  1083);  and  it  has  been  held  that  a 
contract  resting  upon  an  offer  signed  by,  not  holograph  of,  the  offerer, 
and  a  letter  of  acceptance  holograph  of,  and  signed  ])y,  tlie  acceptor,  might 
be  resiled  from  (Gol(/sto7i,  1S6S,  7  M.  188;  Scottish  Lands  &  B /did ing  Co., 
1880,  7  11.  756;  Malcolm,  1891,  19  K.  278.  As  to  the  effect  of  an 
unilateral  promise  to  convey  lands,  see  Goldston  and  Malcolm,  tit  supra.  As 
to  hologra})h  missives  passing  between  the  agents  of  the  parties,  see 
IIOLOGiiAi'ii  Whitings).  Further,  the  rule  has  been  applied  in  an  action 
of  damages  for  non-implement  (Allan,  1875,  2  I'.  587).  But  the  case  is 
different  where  the  (j^uestion  is  not  as  to  the  constitution  or  implement  of 
a  contract,  l)ut  as  to  a  claim  for  reimbursement  of  outlays  made  on  the  faith 
of  an  arrangement  l)etween  the  parties  ( Walker,  1823,  2  S.  379 ;  Bell,  1841, 
3  D.  1201;  Heddle,  184G,  8  D.  370;  DohUc,  1873,  11  M.  749;  Allan,  ut 
supra).  An  agreement  by  A.  to  relieve  B.  of  the  rent  of  certain  heritable 
subjects  until  the  expiry  of  the  lease  was  held  not  to  be  a  contract  relating 
to  lieritage,  although  it  was  part  of  the  bargain  that  the  subjects  should  be 
transferred  to  A.,  on  tlie  landlord's  consent  being  obtained  [Kinninmont, 
1892,  20  Ft.  133). 

While  a  probative  writing  is  essential  when  the  case  is  in  nudis  Jinihus 
contractus,  an  improbative  writing  or  a  verbal  agreement  may  be  perfected 
rciintcrvcntu.  The  rei  intcrvcntus  may  be  proved  by  parole  :  but  the  verbal 
agreement  can  be  proved  only  by  writing  (see  Bryan,  1892,  19  II.  490),  or 
by  the  oath  of  party  {Cowans'  Trs.  and  ]Valher,  ut  sujyra). 

[Dickson,  Evidence^  ss.  549-556.]  See  Lease;  Rei  interventus; 
Stamps. 


Heritors. — The  term  heritor  anciently  meant  an  owner  in  fee  of 
the  dominium  tittle,  in  other  words,  it  indicated  all  the  landowners  in  a 
parish,  but  in  modern  times  the  use  of  the  term  is  restricted  to  indicate 
that  class  in  reference  to  its  liability  for  the  building  and  repairing  of 
church  and  manse  in  the  parish.  Neither  superiors,  titulars,  liferenters,  nor 
tenants,  even  though  holders  of  long  leases,  are  heritors.  A  body  such  as  a 
railway  company  may  be  a  heritor.  Female  proprietors  are  heritors,  and 
may  attend  and  vote,  or  may  urant  a  proxy.  The  constituent  members  of 
the  body  of  heritors  of  a  parish  varies  according  as  the  basis  of  assessment 
is  the  valued  rent  of  the  seventeenth  century  or  the  real  rent.  In  the 
former  case  the  Cess  Boll,  in  the  latter  the  current  Valuation  Boll,  is 
primd  facie,  but   not   conclusive,  evidence  of   a   person    being  a   heritor. 
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Heritors'  assessments  are  personal  claims,  and  not  dehita  fundi.  There  are 
several  modes  of  callincf  a  meeting  of  heritors,  but  where  the  number  is 
considerable  it  is  desirable  to  adopt  the  procedure  of  the  Ecclesiastical 
Buildings  Act,  18GS,  by  which,  when  the  heritors  exceed  forty  in  number, 
it  is  optional  to  dispense  with  individual  citation,  and  to  substitute 
newspaper  advertisement.  But  if  this  mode  be  adopted,  there  is  this 
difficulty,  that  as  under  the  Act  notice  of  twenty-one  days  is  necessary, 
every  adjournment  of  a  meeting  would  require  the  same  notice.  One 
heritor  can  constitute  a  meeting — indee'l,in  some  parishes  there  is  only  one 
heritor  altogether.  There  is  no  permanent  chairman,  but  each  meeting 
elects  one  for  the  occasion.  He  has  no  casting  vote,  as  at  common  law  no 
chairman  possesses  such  a  power.  The  principal  obligations  of  heritors 
are  "  the  building,  rebuilding,  or  repairing  of  churches  or  manses,  or  the 
designing  or  excambing  of  sites  therefor,  or  the  designing  or  excambing  of 
glebes,  or  additions  to  glebes,  or  the  designing  or  excambing  of  sites  for 
additions  to  churchyards,  and  the  suitable  maintenance  thereof  (including 
the  building,  rebuilding,  or  repairing  of  churchyard  walls)."  It  seems 
doubtful  if  there  is  any  obligation  on  heritors  to  fence  a  glebe. 

The  rules  which  determine  whether  an  assessment  is  to  be  imposed  on 
the  real-rent  heritors  or  the  valued-rent  heritors  depend  on  the  following 
points:  (1)  whether  the  parish  is  landward,  burghal,  or  burghal-landward; 
(2)  whether  the  present  circumstances  of  the  parish  make  it  now 
inequitable  that  the  valued  rent  should  be  taken ;  (3)  whether  the  proviso 
of  the  Ecclesiastical  Buildings  Act,  1868,  applies  as  to  the  obligation 
when  the  seats  have  been  allocated  by  the  valued  rent ;  and  (4)  whether  it 
is  a  case  of  building  or  of  repairs  only.  The  following  cases  lay  down  the 
principles:  A^«^m^,"  187:'.,  11  M.  755;  Kindaren,  1870,8  M.  858;  Peter- 
head,'^ Pat.  356;  Mauc]ilim\mi1,  15  So.  1148;  Duddinfjston,l^1()]^  M. 
733;  Annan,  1883,  11  E.  47 ;  Govan,  1887,  14  E.  910. 

An  important  point  as  yet  undecided  is  whether,  when  the  rule  that  the 
valued-rent  basis  of  assessment  is  compulsory  as  to  the  church  owing  to 
the  provision  of  the  Ecclesiastical  Buildings  Act,  1868,  in  the  case  of 
the  seats  having  been  allocated  by  the  valued  rent,  this  extends  to  the 
manse,  a  term  not  used  in  the  Act.  In  other  words,  the  question  is,  Can 
there  be  two  sets  of  heritors,  one  for  the  church  assessments  and  another 
for  the  manse, — where  it  is  equitable  that  the  real  rent  should  be  taken  in 
the  latter  case  ?  It  is  thought  that  there  should  be  two  such  modes  of 
assessment.  For  instance,  if  it  were  found  necessary  to  bring  in  an 
expensive  water  supply  to  a  manse,  if  the  incidence  of  the  assessment  by 
the  valued  rent  would  be  on  a  fraction  of  the  value  of  the  parish,  it  woidd 
be  unreasonable  to  prevent  effect  being  given  to  the  equity  of  assessing  by 
the  real  rent,  by  straining  the  term  "ecclesiastical  building"  to  the 
manse. — [See  Duncan,  Parochial  Ecclesiastical  Law,  and  Black,  Parochial 
Ecclesiastical  Zatv.] 


Hermogcnian  Code— See  Codex. 


Hcrship. — Hershvp  or  depredation  was  "the  driving  away  of 
numbers  of  cattle,  or  other  bestial,  by  tlie  masterful  force  of  armed  people" 
(Hume,  i.  110).  Hume  (ib.)  mentions  two  cases  where  the  cattle  were 
driven  off  in  presence  of  the  owners  or  their  people.  "  But  even  when  the 
cattle  are  taken  in  the  absence  of  the  owners  or  their  servants,  who  fly 
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perhaps  on  the  approach  ul"  .such  a  crew,  it  is  sLill  a  ease  of  violeiiL  and 
masterful  taking,  or  hrhjancij  (as  it  is  sometimes  called),  and  stouthrief,  and 
not  of  simple  tlieft :  on  account  of  the  circumstances  of  open  force  and 
alarm  to  tiie  neighbourhood  with  which  the  spoil  is  committed"  {ih.). 

Highways. — A  highway  is  simply  a  pulilic  riglit  of  passage 
(see  llankine,  jAindvioncraliip,  3rd  ed.,  ]).  200,  and  cases  there  cited). 
The  land  on  which  the  highway  runs  remains  fully  vested  a  ado  vsquc  ad 
centrum  in  the  feudal  proprietor,  whose  use  of  it  is  limited  only  so  far  as  is 
necessary  for  the  enjoyment  of  the  right  of  passage  by  the  public.  This  was 
declared  to  be  the  law  of  Scotland  by  the  House  of  Lords  in  Galbrcatk, 
1845,  4  Ik^U's  App.  :;74. 

It  thus  appears  that  the  phrascohjgy  oi  some  of  the  institutional  writers 
and  of  many  judges  is  at  fault  in  ascribing  to  the  Crown  a  right  of  property 
in  the  solum  of  highways  (e.g.  Craig,  i.  16.  10 ;  Ersk.  ii.  1.  5 ;  Bankt.  i.  3.  4). 
That  there  was  among  feudal  lawyers  a  tendency  to  take  this  view  sulliciently 
appears  from  the  section  of  the  Eegiam  Majcstatem  (ii.  68,  Thomsons  Ads, 
i.  622),  which  declares  the  obstructing  of  public  roads  to  be  purpresture. 
The  tendency  was  probably  due  to  the  neglect  to  distinguish  between 
different  kinds  of  rcr/alia,  viz.  those  which  are  patrimonial  rights  of  the 
Crown,  and  those  (res  puhlicce)  in  which  the  Crown  is  merely  trustee  for  the 
imhMcJidio lie  Juris.  There  is  a  failure  to  elucidate  the  character  and  the 
extent  of  the  Crown's  right  of  property  in  regalia  of  the  latter  class,  and, 
indeed,  there  are  passages  which  are  in  no  way  inconsistent  with  the  view 
(now  settled  to  be  the  sound  view)  that  these  are  incorporeal  rights  (Stair, 
ii.  1.  5,  and  ii.  7.  10 ;  Ersk.  ii.  6.  17  ;  Bell,  Frin.  s.  638).  The  chief  Scotch 
decisions  are  Galhrcath,  supra ;  Wadddl,  1868,  6  M.  690  ;  Sutherland,  1876, 
3  K.  485.  These  settle  the  law  that  the  right  of  highway  confers  on  the 
public  "  a  right  to  use  the  surface  of  the  ground  for  the  purposes  of  locomo- 
tion, but  no  right  to  use  the  solum  except  in  so  far  as  is  necessary  to  ensure 
the  safety  of  tlie  public  "  (per  Ld.  Curriehill  in  Wadddl,  supra).  So — apart 
from  Statute — grass  and  trees  above,  and  minerals  below,  the  road,  are  the 
property  of  the  owner  of  the  solum  (per  Ld.  Campbell  in  Marquis  of 
Brcadalhane,  1848, '7  Bell's  App.  43;  contrast  Stair,  ii.  1.  7).  The  law  is 
similar  as  to  the  solum  of  harbours  {Scrahstcr  Harlour  Trustees,  1864,  2  M. 
884;  Milne  Home,  1868,  6  M.  189).  It  is  of  course  competent  for  road 
authorities  to  acquire  the  sohum,  but  this  must  be  done  expressly.  Where 
they  take  land  for  road  ])urposes  under  statutory  authority,  it  is  assumed 
that  they  take  only  the  right  of  passage  (  Waddell,  supra). 

The  right  is  one  of  passage  to  the  public  at  large.  The  highway  cannot 
be  encroached  upon  or  obstructed  (Forbes,  1783,  :Mor.  13185),  even  by  the 
local  authorities  charged  with  their  maintenance,  except  with  the  authority 
of  the  Legislatm-e  (Magistrates  of  Montrose,  1762,  Mor.  13175;  Ogsfou,  1896, 
24  S.  L.  ll  169,  per  Ld.  Watson). 

In  the  matter  of  the  maintenance  of  highways  there  is  a  fundamental 
difference  between  Scots  law  and  English  law.  In  England,  there  is  a 
common-law  obligation  on  the  parish  to  maintain  its  highways.  In  Scotland, 
there  is  no  sucli  ol)ligatiou.  No  one  is  under  any  duty  to  repair  highways 
unless  the  obligation  has  been  imposed  by  Statute  (see  lieport  of  Boyal 
Commission  on  lioads  in  Scotland,  1859). 

Accordingly,  as  I'rofessor  Eankine  points  out,  there  is  in  Scots  law, 
apart  from  SUitute,  no  distinction  between  highways  pul)licly  maintained 
and  public  rights  of  way,  except  that  the  former  are  under  public  manage- 
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meut,  ami  ihe  latter  arc  nut.  Both  fall  under  the  description  of 
"  higliways." 

History  of  Legislation. — The  earliest  Scots  Statutes  on  the  subject 
provide  that  all  common  "  hie  gaittis  "  for  passage  from  or  to  free  l)urghs, 
and  specially  all  "  hie  gaittis  fra  free  dry  lUnrowes  to  the  Tortis  and 
havinnis  next  adjacent,  be  kept  without  impediment  by  any  one"  (1555,  c. 
53;  1592,  c.  78).  The  Act  1617,  c.  8  (re-enacted  l)y  1001,  c.  38), 
empowered  tlie  justices  of  the  peace  to  mend  highways  and  passages  to  or 
from  market  towns  and  seaports,  and  also  roads  to  the  })arish  church.  It 
declared  that  highways  to  market  towns  shall  have  a  minimum  width  of 
twenty  feet,  and  gave  the  justices  power  to  })unisli  those  who  refused  to 
mend  higliways  and  passages.  But  the  Act  did  not  provide  any  efficient 
method  of  securing  the  necessary  laboiu'. 

The  result  of  the  more  efi'ective  legislation  which  followed  was  to  create 
three  classes  of  roads. 

1.  Statute-lahour  Roads,  called  also  Commutation  or  Parish  Boads,  were 
formed  and  maintained  under  the  following  general  Statutes,  viz.  1009,  c. 
37  (the  leading  Statute),  amended  by  1670,  c.  13  ;  1 686,  c.  13  ;  5  Geo.  i.  c.  30  ; 
11  Geo.  III.  c.  53  ;  8  &  9  Vict.  c.  41.  All  of  these  are  repealed  either  expressly 
or  by  implication  by  the  Acts  of  1878  and  1889,  afterwards  referred  to. 
Their  policy  was  to  intrust  the  supervision  of  highways,  bridges,  and  ferries  to 
the  justices  of  the  peace  of  each  county,  with  whom  were  associated,  in 
1686,  the  Commissioners  of  Supply.  The  highways  were  to  be  maintained 
by  requiring  so  many  days'  labour  (not  more  than  six)  from  all  tenants, 
cottars,  and  servants ;  hence  the  name  Statute-lahour  roads.  In  certain 
cases  the  laljour  might  be  commuted  for  a  money  payment ;  hence  the 
name  Commutation  roads.  The  parishes  were  to  be  apportioned  to  the 
highways,  so  as  to  put  the  burden  ecpially  on  them ;  hence  the  name  Parish 
roads.  Any  expense  not  thus  defrayed  was  levied  Ijy  stenting  the  heritors 
at  a  rate  not  exceeding  10s.  Scots  per  £100  of  valued  rent.  However,  in 
tlie  course  of  time  local  Acts  were  obtained  to  regulate  the  management 
and  maintenance  of  these  roads,  so  that  the  general  Statute-Labour  Acts 
were  practically  superseded. 

2.  Turnpike  Pvoads. — By  1669,  c.  37,  the  Privy  Council  was  empowered 
to  sanction  the  levying  of  customs  at  "bridges,  calseys,  or  ferries,"  for 
repairing  them,  where  the  stent  is  insufficient;  and  the  levying  of  such 
customs  is  referred  to  in  1686,  c.  13.  The  power  was  rescinded  by  5  Geo.  I. 
c.  30 ;  but  it  had  been  exercised  in  not  a  few  cases,  and  the  demand  for 
better  roads  led  to  Parliament  sanctioning  many  local  Turnpike  Acts, 
authorising  the  levying  of  specified  tolls  on  those  who  used  the  improved 
roads  sanctioned  by  the  Acts.  The  earliest  Scotch  Turn})ike  lioad  Act  was 
passed  in  1713,  and  more  than  three  hundred  and  fifty  such  Acts  were 
passed  between  1750  and  1844  (Re])ort  of  lloyal  Commission  on  Eoads, 
supra).  The  first  general  Turnpike  Act  for  Scotland  was  4  Geo.  iv.  c.  49, 
repealed  and  in  the  main  re-enacted  l)y  1  &  2  Will.  IV.  c.  43,  which  in  its 
turn  was  repealed  by  the  Statute  Law  Ilevision  Act  of  1890,  except  in  so 
far  as  it  is  embodied  in  the  Roads  and  Bridges  Act,  1878,  Sched.  C. 

3.  Military  and  Parliamentary  Roads. — These  were  situated  almost 
entirely  in  the  Highlands.  The  Military  roads  (General  Wade's)  were 
formed  after  the  rebellion  (jf  1745.  The  Parliamentary  roads  were  con- 
structed under  43  Geo.  in.  c.  80,  Parliament  })roviding  half  the  cost. 
Parliamentary  assistance  was,  for  a  time,  given  to  the  upkeep  of  these 
roads,  and  power  v/as  given  to  levy  tolls  (4  Geo.  iv.  c.  56),  in  addition  to 
the  powers  of  assessment  previously  conferred.     These  roads  were  finally 
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tmiisfcnod  to  tlio  iiiannrromont  of  the  comity  road  uutlioiities  Ity  the 
Jlij^rhlaiids  Koads  and  Hri-l^M-s  Act,  18G2  (2.".  &  2G  Vict.  c.  lOf.). 

The  iiiauagement  of  hi^diways  is  now  regulated  hy  the  Eoads  and 
Bridges  Act,  1878  (41  &  42  Vict.  c.  51),  as  modified  by  the  Local 
Covernmeut  (Scotland)  Act,  1889  (52  &  5:^»  Vict.  c.  50);  and  as  regards 
streets  in  jjurghs,  by  the  Burgh  Bolice  (Scotland)  Act,  1892  (55  &  5G  Vict. 
c.  55). 

See  KoADS  and  Bkidges  ;  Bight  of  Way. 


Hi  lie  inde— ()n  either  side — On  this  side  and  the  other. — These 
words  are  used  in  connection  with  any  process,  account,  or  trau.saction. 
Tims  the  "  claims  of  parties  hinc  inde "  is  a  phrase  constantly  employed, 
signifying  the  claims  of  parties  against  each  other. 


Hiring". — Tliis  contract  has  many  of  the  same  qualities  as  the 
contract  of  sale,  to  which  it  has  been  compared  by  several  writers  (Stair,  1. 
15.  1;  Ersk.  iii.  3.  14;  1  Bell,  Com.  481).  But  as  the  property  of  the 
subject  is  not  transferred,  as  in  the  case  of  sale,  the  contract  of  hiring  diflers 
from  it  in  many  of  its  incidents.  In  the  Roman  law  the  contract  of  hiring 
was  known  as  locatio-conductio.  The  lessor  was  the  locator,  and  the  hirer 
the  conductor.  By  this  contract  the  lessor  contracts  to  give  for  a  period  of 
time  the  use  of  a  certain  thing  or  of  personal  services  and  labour,  or  of 
both  combined.  It  may  refer  to  lands,  houses,  and  real  estate  or  moveables, 
or  service  or  of  wiu-k  to  be  performed.  The  essentials  of  the  contract  are 
that  there  should  l)e  a  thing  or  service  hired  for  a  period  which  can  be 
readily  determined,  and  for  a  hire  either  expressed  or  to  be  fixed  by  refer- 
ence to  some  standard. 

The  contract  is  completed  by  consent  alone,  and  may  be  proved  by 
parole  evidence,  except  in  the  cases  of  leases  of  heritable  snbjects,  or  con- 
tracts of  service  for  more  than  a  year.  If  the  contract  is  in  writing,  then 
parole  evidence  is  not  competent  to  alter  or  vary  the  written  contract. 

The  obligations  on  the  lessor  are,  to  deliver  the  thing  or  perform  the 
service  stipulated  for,  and  to  maintain  the  hirer  in  the  occupation  of  the 
thing  hired  against  all  third  parties.  The  obligations  on  the  hirer  are,  to 
use  Uie  thing  hired  according  to  the'  contract,  to  restore  it  at  the  end  of 
the  period  fixed  by  the  contract  in  the  same  condition,  ordinary  tear  and 
wear  excepted,  as  he  received  it,  and  to  pay  the  stipulated  hire. 

The  varieties  of  this  contract  may  be  considered  under  the  divisions  of 
locatio  rci  and  locatio  operis,  the  former  comprehending  the  hiring  of 
lands,  houses,  and  moveables,  including  horses,  cattle,  ships,  machinery,  etc. ; 
the  latter  including  the  hire  of  workmen  and  labourers  and  all  the  varieties 
of  contracts  for  the  carriage  of  goods  (1  Bell,  452).  The  leasing  of  heritable 
subjects  is  considered  in  another  place  (see  Lease);  and  so  also  are  the 
hiring  of  ships  (see  Chautku  Bakty;  Fueigiit;  Siiir)  and  the  carriage  of 
goods  (see  Cakkieu). 


Locatio  eei. 
The  hiving  of  moveables  is  an  agreement  whereby  the  lessor  binds  himself 
to  procure  and  to  continue  the  free  use  and  enjoyment  of  the  subject  to  the 
hirer,  in  consideration  of  a  hire  which  the  latter  engages  to  pay.  It  differs 
from  the  contract  of  sale  in  respect  that  it  does  not  transfer  the  property 
to  the  hirer,  who  has  merely  the  bare  use  of  the  subject  let,  and  must 
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restore  it  at  the  couclusioii  ol'  the  contract  to  the  lessor  (Ersk.  Ind.  ii. 
p.  734). 

(1)  The  subject  must  be  one  capable  of  being  used  and  returned. 
According  to  the  strict  meaning  of  the  contract,  therefore,  fungibles  are  not 
the  proper  subject  of  this  contract,  because  they  are  consumed  by  the  use. 
At  the  same  time,  the  contract  may  be  effectually  constituted  although 
specific  subjects  are  not  fixed  upon,  as  a  horse-hirer  may  engage  to  furnish 
horses  for  a  carriage  although  the  parties  have  not  fixed  on  any  particular 
horses  of  which  the  use  is  to  be  given  (1  Bell,  Com.  481).  if  the  subject  is 
hired  for  a  specific  use,  then  the  lessor  warrants  it  as  being  fit  for  the  use 
specified.  But  if  there  is  no  particular  use  specified  or  implied  l)y  the 
cu'cumstances  in  which  the  contract  was  entered  into,  then  the  lessor  does 
not  come  under  any  guarantee  that  the  subject  is  fit  for  any  particular  use 
by  the  hirer. 

(2)  The  price  for  the  hire  must  be  certain  or  ascertainable  by  reference 
to  some  standard.  It  ought,  according  to  the  civil  law,  to  be  in  money ; 
but  the  best  authorities  in  the  Scottish  law  hold  that  as  all  the  effects  and 
conditions  competent  where  the  hire  is  money  are  competent  where  it  is 
any  other  fungible,  as  oil,  wheat,  etc.,  that  such  are  proper  locations  (Stair, 
i.  15.  1).  The  hire  may  be  fixed  at  the  time,  or  may  be  such  as  shall  be 
fixed  by  some  person  agreed  upon,  or  may  be  fixed  according  to  the  custom 
of  the  trade,  or  the  Court  may  fix  a  fair  price  for  the  use  or  enjoyment 
received. 

(3)  The  use  may  either  Ije  stipulated  for  at  the  time  of  entering  into 
the  contract,  or  be  determined  by  the  implied  use  of  the  subject.  Tims  if 
the  thing  hired  be  a  horse  with  saddle  and  bridle,  and  the  use  specified  is 
that  the  hirer  may  ride  to  a  certain  town  or  in  a  certain  direction,  then  it 
will  not  Ije  competent  for  him  to  ride  in  another  direction.  If,  however,  no 
stipulation  is  made  as  to  the  place  to  which  he  is  to  go,  he  may  ride  it  in 
any  direction  he  pleases,  so  long  as  he  does  not  go  l)eyond  a  fair  distance ; 
but  he  may  not  put  the  horse  to  any  other  purpose  than  that  of  riding. 

(4)  There  must  be  contract  having  a  legal  obligation  on  the  parties.  If 
that  is  not  the  case,  then  neither  party  is  bound.  Thus  tlie  use  must  not  be  one 
in  aid  of  any  act  prohibited  by  law,  as  the  hiring  of  articles  for  use  in 
smuggling  or  for  immoral  purposes  {Pearcc  v.  Brooks,  L.  E.  1  Ex.  213). 
The  contract  must  be  between  persons  competent  to  contract  according  to 
the  ordinary  rules  of  law  of  contract.  Lastly,  there  must  be  free  and 
voluntary  consent  between  the  parties,  otherwise  the  contract  may  be 
annulled  (Story  on  Bailments,  372). 

1.   Obligations  on  the  Lessor — 

(1)  To  deliver  the  subject  to  the  hirer.  The  lessor  is  bound  to  procure 
and  deliver  to  the  hirer  the  subject  in  such  condition  that  it  may  serve  for 
the  purpose  for  which  it  was  let.  If  the  thing  is  not  in  his  possession  at 
the  time  when  tlie  contract  is  entered  into,  he  is  bound  to  use  every  effort 
to  procure  it,  so  that  he  may  put  the  hirer  in  possession  of  it.  If  the 
suVjject  has  been  destroyed  by  accident  and  witliout  any  fault  on  his  part, 
then  the  contract  is  at  an  end,  and  neither  party  has  any  claim  against  the 
other.  But  refusal  to  deliver  on  the  ground  of  insolvency  will  expose  the 
lessor's  estate  to  a  claim  of  damages  (1  Bell,  Com,.  482).  If  the  subject 
of  the  contract  is  indefinite,  the  destruction  of  any  one  article  will  not  free 
the  lessor  from  the  obligation  in  the  contract. 

(2)  To  do  no  act  which  shall  deprive  the  hii'er  of  the  thing,  or  the  use 
and  enjoyment  of  it.  Once  tlie  subject  is  delivered,  the  hirer  is  entitled  to 
remain  in  possession  against  the  lessor  and  his  creditors ;  and  the  lessor 
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is  l)()un(l  to  iimiiitiiiii  llu;  hirer  in  Liic  possession  of  it.  Iluucc  il'  he  sell  the 
suliject,  iuid  tlie  liirer  is  dej. lived  of  the  possession  of  it  hy  the  purchaser,  the 
lessor  will  he  liahle  in  damages  fur  any  loss  \vhi<-h  the  hirer  may  suffer 
therehy.  He  is  also  hound  not  to  oljstruct  the  hirer  in  the  use  of  the 
suhject. 

(3)  To  warrant  tiie  title  an<l  ri-iit  of  possession  to  the  hirei',  in  order  to 
enahle  him  to  use  the  thing.  If  anyone  challenge  the  hirer  in  the  use  of 
the  thing  on  the  ground  of  want  of  title,  the  lessor  is  l)0und  to  defend  the 
hirer's  title.  Should  the  hirer  be  evicted  on  the  ground  of  the  lessor's  want 
of  title,  he  will  he  entitled  to  damages.  This  warrandice  only  aj.plies  to 
the  legal  claims  of  third  parties,  and  not  to  their  wrongful  acts.  The  hirer 
would  have  an  action  at  his  own  instance  against  them  for  such  illegal 
dispossession. 

(4)  To  keep  the  thing  in  suitable  order  and  repair,  so  that  the  use 
stipulated  for  may  be  got.  The  lessor  must  rei)air  any  defects  which 
render  the  subject  useless  for  the  purpose  for  which  it  was  hired.  Although 
this  is  the  general  rule  of  law,  it  may  be  modified  by  local  usage  or  the 
custom  of  trade.  Thus  the  hirer  of  a  horse  is  usually  bound  for  all  the 
ordinary  expenses  of  its  upkeep  while  in  his  possession,  as  food,  shoeing,  etc. ; 
l>ut  if  he  incur  extraordinary  expenses,  as,  in  the  case  of  illness,  for  special 
veterinary  attendance,  etc.,  he  will  be  entitled  to  recover  them  from  the 
lessor.  To  ground  such  a  claim  it  will  be  necessary  to  show  («)  that  the 
occasion  of  the  expense  was  not  to  be  ascribed  to  the  hirer  or  lessee ;  {b) 
that  the  expense  was  indispensably  necessary  ;  (c)  that  the  lessor  had 
notice  of  it  as  soon  as  circumstances  permitted  (1  Bell,  Com.  482). 

(5)  To  warrant  the  thing  free  from  any  fault  inconsistent  with  the 
l)roper  use  or  enjoyment  of  it.  This  applies  to  all  defects  which  go  to 
l)revent  the  use,  whether  they  are  known  or  unknown  to  the  lessor.  Other- 
wise the  hirer  would,  through  no  fault  of  his  own,  be  deprived  of  the  use 
for  which  he  contracted.  The  lessor  would  not  be  liable  for  all  defects,  but 
only  ft)r  those  graver  ones  that  interfere  with  the  use.  Thus  the  lessor  of 
a  horse  would  not  be  responsible  for  a  horse  which  was  only  a  little  restive ; 
but  if  it  is  so  restive  as  to  interfere  with  the  riding  of  it,  or  make  it 
dangerous  to  ride,  then,  as  the  proper  use  of  it  is  gone,  he  is  liable  under  his 
warranty.  The  lessor  is  bound  to  disclose  all  the  faults  in  the  subject  of 
the  contract  at  the  time  of  the  hiring. 

2.  The  Hirers  Ohligations  are — 

(1)  To  put  the  thing  to  no  other  use  tlian  that  for  which  it  is  hired.  If 
he  put  it  t(^  any  other  use,  he  will  be  liable  in  damages.  Thus  if  the  hirer 
cause  a  horse,  which  he  has  hired  for  riding,  to  jump  a  fence,  and  it  is 
injured,  he  will  l)e  liable  in  damages  {Barnard,  13  C.  11  (X.  S.)  45).  Again,  it 
has  been  decideil  in  Scotland  that  to  take  a  horse,  which  has  been  hired  for 
a  ride  along  a  road,  into  a  grass  field  and  gallop  it  there,  is  to  go  beyond  the 
imi»lied  conditions  of  the  contract  on  which  the  horse  was  hired :  and  the 
hirer  was  held  liable  in  damages  for  the  loss  of  the  horse  {Scton,  8  R.  236). 

(2)  To  use  the  thing  well  and  to  take  care  of  it.  At  one  time  there  was 
much  discussion  as  to  the  degree  of  diligence  which  he  nnist  display  in 
caring  for  the  subject,  but  recent  authorities,  both  in  England  and  Scotland, 
are  agreed  that  he  must  exercise  such  care  as  a  prudent  man  would  show- 
to  his  own  property  (1  Sm.  L.  C.  228).  The  (piestion  of  negligence 
is  one  to  be  determined  upon  the  facts  of  each  case,  and  no  general  rule  can  be 
laid  down.  For  example,  where  the  hirer  of  a  horse,  which  fell  ill  on  las 
hands,  prescril)ed  for  it  himself  instead  of  calling  in  a  veterinary  surgeon, 
and  the  horse  died,  lie  was  held  liable  {Dean,  3  Camp.  4,  and  notes).     So  also 
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for  ovcnidiiiLj;  a  liorse,  uiul  imL  taking  proper  care  of  it  when  heated 
{Campbell,  6  S.  806).  It  has  been  decided  in  Scotland,  that  "  where  a  man 
hires  a  horse  and  it  falls  sick  or  '  crooked '  l)y  the  way,  though  he  can 
prove  that  he  rode  it  more  dchUo  and  no  farther  than  tlic  place  agreed  on, 
yet  the  rider  must  further  prove  the  casus  fortuitus  qucm  nulla  jiraxcssit 
illius  culpa,  nor  negligence,  and  the  defect  or  latent  disease  it  had  before  he 
hired  it "  (Binmj,  16  July  1669,  Mor.  10079) ;  and  the  same  view  was  taken 
in  Piipcr,  5  1).  498.  If  the  lessor  sends  his  own  servants  with  a  carriage 
and  horses  which  he  lias  hired  to  another,  then  the  hirer  is  discharged  from  all 
attention  to  the  horses  and  risks  of  the  road,  and  is  bound  only  to  take  ordinary 
care  of  the  glasses  and  inside  of  carriage,  unless  he  officiously  interferes 
and  gives  orders,  and  takes  the  management  and  direction  of  the  vehicle 
into  his  own  hands  (Jones  on  Bailments,  88).  The  hirer  of  a  horse  is  not 
liable  if  he  has  given  it  into  the  custody  of  a  stalJer,  and  it  is  stolen  (Trotter, 
]\Ior.  10080).  He  is  liable  for  the  negligence  of  his  wife  and  family  in  the 
use  of  the  article  hired,  and  also  of  his  servants  acting  within  the  scope  of 
their  employment  (1  Bell,  Com.  485). 

(3)  To  restore  it  at  the  time  appointed.  He  is  bound  to  restore  it  in  as 
good  a  condition  as  he  received  it,  ordinary  tear  and  wear  excepted,  unless  it 
has  been  injured  by  internal  decay  or  inevitable  accident  (Schroder,  32  L.  J. 
C.  P.  150).  The  time,  place,  and  manner  in  whicli  tlie  article  is  to  be 
restored  must  be  determined  by  the  circumstances,  if  not  fixed  l)y  the  parties 
on  entering  into  the  contract. 

(4)  To  pay  the  price  or  hire.  If  the  subject  has  been  destroyed  or 
rendered  unfit  for  the  purpose  for  which  it  was  hired  by  inevitable  accident 
during  the  period  of  the  contract,  the  hirer  will  be  entitled  to  a  correspond- 
ing deduction  from  the  hire.  He  will  also  be  entitled  to  deduct  those 
expen.ses  which  he  is  entitled  to  recover  from  the  lessor. 

The  hirer  will  also  be  bound  to  observe  all  those  obligations  which  are 
prescribed  by  contract,  or  by  law,  or  by  custom. 

The  contract  may  be  terminated  hj  the  mere  efHux  of  time  or  the 
accomplishment  of  the  object  for  which  the  thing  is  hired ;  by  the  loss  or 
destruction  of  the  thing  hired  by  any  inevitable  casualty ;  by  a  voluntary 
dissolution  of  the  contract  by  the  parties ;  and  by  the  operation  of  law,  as 
wdien  the  hirer  becomes  proprietor  of  the  thing  hired  (Story  on  Bailments, 
417).  The  deatli  of  one  of  the  parties  to  the  contract  would  also  seem 
to  dissolve  it,  unless  when  a  term  is  fixed  in  the  contract,  when  it  subsists 
till  the  period  has  expired. 

Kire-jmrchccse. — Goods  are  sometimes  hired  with  the  condition  that  if 
the  hire  of  the  goods  is  paid  for  a  certain  number  of  terms,  then  the  goods 
become  the  property  of  the  hirer.  This  contract  is  usually  in  writing. 
The  hirer  may  at  once  terminate  the  contract  by  returning  the  goods  to  the 
lessor.  The  lessor  remains  the  proprietor  of  the  goods,  and  may  reclaim 
them  from  any  third  party  to  whom  the  hirer  has  sold  or  pledged  them 
(ffelby,  1895,  App.  Ca.  471  ;  Murdoch  &  Co.  Limited,  16  E.  396).  If  default 
is  made  in  punctual  payment,  as  time  is  of  the  essence  of  the  bargain,  the 
lessor  can  recover  the  subject,  and  all  previous  payments  of  hire  are  forfeited 
(Crrxmcr,  1883,  Cab.  &  EL  151,  per  Lopes,  J. ;  affd.  on  appeal,  Sol.  J.,  1889, 
780;  1889,  87  L.  T.  421). 

Reputed  Ownership. — Sometimes  difhcult  ({uestions  are  raised  by  the 
possession  of  moveables  by  a  former  owner  on  a  lower  title.  Possession  of 
moveables  presumes  property,  and  the  true  owner  must  know  that  the 
power  of  disposing  of  the  goods  in  another  must  give  an  appearance  of 
good  credit.     Accordingly,  where  property  has  been  sold  privately,  and  has 
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aftcrw.irds  liccii  lei  liy  I  lie  i.urcliascr  to  llii;  foiiucr  owiiL-r,  the  (|ue,sti<iii  as 
to  the  light  to  Ihc  iiidiieity  h;i.s  oft(!ii  hecn  riiised  hetwocn  tlio  purchaser 
and  tlu'\Tc(lit(.is  of  the  lessee.  The  sohitioii  of  this  (luestion  (le}.eiuls 
mainly  on  tiie  hona  Jules  of  the  transaction,  and  on  the  i)resunii)tions  raised 
hy  the  custom  of  trade.  In  the  c;isc  of  goods  sold  remaining  in  the  custody 
of  the  seller,  there  is  ]»resumittion  of  simulation  raised  against  any  inferior 
title  flowing  from  the  huyer  which  he  may  pretend.  But  this  presumption 
will  he  stronger  or  weaker  according  to  circumstances,  and, if  the  good  faith 
of  the  transaction  is  clearly  proved,  will  altogether  disappear  CZ/r'-s  Tr.,  .S 
]\r.  1):;0).  So,  again,  it  has  ])een  held  that  there  is  no  presumption  that 
the  furniture  in  an  hotel  helongs  to  the  hotel-keeper  (Vtcnmnson,  8  K.  5G::>). 
As  to  the  possession  of  household  furniture  on  a  lower  title  by  a  former 
owner,  see  rattison's  Tr.,  20  li.  806,  and  liddrll's  Tr.,  20  U.  9S0. 

LOCATIO    Ol'EKIS. 

This  branch  of  the  contract  of  hiring  was  divided  into  two  heads  under 
the  civil  law:  (1)  Locatio  condudio  ojKrarum,  when  one  person  let  liis 
services  and  another  hired  them;  (2)  Locatio  condudio  ojierisfanicndi,  when 
one  person  contracted  that  a  ])articular  piece  of  work  should  be  done,  and 
another  contracted  to  do  it.  The  distinction  between  those  two_  kinds  of 
hiring  is  not  of  great  importance  in  the  law  of  Scotland.  There  is  often  a 
great  resemblance  between  the  latter — locatio  opcris— and  the  contract  of 
sale.  The  criterion  seems  to  be,  that  when  the  materials  are  sui)plied  by 
the  employer,  and  the  person  employed  gives  nothing  but  his  skill  and 
labour,  then  the  contract  is  one  of  location.  But  if  the  materials  as  well  as 
the  la])our  are  supplied  by  the  workman,  then  the  contract  is  one  of  sale. 
If,  however,  the  principal  material  is  sui.])lied  by  the  customer,  and  the 
workman  sup])lies  only  the  accessories,  then  the  contract  is  still  one  of 
location  (1.  Jk'li's  Cum.  275). 

Again,  the  contract  of  service  may  often  be  closely  related  to  one  of 
partners! li]..  The  question  has  often  arisen  where  a  part  of  the  agent's  or 
servant's  remuneration  was  a  portion  of  the  profits  of  the  business.  It  has, 
however,  been  settled  l)y  Statute  that  "  no  contract  for  the  remuneration  of  a 
servant  or  agent  of  any  person  engaged  in  any  trade  or  undertaking,  by  a 
share  of  the  profits  of  such  trade  or  undertaking,  shall,  of  itself,  render  such 
servant  or  agent  responsible  as  a  partner  therein,  nor  give  him  the  rights 
of  a  partner*"  (2S  &  29  Vict.  c.  86,  s.  2).  Therefore,  although  a  circumstance 
to  be  considered  in  each  case,  it  is  not  conclusive  of  the  agent's  position  as 
a  partner. 

In  order  to  constitute  the  legal  relation  of  master  and  servant,  there 
must  be  a  contract  legally  binding  on  the  parties.  This  contract  may  l>e 
considered  imder  the  heads  of:  (1)  the  ])arties  to  the  contract;  (2)  the 
constitution  of  the  contract ;  (3)  its  duration ;  (4)  the  obligations  on  the 
several  parties  to  the  contract. 

I.  Parties  to  the  Contract.— {X)  Pupils  cannot  bind  Lhemselvcs, 
and  so  cannot  enter  into  contract  of  service.  Their  tutors  may,  however, 
on  their  behalf;  Init  the  contract  is  reducible  on  the  ground  of  lesion. 
Although  the  pupil  is  free,  the  other  party  may  be  bound  if  the  contract  is 
judged  beneficial  to  the  pupil  (Ersk.  Inst.  i.  7.  33). 

(2)  Minors  are  capable  of  giving  consent,  although  they  usually  have 
curators.  Deeds  of  a  minor  with  curators,  without  their  consent,  are  null, 
without  proof  of  lesion.  It  would  therefore  appear  that  a  minor,  in  these 
circumstances,  cannot  enter  into  a  contract  of  service,  although  this  has 
been  doubted   (Stevenson,  10   M.   919).     On   the   other  hand,  deeds   of   a 
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miuor  wim  has  no  nii-aiors,  or  of  a  minor  who  lias  curators,  with  ilicir 
consent,  are  valid  unless  they  are  reduced,  on  ])roof  of  minority  and  lesion, 
within  four  years  of  the  nunor  reaching  majority.  This  contract  also, 
allhough  null  against  a  minor,  may  be  valid  against  the  other  party  to  it.  It 
wouhl  appear  that  if  a  minor  is  engaged  in  trade,  and  hires  servants,  he  will 
be  bound  as  if  he  were  of  full  age,  although  the  contract  was  entered  into 
without  consent  of  curators ;  and  he  will  not  be  restored  on  the  ground  of 
lesion  (Stair,  i.  6.  44 :  Ersk.  'inst.  7.  44 ;  Hcddcl,  5  June  1810,  F.  C.). 

(3)  Married  Women.  According  to  the  common  law  of  Scotland,  a 
married  woman  cannot  enter  into  a  contract  of  service  so  as  to  bind  herself. 
But  there  are  several  exceptions  to  this  rule,  as  when  a  wife  represents  her- 
self as  unmarried  (Elch.  Ann.  26) ;  or  her  husband  is  abroad,  and  she  is 
engaged  in  business  on  her  own  account  {Churnside,  Mor.  6082  ;  Onne,  12  S. 
149) ;  or  he  is  in  prison,  and  she  has  to  provide  for  her  own  support.  In 
virtue  of  her  prcpositura,  she  can  hire  servants  suitable  to  her  husband's 
position,  in  which  case  the  husband  alone  is  liable. 

In  each  of  tliese  cases  (pupil,  minor,  and  married  woman),  the  persons 
who  are  not  sui  juris  are  liable  to  pay  a  fair  value  for  all  services  which 
are  in  rem  versuni  to  them.  This  includes  all  necessary  attendance  suitable 
to  the  degree  in  life  of  the  employer,  and  all  services  beneficial  to  their 
estate. 

II.  Co\TSTiTUTiON  OF  THE  CONTRACT. — In  Order  that  there  may  be 
a  valid  contract  of  service,  there  must  be  final  and  complete  consent  to  its 
terms.  Until  the  contract  is  settled  in  its  tinal  shape,  either  party  may 
resile.  There  must  be  complete  agreement  as  to  the  various  terms  of  the 
contract,  although  they  may  not  be  enumerated.  Thus  if  no  period  or 
renumeration  be  mentioned,  the  law  will  presume  that  the  customary 
period  and  rate  of  wages  of  that  kind  of  service  were  intended.  If  an 
offer  of  service  be  made,  the  offer  must  be  accepted  within  a  reasonable 
time,  otherwise  it  falls.  There  is,  however,  locm  pcnit entice  until  it  is 
accepted  (Bell,  Prin.  s.  79 ;  JDimmore,  9  S.  190).  The  acceptance  must 
meet  the  offer,  otherwise  they  do  not  of  themselves  constitute  a  valid 
contract.  Like  other  contracts,  a  contract  of  service  must  not  be  vitiated 
by  error,  force,  or  fraud.  In  England,  it  has  been  held  that  where  there  was 
no  fraiul,  mere  non-disclosure  of  a  material  fact  did  not  invalidate  the  con- 
tract {Fletcher,  42  L.  J.  Q.  B.  55^  The  service  contracted  for  must  not  be 
opposed  to  the  ordinary  rules  of  morality,  or  the  policy  of  the  common  law, 
or  the  provisions  of  a  Statute  (Addison  on  Contracts,  bk.  i.  c.  3,  s.  1).  Thus 
a  printer  cannot  recover  wages  for  printing  an  indecent  book  (Poplett,  2  C. 
&  P.  198).  So,  also,  all  contracts  or  agreements  to  recommend  parties  for 
employment  in  positions  of  trust,  in  consideration  of  payment  of  money, 
entered  into  without  the  knowledge  of  the  employer  are  null  (  Waldo,  4  B.  & 
C.  319).  If  a  Statute  imposes  a  penalty  on  any  act,  a  contract  to  perform 
such  an  act  is  null  and  void,  even  though  there  is  no  provision  in  the 
Statute  declaring  it  to  be  so  (Addison  on  Contracts,  p.  83). 

Fo7'm  of  the  Contract. — According  to  the  civil  law,  the  contract  of  locatio 
operis  might  be  verljal  and  proved  by  parole  evidence.  Our  law  has  so  far 
followed  it,  that  contracts  of  service  for  less  than  a  year  need  not  be 
authenticated  by  writing.  It  w-as  from  the  analogy  of  tacks  of  heritable 
subjects  that  the  rule  was  introduced  that  contracts  of  service  for  more  than 
a  year  must  be  in  writing  (CWr?e/,  Mor.  12416).  The  contract  is  complete 
as  soon  as  one  party  agrees  to  retain  or  hire,  and  another  agrees  to  serve, 
for  a  certain  term  at  a  specified  salary,  and  it  may  be  })roved  by  parole 
evidence  where  the  period  of  service  is  less  than  a  year.     It  lies  with  the 
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party  founding  on  the  contract  to  jjrove  its  terms,  even  wiien  tliere  is 
an  allegation  by  the  otlier  party  tluit  the  contract  was  conditional, 
and  that  the  condition  liad  not  been  ])uri tied  (ivories,  G  8.  75  ;  Thomson,  9  S. 
598).  If  there  has  been  a  verbal  contract  for  more  tlian  one  year,  and  there 
has  been  no  rci  loiter venhis,  it  is  very  doubtful  if  the  contract  is  valid  even 
for  one  year  (Bell,  Frin.  s.  173  ;  Paterxon,  8  S.  931).  J'.ut  if  the  servant  have 
entered  upon  tlie  service,  then  the  contract  is  valid  for  one  year,  but  not 
more  {Cadihl,  supra).  If  it  is  stipulated  that  the  contract  should  be 
reduced  to  writing,  then  there  is  locus  pcnitenfia'-  till  that  is  done,  and  the 
writing  is  formally  executed.  In  order  that  a  written  contract  may  be 
valid  of  itself,  it  must  be  either  probative  or  constituted  by  missives 
iiolograph  of  the  parties.  The  rule  as  to  writings  in  re  mercatoria  does  not 
api)ly  to  contracts  of  service  (Stcivart  &  M'Donald,  7  M.  544).  By  33  &  34  Vict, 
c.  97  (Sche(hile), "  An  agreement  or  memorandum  for  the  hire  of  any  labourer, 
artificer,  manufacturer,  or  menial  servant,"  is  exempt  from  stamp  duty ;  but 
this  does  not  apply  to  contracts  of  apprenticeship,  nor  to  an  agreement  for 
tlie  hire  of  a  clerk.  When  an  agreement  to  serve  is  contained  in  an  impro- 
bative  writing,  or  is  otherwise  incomplete,  it  may  be  validated  by  rci 
intcrvcntus  (Dickson  on  Ecidencc,  s.  815).  The  doctrine  "  is  grounded  on 
the  fact  of  the  person,  otherwise  imperfectly  bound,  liaving  permitted 
another  to  proceed  on  his  oljligation  or  agreement  as  if  it  were  complete, 
and  to  perform  on  the  faith  of  it  acts  nne([uivocally  referable  to,  or  result- 
ing from,  the  agreement,  and  which,  by.  the  refusalto  execute  the  agi-eement, 
would  prove  detrimental  to  the  person  so  misled  or  encouraged  to  proceed  " 
(1  Bell,  Com.  346).  Accordingly,  the  terms  of  the  contract  must  be  dis- 
covered from  the  informal  writing,  or  by  the  oath  of  party  :  and  then  the  rei 
intcrvcntus  may  be  proved  l)y  parole,  so  as  to  validate  the  contract  {Gibson, 
3  B.  144).  In  a  contract  averred  to  be  for  more  than  one  year,  it  is  some- 
times ditlicult  to  discover  whether  the  acts  constituting  the  rci  interventus 
are  referable  to  a  contract  for  a  year,  or  a  longer  period  (Dickson  on  Uvid. 
s.  834;  Napier,  Hume,  Dec.  388).  With  regard  to  indentures  of 
apprenticeship,  it  has  been  held  that  an  apprentice,  having  entered  on  his 
service,  and  continued  tliere  for  three  years,  was  held  to  be  barred  from 
objecting  to  the  want  of  legal  solemnities  made  to  the  deed  {Rymer, 
Mor.  5726). 

Earnest,  or  arles,  is  often  given  in  entering  into  contracts  of  service.  It 
is  a  small  sum  of  money  given  by  one  of  the  parties  to  the  other  to  make  it 
more  evident  and  certain  that  a  bargain  has  been  completed.  The  giving 
of  arles  does  not,  like  rei  interventus,  validate  a  contract  otherwise  incomplete. 
Tliey  do  not  Ijar  locus  ptcnit entice  where  that  is  otherwise  competent ;  but,  on 
the  other  hand,  the  giving  of  them  back  will  not  entitle  either  party  to 
resile  {Wcdlacc,  1800,  Hume,  Dec.  383).  Where  there  is  an  established  and 
notorious  local  custom  that  no  contract  of  service  is  complete  till  arles  are 
given,  then  there  is  locus  i^cnitcntiw  till  that  is  done.  Aries  of  small  amount 
were  formerly  called  dead  earnest,  and  are  not  to  be  computed  part 
of  wages. 

Implied  Contracts  of  Service. — The  rule  of  law  in  England  is  that  unless 
there  is  an  express  contract  of  hiring,  there  can  be  no  claim  for  wages 
(Addison  on  Contracts,  9th  ed.,  p.  843).  So  also,  in  Scotland,  tlie  same 
seems  to  be  the  ordinary  rule  of  law  {liitchic,  12  D.  119;  Jfa.^tc)'  of  Salfoun, 
3  Bro.  Supp.  337).  lUit  an  exception  to  tlie  general  rule  seems  to  have  l)eeu 
allowed  in  cases  where  services,  which  in  the  ordinary  case  would  be 
remunerated  by  wages,  are  rendered  by  persons  living  in  the  house  with  the 
employer.     These  persons,  often  relatives,  mav  have  been  taken  into  the 
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house  out  of  charity,  but  have  remained  performing  various  household 
duties.  It  has  been  held  in  several  cases  that,  although  there  was  no 
express  contract  of  service  and  no  stipulation  for  wages,  yet  for  the 
services  rendered  wages  may  still  be  due  {Shcj^hcrd,  1812,  Hume, 
Decisions,  39-4,  and  other  cases  quoted  in  Fraser,  J/,  cl;  S.  40  et  scq. ; 
Thomson,  1889,  16  E.  333). 

In  the  event  of  a  servant  claiming  remuneration  for  services  rendered 
beyond  the  ordinary  scope  of  his  duty,  Ld.  Deas  laid  down  that  there 
would  require  to  be  specification  of  three  things :  (1)  of  the  duties  of  the 
othce  for  which  the  servant  was  originally  engaged,  (2)  of  the  extra  duties 
performed  by  him,  (3)  of  the  agreement  to  give  remuneration  for  the  extra 
duties  {Latham,  4  M.  1084). 

III.  Duration  of  the  Contract. — The  question  has  been  raised 
whether  a  contract  of  service  for  life,  or  a  long  term  of  years,  is  void 
according  to  Scotch  law,  as  being  against  good  manners  and  Christian 
liberty  {Caprinrfton,  Mor.  9454).  The  latest  authorities  seem  to  hold  that 
there  is  no  restriction  by  law  in  the  period  to  which  a  contract  of  service 
may  extend  (Ersk.  i.  7.  02;  Fraser,  M.  &  S.  4).  The  rule  of  the 
English  law  is  that  a  contract  of  service  for  life  is  valid  if  contained 
in  a  duly  executed  deed  (Chitty  on  Contracts,  13th  ed.,  p.  524). 

Whenever  the  period  of  service  is  fixed  by  the  contract,  the  parties  will 
be  bound  by  its  terms.  The  contract  may  be  for  any  period,  long  or  short, 
or  only  during  pleasure,  or  that  each  party  may  terminate  the  contract  by 
giving  certain  notice  or  paying  a  fixed  penalty. 

But  it  sometimes  happens  that  no  period  has  been  fixed  by  the  parties, 
when  the  law  will  presume  the  period  from  the  relations  of  the  parties,  the 
circumstances  of  the  case,  and  the  custom  of  the  district  as  applied  to  that 
kind  of  service.  In  England,  a  contract  of  "  general  hiring,"  as  it  is  called, 
when  no  period  is  fixed,  lasts  for  a  year.  In  hiring  menial  or  domestic 
servants,  the  period,  if  it  is  not  fixed  l)y  the  parties,  is  determined  by  law  to 
be  a  year,  with  the  right  to  each  party  to  end  the  contract  on  a  month's 
notice.  In  Scotland,  no  general  rule  of  law  has  been  fixed,  and  it  depends 
on  the  circumstances  and  customs  in  each  case  what  term  will  be  presumed 
by  law,  if  no  period  has  been  fixed  by  the  parties.  Although  it  is  arranged 
that  the  servant  shall  be  paid  so  much  per  week,  month,  or  year,  that  does 
not  decide  the  period  of  engagement,  but  it  will  depend  on  the  custom  as  to 
that  particular  service  what  the  law  will  presume  to  be  the  period  of 
service  {Baird,  5  Bro.  Supp.  514;  Groom.,  1859,  21  D.  831;  Forsyth,  1880, 

7  Pt.  887). 

]\Ienial  or  domestic  servants,  especially  in  towns,  are  usually  presumed 
to  be  hired  for  six  months  (Bell,  Prin.  174).  Farm-servants  are  presumed 
to  be  hired  for  a  year.  Gardeners  are  usually  presumed  to  be  hired  for  a 
year,  although  there  is  no  direct  decision  to  that  effect  {Groom,  supra). 
Coachmen  are  in  the  same  position  as  other  domestic  servants,  and  are  not 
presumed  to  be  hired  for  a  year  {Scott,  6  S.  L.  E.  301).  Gamekeepers  who 
are  provided  witli  a  house  are  presumed  to  be  engaged  for  a  year 
{Armstrong,  9  D.  29  and  1198;  Cameron,  10  M.  301).  Farm  grieves  are 
presumed  to  be  hired  for  a  year  {Muir,  7  S.  717).  Tutors  and  governesses 
are  usually  presumed  to  be  hired  during  pleasure,  and  the  contract  may  be 
terminated  on  reasonable  notice.  But  special  circumstances  may  be  proved 
to  show  that  the  contract  was  for  a  longer  term  (Bell,  Prin.  174;  Moffat, 
1  D.  408).  Vyy  the  Education  Act  of  1872,  School  Boards  may  dismiss 
masters  apyjointed  by  them  since  that  date  at  jdeasure,  on  reasonable  notice, 
or  money  compensation  in  lieu  thereof  (35  &  30  Vict.  c.  02,  s.  55 ;  Morrison, 
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3  li.  945).  Private  schoolmasters,  in  the  absence  of  any  stipulation  to  the 
contrary,  hold  their  otticos  at  the  pleasure  of  the  managers  (Bell,  Prin.  s. 
2189).  Clerks,  commercial  agents,  and  managers  of  banks,  etc.,  are 
presumed  to  hold  their  situations  at  the  ])leasure  of  their  employers,  and 
may  be  dismissed  on  reasunalde  nutice  l)cing  given. 

Tacit  lielocation. — Where  due  interruption  or  warning  that  the  engage- 
ment is  to  terminate  is  not  given  by  either  party,  the  engagement  is  held 
to  bs  renewed  in  all  its  ])arts  from  term  to  term  bv  tacit  relocation  (P.ell, 
rrin.  s.  173  ;  Jkiird,  ^hiv.  9182,  5  liro.  Supp.  514 ;  Tatt,  2G  Feb.  1841,  IG  ¥.  C. 
058).  But  where  the  terms  of  the  contract  of  service  are  altogether 
different  from  those  usually  found  in  contracts  in  that  particular  trade,  the 
rule  as  to  tacit  relocation  will  not  apply  (Lennox,  8  K.  38).  The  renewal 
cannot  l»e  for  more  than  a  year,  or  such  shorter  period  as  is  customary  in 
the  particular  kind  of  service,  even  where  the  original  agreenu'Ut  was  for 
a  longer  period,  because  no  verbal  contract  can  be  valid  for  more  than  a 
year  (Dickson,  Master  and  Servant,  58). 

Warnimj. — There  is  no  formal  style  of  warning  of  termination  of  a 
contract  of  service.  It  is  enough  that  notice  be  given  at  the  proper 
period.  The  parties  may,  by  their  actings  and  communings,  intimate 
their  intention  to  terminate  the  contract  without  formal  notice,  as  wlien 
a  gentleman  tells  his  coachman  that  he  intends  to  give  up  his  carriage 
at  Whitsunday  (Fraser,  Master  and  Servant,  59;  MacdoneU,  ]\I.  App. 
"Mutual  Contracts,"  3;  Maclean,  4  Feb.  1813,  F.  C).  In  the  case  of 
agricultural  and  domestic  servants  it  is  usual  to  give  forty  days'  warning, 
and  they  would  accordingly  be  held  entitled  to  it.  A  warning  of  less 
time  would  be  held  no  warning  at  all.  The  forty  days'  warning  onlv 
operates  to  prevent  tacit  relocation,  and  does  not  free  parties  from  ori'nnal 
agreement  {Wallace,  Hume,  Dec.  383).  As  to  other  classes  of  servants, 
it  is  not  necessary  to  give  forty  days'  notice,  but  reasonable  notice  must  be 
given  {Morrison,  3  R.  945).  A  sewing  mistress  was  held  entitled  to  three 
months'  notice  {Eobson,  6  E.  213),  and  a  manager  of  a  colliery  was  held 
entitled  to  three  months'  {Forsyth,  7  E.  887).  As  to  manufacturers, 
mechanics,  and  artisans,  the  length  of  notice  depends  on  the  agreement 
between  the  parties,  the  custom  of  the  trade,  and  the  relations  of  the  parties. 
In  the  absejice  of  any  proof  as  to  custom,  the  Court  will  grant  reasonable 
notice.  Sometimes  the  service  is  ended  without  any  notice,  as  when  the 
servant  is  hired  for  a  special  purpose  and  the  purpose  is  fulfilled,  or  when 
the  occasion  for  the  services  is  ended  {London,  etc.,  Shij^ping  Co.,  13  D.  51). 
If  either  party  })lead  a  special  custom,  he  must  prove  it  to  l)e  "  uniform  and 
notorious  "  in  order  to  have  effect  given  to  it  (Morrison,  2  S.  434). 

IV.  Obugatioxs  of  the  Parties  to  the  Coxtract. — 1.  The 
Servant's  Duties. — (1)  The  servant  is  bound  to  enter  on  the  service  contracted 
for  at  the  period  agreed,  otherwise  he  will  be  liable  in  damages.  He 
cannot  offer  a  substitute,  as  the  contract  im])liesa  delectus  persima:  (CamphrU, 
9  S.  2G4).  He  must  remain  in  his  situation  continuously  until  the  contract 
is  terminated  without  fault  on  his  part.  If  he  fails,  the  master  may 
refuse  to  take  him  l)ack,  his  wages  may  be  forfeited,  and  he  would  be  liable 
in  an  action  for  damages. 

(2)  The  servant  must  know  his  work  and  do  it  carefully.  Where  a 
servant  of  any  sort  is  engaged  on  the  footing  that  he  has  the  skill  and 
ability  to  perform  certain  duties  then  the  servant  guarantees  himself 
competent  for  the  service  he  has  undertaken.  His  obligation  is  to  do  the 
work  at  the  time  agreed  on,  to  do  it  well,  to  employ  the  materials  furnished 
by  the  employer  in  a  proper  manner,  and,  lastly,  to  exercise  all  proper  care 
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aiul  diligence  about  the  wovV  (Story  on  Bailments,  430).  Where  skill  as 
well  as  care  is  required  in  performing  the  undertaking,  then,  if  the  party 
purports  to  have  skill  in  the  business,  and  he  undertakes  to  serve  for  hire,  he 
is  bound  not  onlv  to  ordinary  care  and  diligence  in  securing  and  preserving 
the  thing,  but  also  to  the  exercise  of  due  and  ordinary  skill  in  the  employ- 
ment of  his  art  or  business  about  it,  or,  in  other  words,  he  undertakes  to 
perform  it  in  a  workmanlike  manner  (Story  on  Bailments,  s.  431 :  1  Bell, 
Com.  459).  Spondet  iicritiam  artis.  It  is  the  party's  own  fault  if  he 
undertakes  without  having  sufficient  skill,  or  if  he  applies  less  than  the 
occasion  requires  {Peddle,  Hume,  Dee.  304).  The  degree  of  skill  and  diligence 
which  is  required  rises  also  in  proportion  to  the  value,  the  delicacy,  and 
the  difficulty  of  the  operation.  Goods  were  sent  to  a  finisher  to  be  finished 
by  a  process  admittedly  delicate,  and  it  was  held  that  the  finisher,  by 
accepting  the  employment,  undertook  to  perform  the  work  without  injury 
to  the  goods,  and  that,  when  they  were  returned  injured,  he  could  only 
exonerate  himself  by  proving  that  the  injury  was  due  to  some  defect  in 
the  o-oods,  or  incapacity  to  undergo  the  process  {Hinshaio  &  Co.,  8  M.  933). 
Persons  employed  as  clomestic  servants  are  under  the  same  obligations  as 
to  the  duties  of  their  several  employments ;  ])ut  if  they  give  notice,  at  the 
time  of  their  engagement,  of  their  want  of  knowledge  of  the  duties  of  the 
employment,  the  ordinary  skill  will  not  be  required  of  them  (Gunn,  Hume, 
Dec.  384).  The  servant  must  take  care  of  the  property  of  the  master; 
and  if  he  is  guilty  of  gross  negligence,  whereby  the  property  of  his  master 
is  injured,  he  will  be  liable  in  an  action  of  damages.  But  he  is  not  liable 
for  damnum  fatalc  or  misadventure  (Fraser,  M.  &  S.  68). 

(3)  The  servant  is  bound  to  be  respectful  to  the  master,  and  obedient 
tu  liis  orders.  As  in  this  contract  the  condition  of  the  master  is  more 
advantageous  than  that  of  the  servant,  the  servant  ought  to  respect  the 
master  according  to  his  condition  in  the  world  {Puffcndorf,  quoted  by 
Fraser,  M.  &  S.  70).  A  workman  ought  to  show  deference  to  the 
tradesman  that  employs  him,  otherwise  discipline  could  not  be  maintained ; 
but  a  hio-her  degree  of  respect  will  be  demanded  from  a  menial  servant 
towards'a  master  whose  station  in  life  is  much  higher  than  his  own.  A 
servant  is  also  bound  to  obey  all  lawful  orders  of  the  master.  The  orders 
must  be  as  to  things  that  were  agreed  on,  or  were  implied,  at  the  time  of 
entering  into  the  contract.  After  a  refusal  on  the  part  of  the  servant 
to  perform  his  work,  the  master  is  not  bound  to  keep  him  on  as  a  burthen- 
some  and  useless  servant  to  the  end  of  the  year  (Ld.  Ellenborough  in  Spain, 
2  Stark.  256  ;  see  A.  v.  5.,  16  D.  269).  So  a  servant  refusing  to  obey  orders, 
and  s])caking  insolently  to  his  master,  was  held  to  have  been  rightly 
dismissed,  and  forfeited  all  claim  to  wages  for  the  time  he  had  served 
(Silvie,  8  S.  1010).  Tiie  master  of  a  vessel  was  dismissed  when  in  a  foreign 
port  for  drunkenness,  but  reinstated  on  condition  that  no  spirits  were 
allowed  on  board.  Notwithstanding  this,  he  took  spirits  on  board,  and  was 
drunk  during  the  voyage  home.  On  the  safe  arrival  of  the  ship  he  was 
dismissed,  and  the  Court  held  that  he  had  forfeited  his  wages  for  the  home 
voyage  by  his  misconduct  (M'Kellar,  15  D.  246).  The  orders  of  the  master 
must  be  as  to  matters  within  the  scope  of  the  servant's  duty,  not  dangerous 
to  the  servant,  nor  of  a  lower  grade  than  those  he  contracted  for  (Bell,  Brin. 
s.  176).  If  the  deviation  be  great,  or,  though  small,  often  repeated,  the 
Court  will  protect  the  servant.  A  cook  and  housekeeper  cannot  be  reduced 
to  the  position  of  maid,  to  do  merely  marketing  duties  {Gunn,  Hume,  Dec. 
384) :  nor  a  head  gamekeeper  to  that  of  under  gamekeeper  {Boss,  1  K.  352). 
A  farmer  was  held  entitled  to  dismiss  a  labouring  hind  who  refused  to 
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ol)cy  orders  to  attend  to  tlie  cattle  on  a  Sunday,  so  as  to  permit  his  fellow- 
.serv^ants  to  i^o  to  clmrcli,  alth(Higli  he  was  not  employed  to  perform  sur-h 
services  ( ]V"dsu)i,  G  J ).  llioG).  A  servant  must  attend  to  his  work  on  all 
lawful  days,  and  during  the  hours  either  fixed  by  agreement  or  by  the 
common  custon  of  that  kind  of  service.  Holidays  are  usually  a  matter  of 
arrangement,  or  are  determined  l»y  the  custom  of  the  locality.  A  workman 
need  n(jt  work  on  Sunday  {J'hillips,  lo  S.  77H  ;  rev.  2  S.  &  M'L.  405).  liut 
domestic  servants  and  farm-servants  do  not  come  within  this  rule  {WUsun, 
supra). 

A  domestic  servant  is  bound  to  accompany  his  master  to  any  part  of 
the  country.  l>ut  he  is  not  bound  to  go  furth  of  liritain,  so  as  to  be 
Ijoyond  the  protection  of  British  laws,  nor  is  he  bound  to  go  to  a  distant 
part  of  the  country  without  an  engagement  for  his  return,  and  an  indemni- 
fication for  time  and  expense  (Bell,  Friii.  s.  180).  Where  a  servant's  work 
has  reference  to  a  place  rather  than  a  person,  the  master  cannot  remove 
the  servant  to  a  distant  place,  inconvenient  to  the  servant.  A  spinner  or 
carder  who  was  employed  at  one  mill  on  a  yearly  contract  of  service  could 
not  be  removed  to  another  mill  half  a  mile  distant  from  her  home,  belonging 
to  the  same  master  {Anderson,  16  S.  412). 

(4)  The  servant  must  act  morally.  The  master  is  entitled  to  demand 
that  all  within  his  household  shall  act  decently,  so  that  the  feelings  of 
other  members  of  his  household  may  not  be  scandalised.  All  classes  of 
domestic  servants,  and  tutors,  governesses,  secretaries,  and  even  commercial 
employe's,  who  live  with  the  master,  come  under  this  rule.  It  does  not 
matter  whether  the  immorality  take  place  within  or  outside  the  house  of 
the  employer,  so  long  as  his  interests,  re})utation,  or  feelings  are  injured 
thereby  {^fafhicso)l,  10  S.  825;  Grcig,2  M.  1278).  The  misconduct  must 
take  place  during  the  term  of  service,  and  a  servant  is  not  bound  to 
disclose  at  the  time  of  entering  into  the  contract  any  facts  in  his  previous 
history  allecting  his  character  (Fletcher,  42  L.  J.  Q.  B.  55).  Dishonesty  on 
the  part  of  the  servant  is  a  good  ground  for  a  master  disndssing  him 
(P)ell,  Frin.  s.  178).  Drunkenness,  if  frequently  repeated,  and  even  one 
verv  glaring  case,  will  justify  the  master  in  dismissing  a  servant  {Edicards, 
11  b.  G7 ;  M'Kcllar,  15  D.  24G). 

(5)  The  servant  must  do  nothing  to  injirre  his  master's  business.  If  a 
servant  wilfully  act  in  such  a  way  that  the  master  is  liable  to  lose  the 
custom  of  those  who  employ  him,  the  servant  may  be  dismissed  {Fcad,  9 
C.  &  r.  588).  Again,  if  a  servant  insists  that  he  is  a  partner,  and  acts 
accordingly,  the  master  would  have  a  good  ground  for  dismissing  him 
(Ainor,  9  A.  &  E.  548). 

(6)  Eemedies  of  the  master  for  the  servant's  misconduct.  At  one  time 
it  was  held  competent  by  the  common  law  of  Scotland  to  imprison  a 
servant,  in  the  event  of  his  deserting  his  service,  until  he  found  caution  to 
return  to  the  service  and  continue  in  the  same.  But  as  this  remedy  has 
for  a  long  time  fallen  into  disuse,  and,  although  there  has  been  much 
legislation  on  the  relations  of  master  and  servant,  no  statutory  authority 
has  been  given  to  the  practice,  it  is  thought  that  it  would  not  be  now 
competent  (Ersk.  Inst.  iii.  3.  16,  note  736;  Eraser,  J/.  tO.  aS*.  101 
and  382).  In  the  case  of  certain  special  employments,  c.tj.  actor,  public 
singer,  etc.,  it  seems  probable  that  the  Court  would  grant  interdict 
against  tlie  artiste  giving  his  services  to  anyone  else  than  the  person  who 
employed  him  during  the  term  of  his  engagement.  For  any  of  the 
ordinary  employments,  the  master's  remedies  for  the  servant's  misconduct 
are   dismissal,  forfeiture  of   wages,  and  damages.     If   the  servant  fails   to 
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enter,  or  deserts  from,  his  service,  the  master  is  entitled  to  declare  that  all 
current  wages  are  forfeited  (Ersk.  iii.  3.  IG). 

What  is  desertion  depends  on  the  circumstances,  and  the  Court  will 
not  enforce  a  harsh  rule  against  the  servant.  Ahsence  for  a  day  will  not 
entitle  the  master  to  dismiss  the  servant.  But  continued  absence  (although 
involuntary,  if  it  arises  from  the  servant's  fault),  if  it  injures  the  master's 
interests  and  interferes  with  the  due  conduct  of  his  affairs,  will  be  sufficient 
{00)8011,  23  D.  358).  In  regard  to  other  cases  of  nusconduct,  the  master 
must  not  be  too  prompt  to  take  advantage  of  any  slight  fault  to  dismiss  a 
servant.  It  is  his  duty  to  admonish  him  and  give  him  an  opportunity  to 
amend  his  ways  (Thomson,  Hume,  Dec.  392).  If  the  fault  is  not  a  very 
grave  one,  the  Court,  while  holding  the  master  entitled  to  dismiss  the  servant, 
may  find  the  wages  due  for  the  period  that  has  been  actually  ser^'ed. 

It  is  sufficient  that  a  master  has  a  good  ground  for  dismissing  a 
servant,  although  he  does  not  actually  state  it  at  the  time  (Ersk.  Fri7i.  s. 
182,  note).  But  it  would  seem  that  if  a  servant  is  dismissed  for  immorality, 
he  is  entitled  to  know  the  cause  of  his  dismissal  (Ld.  Deas  in  Watson, 
24  D.  494). 

2.  The  Master's  OUigation  to  the  Servant. — (1)  The  master  is  bound  to 
receive  his  servant  into  his  employment  and  continue  him  therein.  But 
whatever  would  justify  the  master  in  dismissing  the  servant  would  be  a 
o-ood  reason  for  the  master  refusing  to  admit  him.  The  master  cannot 
transfer  the  services  of  his  servant,  as  there  is  a  delectus  j^ersonce  on  the 
servant's  part  as  w^ell  as  on  the  master's.  It  depends  on  the  nature  of  the 
employment,  tlie  circumstances  in  which  it  was  entered  into,  and  the  terms 
of  the  agreement,  whether  the  assumption  of  partners  by  the  master  will 
put  an  end  to  the  agreement  (see  Camphell,  5  S.  335).  But  where  the 
firm  is  dissolved,  the  service  is  ended,  and  it  depends  on  the  circumstances 
in  which  the  dissolution  took  place  whether  tlie  servant  will  recover 
damages  or  not. 

(2)  The  master  must  treat  the  servant  properly,  and  with  due 
forbearance  and  moderation.  This  is  the  obvious  duty  of  all  towards  those 
who  are  placed  under  their  protection.  At  the  same  time,  the  servant 
would  not  be  justified  in  leaving  on  account  of  slight  exhibitions  of  bad 
temper  or  disagreeable  character  on  the  part  of  the  employer.  Each  case 
depends  on  the  special  circumstances,  and  is  a  question  for  the  jury.  At 
one  time  it  was  thought  that  masters  had  the  right  of  moderate  personal 
chastisement  (Ersk.  i.  7.  62).  But  lawyers  are  now  agreed  that  there  is  no 
such  right  in  the  case  of  grown-up  servants ;  and  if  it  exists  at  all,  it  is  only 
in  the  case  of  apprentices  and  young  persons,  to  whom  masters  come  in  the 
place  of  parents.  If  a  servant  remains  in  the  em})loyment  after  harsh  or 
cruel  treatment  by  the  master,  he  will  be  held  to  have  condoned  his 
master's  conduct.  "  Under  ordinary  circumstances,  a  domestic  servant  is 
not  entitled  to  remain  in  service  for  the  full  period  of  service,  and,  at  the 
expiry,  to  bring  up  a  catalogue  of  grievances  as  a  ground  of  damages 
against  her  master  "  (Ld.  Pres.  Inglis  in  Fraser,  5  K.  596). 

A  master  is  bound  to  provide  suitable  board  and  lodging  for  domestic 
servants  dm-ing  the  period  of  service.  He  is  not  entitled  to  compel  a 
female  servant  to  reside  out  of  the  family  while  the  service  continues, 
the  engagement  of  a  female  servant  being  on  the  faitli  of  the  protection  of 
her  master's  house  (Bell,  Prin.  s.  183).  If  the  master  call  in  a  medical 
man  to  attend  on  the  servant  when  he  is  ailing,  the  master  will  be  liable 
for  the  bill,  and  will  not  be  entitled  to  deduct  it  from  the  wages  of  the 
servant.     But  in  the  ordinary  case,  where  there  is  no  special  agreement,  a 
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iiiustei' is  iu)l  Ituuiid  in  lUDvide  luediciil  attendiiiice  l'<jr  his  servants;  nor 
will  he  1)0  lial)l(3  lor  the  Mil  if  the  servant  call  in  a  niediciil  man  without  his 
knowledge.  There  ui.iy  he  eriniinal  responsihility  ineurred  hy  a  master 
ill  failing  to  provide  suitable  food,  lodging,  andj  medical  attendance  for  his 
servants.  ]\y  .'58  c^  Mi)  \'ict.  v.  80,  s.  G,  it  is  provided  :  "  Where  a  master,  heing 
legally  liable  to  provide  for  his  servant  or  apprentice  necessary  food, 
clothing,  medical  ;iid,  or  lodging,  wilfully  and  without  lawful  excuse  refuses 
or  neglects  to  jirovide  the  same,  whereby  the  health  of  the  servant  is,  or 
is  likely  to  be,  seriously  or  permanently  injured,  he  shall,  on  sunnnary  con- 
viction, 1)6  lial)le  either  to  pay  a  penalty  not  exceeding  £20,  or  to  l)e 
imprisoned  for  a  term  not  exceeding  six  months,  with  or  without  hard 
labour." 

(3)  The  master  is  bound  to  l)e  careful  not  to  injure  the  servant's 
character.  If  the  master  accuse  the  servant  of  a  grave  olTence  which  he 
cannot  prove,  the  servant  may  quit  the  service,  and  may  demand  wages, 
board-wages,  and  damages,  according  to  the  circumstances  of  the  case 
(fAnit/t/niir,  11  S.  571).  lUit  a  master's  position  is  privileged,  and  he  is 
entitled  to  state  the  reason  when  he  dismisses  the  servant  for  inmiorality, 
which  he  believes  has  heen  committed.  The  statement  is  held  not  to  be 
actionable  unless  malice  is  proved  (  Watson,  24  D.  494). 

The  master  ought  to  give  the  servant  a  character  at  the  end  of  the 
service,  l)ut  this  is  nu^rely  a  moral  obligation  which  the  law  will  not  compel 
him  to  fulfil  (Fell,  12  December  1809,  F.  C).  Ikit  if  the  master  give  a 
character,  it  nnist  lie  true  to  the  best  of  his  knowledge;  and  if  that 
be  so,  he  will  be  })rotected,  even  if  the  character  be  prejudicial  to  the 
servant  (Bell,  Frin.  s.  188,  and  cases  there  cited).  A  material  element  in 
judging  of  the  master's  conduct  in  such  a  case  is  the  occasion  on  which  the 
master  acted.  If  he  were  asked  for  the  character,  his  position  wdll  be  very 
much  stronger  than  if  he  ultroneusly  volunteer  to  give  it.  But  even  in 
the  latter  case  it  would  seem  that  the  special  circumstances  of  the  case 
may  be  so  strong  as  to  justify  the  master's  action.  Masters  should  be 
protected  as  much  as  possible  if  they  honestly  discharge  their  duty  in 
speaking  of  the  characters  of  those  servants  who  have  quitted  their  service 
(Ld.  Alvanley  in  Foffcrs,  3  B.  &  P.  592). 

It  has  not  been  decided  in  Scotland  whether  a  master  would  be  liable  in 
damages  for  givinga  false  character  in  the  servant  s  favour,altliough  there  does 
not  seem  to  be  any  reason  for  holding  that  he  would  not.  A  Statute  has  lieen 
passed  inflicting  penalties  on  all  those  who  give  or  use  a  false  character,  or  alter 
a  true  character  which  has  already  been  given  (32  Geo.  in.  c.  50).  Mr.  Tait 
says  that  the  Act  "  appears,  and  is  understood,  not  to  extend  to  this  country," 
but  to  Kngland  only.  Ld.  Fra.ser  says  :  "  This  doubt  does  not  seem  to  be  well 
founded.  The  Act  is  quite  absolute  and  general,  and  there  is  nothing  in 
it  to  indicate  that  it  was  to  be  restricted  in  its  operation  to  England" 
(Fraser,  M.  tC-  S.  133). 

(4)  The  master  must  pay  tiie  servant  his  wages.  "Wages  are  the  price 
which  the  employer  has  undertaken  to  pay  for  the  services  which  the 
servant  has  given.  Board-wages  are  not  of  the  nature  of  hu'e,  and  are  not 
implied  in  the  term  "wages"  {Cooper,  1825,  3  S.  435). 

The  master  is  l)ound  to  pay  the  wages  at  the  term  stipulated.  The 
servant  may  have  been  hired  liy  an  overseer,  hut  if  the  master  has  received 
the  benefit  of  his  services,  he  will  be  bound  to  pay  the  hire  {Xahonic, 
Hume,  Dec.  353). 

In  most  trades  there  is  a  customary  rate  of  wages,  which  will  rcguhite 
the  amoimt  in  the  absence  of  any  agreement.      But  if  the  parties  have 
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entered  on  a  course  of  dealing  liy  whieli  the  rate  of  remuneration  has  been 
fixed,  this  standard  ^vill  l>e  maintained  by  the  Conrt,  and  will  overcome  the 
usage  of  trade  {Stewart,  9  S.  382,  and  11  S.  725 ;  afl'd.  2  8.  et  M'L.  45.  See 
also  Mansfield,  9  S.  780 ;  affU.  6  W.  &  S.  277).  If  there  is  no  agreement 
and  no  custom,  the  Court  will  give  the  servant  the  value  of  his  services  or 
quantum  meruit  (  Wallace,  1  Sh.  App.  42).  In  one  case  the  Court  allowed  a 
clerk  to  a  writer  a  salary  at  the  rate  of  £50  a  year  {Sinclair,  9  S.  487).  If 
the  question  is  left  to  the  master  as  to  whether  any  wages  are  to  be  paid 
or  not,  no  action  will  lie  against  him  if  he  refuses  to  pay  any  (Smith, 
Master  and  Servant,  4th  ed.,  201).  But  if  it  is  agreed  that  there  shall  be  wages, 
but  the  amount  is  left  to  the  discretion  of  the  master,  the  servant  will  have 
an  action  for  the  fair  value  of  the  services  rendered  {Bryant,  5  M.  &  W. 
114).  On  the  other  hand,  if  the  rate  of  wages  is  left  in  the  servant's 
discretion,  he  will  not  be  justified  in  demanding  an  exorl)itant  amount.  If 
the  wages  are  to  be  paid  in  victual,  and  there  is  an  extraordinary  rise  in 
price,  due  to  exceptional  and  unprecedented  causes,  the  master  is  not  bound 
to  give  specific  implement  or  compensation  at  current  market  price  of  the 
iWstrkt  {IVilkie,  11  1).  132). 

]\Ir.  Bell  says  that  the  master  is  bound  to  give  the  workman  a  full 
supply  of  work  (if  his  wages  depend  on  the  price)  during  the  term  agreed 
on  (Bell,  Frin.  192).  Ld.  Fraser  says  that  "  this  depends  on  the  implied 
as  well  as  the  express  terms  of  the  contract,"  and  the  master  is  not  bound 
to  provide  work  unless  the  agreement  is  imperative  {31.  &  S.  137). 
Domestic  servants,  although  engaged  for  a  year,  should  be  paid  half-yearly 
(Bell,  Frin.  s.  184).  With  regard  to  other  servants,  in  the  absence  of 
express  stipulation  the  terms  of  payment  depend  on  the  custom  of  those 
engaged  in  that  kind  of  service.  Should  the  master  fall  into  arrear  with 
the  wages  the  servant  is  entitled  to  interest  on  the  amount  so  long  as  it 
remains  unpaid  {Mansfield,  6  W.  &  S.  277). 

In  Scotland,  if  the  servant  die  during  the  term  of  service,  the  servant's 
representatives  are  entitletl  to  wages  7j?'o  rata  for  the  time  he  has  served 
(Bell,  Fri7i.  s.  179).  With  regard  to  a  servant  who  has  been  disabled  by 
injuries  received  in  the  course  of  his  duty  Mr.  Bell  thinks  that  the  servant 
would  not  forfeit  his  wages ;  but  Lord  Fraser  says :  "  It  is  thought  that  the 
better  rule  is,  that  a  servant  disabled  without  fault  on  his  part,  and  without 
fault  on  the  part  of  the  master,  has  no  claim  for  wages  during  disablement, 
though  this  may  have  been  caused  ])y  injury  sustained  when  in  the  per- 
formance of  his  work."  In  the  case  of  the  servant's  absence  from  service 
through  sickness,  if  it  be  only  for  a  short  time,  then  no  deduction  will  be 
allowed  ;  but  if  it  be  long-continued,  then  he  will  lose  the  right  to  wages  for 
the  period  when  he  is  absent,  especially  if  the  master  has  to  employ  another 
servant  in  his  place  (Fraser,  M.  &  S.  142  ;  see  M'Uvjan,  1867,5  S.  L.  R  62). 

On  the  master's  death  the  contract  of  service  is  ended,  although  it  may 
be  for  a  term  of  years  in  the  agreement.  The  usual  rule  is  to  give  the 
servant  wages  and  (where  these  are  due)  board-wages  till  the  next  term 
only;  but  that  only  if  he  gets  no  other  employment  (Bell,  Frin.  s.  180). 
If  the  master  dies  after  the  expiry  of  the  time  for  giving  warning,  wages 
are  due  for  another  term  after  the  one  current,  but  only  under  the  limita- 
tions above  stated  (Fraser,  M.  &  S.  144). 

In  the  event  of  the  master's  bankruptcy,  domestic  and  farm  servants 
have,  by  common  law,  in  Scotland  a  preference  for  wages  for  the  current 
term  over  the  other  creditors.  The  privilege  is  strictly  construed  to  ax)ply 
to  those  two  classes  only,  and  it  was  doubted  if  it  extended  to  gardeners 
{M'Lean,  10  S.  217).     Farm-servants  included  reapers,  and  even  all  those 
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employed  only  for  short  periods  for  fic'rieidtnral  purposes  (Bell,  Prin.  1404). 
It  did  not  extend  to  artisans,  elerks,  l»re\vers,  and  overseers,  who  were 
compelled  to  rank  as  common  creditors  (Bell,  Prin.  1404). 

The  privilege,  however,  has  been  extended  to  other  classes  by  statute 
—38  &  39  Vict.  c.  20,  rei)ealing  10  &  20  Vict.  c.  79,  s.  122.  It  is  enacted 
that  "  the  wages  of  clerks  and  shopmen  and  servants  employed  by  the 
bankrupt  shall  be  entitled  to  the  same  jtrivilege  as  the  wages  (jf  domestic 
servants,  to  an  extent  not  exceeding  four  months'  wages  prior  to  the  date 
of  secpiestration  being  awarded,  or,  where  setpiestration  is  not  awarded, 
])rior  to  the  concourse  of  diligence  for  tiie  distribution  of  the  estate  of  a 
party  being  notour  bankrupt,  and  not  exceeding  the  sum  of  £50;  and  the 
wages  of  workmen  em])loyed  by  the  bankrupt  shall  be  similarly  entitled, 
to  an  extent  not  exceeding  two  months'  wages  prior  to  the  same  respective 
dates." 

Farm-servants  have  a  preference  for  tlieir  wages  over  the  landlord's 
hypothec  {M'C'/dshan,  29  June  1819,  F.  C).  The  reason  is  that  "the  crop 
is  created  by  the  labour  of  the  servants,  and  if  they  had  left  the  farm  there 
would  have  been  nothing  for  the  landlord ;  the  fund  being  constituted  l)y 
their  skill  and  exertions,  they  are  entitled  to  a  preference  for  their  wages" 
(Ld.  Tlermand's  opinion,  given  in  Bell  on  Leasee,  i.  415,  note).  It  is  doubt- 
ful whether  domestic  servants  have  the  same  privilege,  but  it  is  thought 
most  probable  that  they  have  (Fraser,  M.  ct  >S'.  149). 

(5)  A  workman  has  a  lien  for  his  wages.  Where  a  workman  is 
employed  to  perform  a  piece  of  work  in  his  own  premises  on  materials 
supplied  by  his  master,  he  has  a  right  to  retain  them  till  he  has  been  paid 
the  stipulated  hire  for  his  services.  The  foundation  of  the  claim  is  the 
possession  of  the  subjects ;  and  if  he  lose  possession,  as  by  delivery  to  his 
employer,  his  right  of  retention  is  gone  (Bell,  Prin.  ss.  1419  aud  1430).  If 
the  subject  remain  in  the  premises  of  the  em}tloyer,  and  the  workman  come 
there  to  perform  the  work,  then  there  is  no  lien  for  wages. 

(6)  Counter-claims  and  answers  to  demand  for  wages.  A  master  has  no 
right  to  impute  sums  of  money  or  clothes  given  to  the  servant  to  wages, 
unless  these  are  obviously  part  of  them,  and  intended  by  the  parties  to  be 
so  considered  (Dickson  on  Master  and  Servant,  152). 

A  master  has  no  right  to  retain  a  servant  in  his  employment,  and 
afterwards  refuse  to  pay  the  wages  on  the  ground  of  the  servant's  mis- 
conduct in  th(>  service.  The  master's  duty  is  either  to  dismiss  him,  or  to 
admonish  him  and  pass  from  the  fault  {Tail,  20  February  1841,  F.  C. ; 
Fraser,  9  S.  418).  Where  a  servant,  by  his  misconduct,  causes  loss  to  his 
master,  and  the  master  intimates  his  intention  to  deduct  it  from  the  wages, 
it  would  appear  that  the  Court  would  permit  this  by  way  of  compensation 
(Ld.  Justice-Clerk  Inglis  in  Scottish  Xurfh-Eastcrn  Paiilicay  Co.,  21  D. 
700).  But  the  loss  must  arise  strictly  from  the  same  contract  as  the 
demand  for  wages,  and  a  master  will  not  be  entitled  to  set  ofi'  an  illiquid 
claim  of  damages,  not  arising  from  the  service,  against  the  servant's  licpiid 
claim  for  wages  {LrgJcr,  4  II.  435 ;  Lojan,  13  I).  202). 

(7)  Prescription  of  wages.  By  the  Act  1579,  c.  83,  it  was  enacted  "  that 
all  actions  of  debt  for  house  maills,  men's  ordinaries,  servants'  fees,  merchants' 
accounts,  and  othns  ilie  like  debts  that  are  not  founded  upon  written 
obligations,  be  pursued  within  three  years,  otherways  the  credit(tr  shall  have 
no  action,  except  he  either  prove  by  writ  or  by  oath  of  his  party.'  This 
Act  applies  to  wages  of  all  kinds  of  servants,  both  superior  and  inferior. 
Each  term's  wages  runs  a  separate  course,  the  terminus  a  quo  being  the  date 
of    payment  (Bell,  Prin.   ss.  028    and    029).     For   specimens    of    cases  t(.i 
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which  tlie  Act  has  been  appKed,  see  Bell,  Prm.  fivpra,  and  Dickson  on  Master 
and  Servant,  15().  To  raise  the  plea  of  prescription,  all  that  is  necessary 
is  that  the  claim  should  be  denied  and  the  plea  of  prescription  taken, 
and  the  other  party  will  then  be  compelled  to  prove  by  writ  or  oath 
the  constitution  and  resting-owing  of  the  debt. 

(8)  Arrestment  of  wages.  At  common  law  a  servant's  wages,  being 
ahmentary,  could  not  be  arrested  by  his  creditors,  except  as  to  the  superplus 
more  than  what  is  necessary  for  his  maintenance  {Bogg,  Mor.  10380  ;  Stair,  iii. 
1.  37  :  Ersk.  iii.  G.  7).  What  is  necessary  depends  on  the  varying  conditions 
and  circumstances  of  each  case  (Shanl's,  16  S.  1353).  _  It  is  not  competent 
to  arrest  wages  upon  the  dependence  of  any  action  raised  under  the  Small 
Debt  Acts  (8  &  9  Vict.  c.  39).  By  the  Act  33  &  34  Vict.  c.  63,  it  is  enacted 
that  "  the  wages  of  all  labourers,  farm-servants,  manufacturers,  artificers, 
and  workpeople  shall  cease  to  be  liable  to  arrestment  for  debts  contracted 
subsequent  to  the  passing  of  this  Act,  save  as  hereinafter  excepted"  (s.  1). 
"  If  the  amount  of  wages  earned  exceeds  twenty  shillings  per  week,  any 
surplus  above  that  amount  shall  still  be  liable  to  arrestment  as  before  the 
passing  of  this  Act,  but  the  expense  or  cost  of  any  such  arrestment  shall 
not  be  chargeable  against  the  debtor,  unless  in  virtue  of  such  arrestment 
the  arresting  creditor  shall  recover  a  sum  larger  than  the  amount  of  such 
expense  or  cost"  (s.  2).  "...  This  Act  shall  in  no  way  affect  arrestments 
in  virtue  of  decrees  for  ahmentary  allowances  or  payments,  or  for  rates  and 
taxes  imposed  by  law;  but  every  arrestment  used  after  the  1st  day  of 
January  1871  for  such  alimentary  allowances  or  payments,  or  for  rates  and 
taxes  imposed  by  law,  shall  set  forth  the  nature  of  the  debt  for  which  it 
has  been  used,  otherwise  the  same  shall  not  be  effectual "  (s.  4).  According 
to  the  ordinary  rule  of  construction,  the  general  expression  "  workiieople  " 
will  apply  to  persons  ejasdcm  generis  with  the  classes  mentioned  in  the  Act. 
Hence  it  will  not  include  shopmen,  dlerks,  domestic  servants,  etc.,  who  will 
remain  under  the  rule  of  the  common  law.  There  is  no  reason  why  the 
Act  should  not  apply  to  persons  employed  by  the  piece  or  job. 

Servant's  Remedies  on  the  Master's  Breach  of  Contract. — If  the  master 
commits  any  of  the  breaches  of  contract  which  have  already  been  referred 
to,  then  the  servant  may  leave  the  master's  service  and  raise  an  action  for 
damages.  If  the  master  wrongfully  dismisses  the  servant  or  refuses  to 
receive  him,  the  proper  remedy  is  an  action  for  damages,  and  not  for  the 
wages  which  tlie  servant  was  prevented  from  earning  (6'«.w«wi,  10  M.  301). 
The  servant  is  not  bound  to  return  to  the  service  if  he  has  been  improperly 
dismissed,  and  tlierefore  it  is  no  answer  to  his  claim  that  the  master  is 
willing  to  receive  him  back.  The  contract  of  service  will  not  be  specifically 
enforced  against  the  master,  but  the  servant  may  have  a  claim  for  wages, 
board-wages,  and  damages  {Mason,  14  S.  343).  Where  a  person  is  the 
holder  of'  a  public  office,  he  may  claim  to  be  restored,  if  he  be  improperly 
ejected  from  it.  As  a  general  rule  the  Court  will  tax  the  amount  due  in 
reparation  of  a  wrong  done  through  the  breach  of  contract  by  the  master 
at  the  wages  and  board-wages  which  the  servant  can  claim  under  the 
contract.  But  this  is  not  necessarily  the  case,  and  in  slighter  cases  of 
injury  the  Court  will  give  less,  while  in  graver  they  may  give  more.  The 
master  "  will  be  subjected  in  such  damages  as,  in  the  whole  circumstances 
of  the  case,  appear  reasonable"  {Tail's  Justice  v.  Servant,  Fraser,  M.  &  S. 
163).  The  damages  which  a  servant  recovers  must  be  for  loss  which  is 
directly  the  consequence  of  the  master's  act.  The  authorities  differ  on  the 
question  whether  a  servant  is  bound  to  look  for  other  employment,  so  as 
to  lessen  the  claim  for  damages  by  mitigating  the  injury  which  he  has 
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.suBUiiiicd.  Kecout  cases  seem  lu  l;iy  down  LliuL  he  is  bouml  \.o  work  if  he 
can  oljtiiin  ciupluyiueiit  (Ross,  1  li.  352).  The  master's  bankruptcy  is  a 
breach  of  the  contract  of  service,  and  tlie  servant  is  entitled  to  damages 
{M'Eioan,  5  M.  814,  Ld.  Pres.  Tnj^lis,  at  817).  Ijiit  in  this  case  a  servant 
is  ])ound  to  look  out  for  other  employment,  and  can  oidy  recover  the 
diri'creiuo  between  his  wages  under  the  contract  and  what  he  has  earned 
elsewliere  (I'.ell,  Prin.  s.  185). 

Master's  Liability  for  the  Servant's  Contracts. — A  master  may  be  liable 
for  the  servant's  contracts  entered  into  witli  third  parties  on  his  behalf. 
This  liability  de})ends  on  the  question  whether  the  master  has  in  express 
terms,  or  l>y  im])lieation,  given  to  the  servant  a  mandate  to  act  on  his 
l)eliulf,  and  the  piiiiriplc  (in  wliich  it  rests  is  qui  facit  2>cr  alium  facit  per 
sr.  Where  the  nuisler  has  given  an  express  mandate,  there  can  be  no 
doubt  about  his  liability  for  the  servant's  contracts.  But  even  where 
there  is  no  ex])ress  mandate,  one  may  be  implied  Ijy  his  conduct  and  course 
(if  dealing.  Thus  where  a  master  ran  weekly  accounts  for  liread,  and  the 
servant  extended  the  accounts  to  a  longer  period,  the  master  was  held 
liable,  although  lie  had  given  the  servant  money  to  pay  the  weekly  account 
{Oliver,  llume,  Bcc.  319).  But  where  a  bachelor  gave  his  servant  £1 
weekly  to  provide  meat  and  vegetables,  and  the  servant,  after  some  ready- 
money  purchases,  opened  an  account  which  ran  on  for  sixteen  months,  the 
master  was  held  not  liable  in  ])aymcnt  of  the  butcher's  account  (Morfimer, 
7  M.  158).  Tlie  same  doctrine  has  been  laid  down  in  England  {tituhhing. 
Peak.  N.  P.  C.  47).  Again,  unless  the  master  had  been  in  the  habit  of 
employing  the  tradesman  in  the  way  of  his  trade,  it  should  not  be  in  the 
power  of  a  servant  to  bind  him  to  contracts  of  which  he  had  no  knowledge 
and  to  which  he  gave  no  assent  (Ld.  Ellenborough  in  Hiscox,  1802,  4  Esp. 
174).  If  a  master  has  ordered  goods  on  credit  from  a  tradesman,  and  the 
servant  has  ordered  further  goods,  the  master  will  be  held  lialjle,  although 
the  goods  were  ordered  without  his  assent,  or  even  against  his  orders, 
privately  given  to  the  servant  (Ersk.  iii.  3.  33).  The  master  must  give 
due  warning  to  the  tradesman  not  to  supply  the  servant.  A  master  may 
l)e  held  liable  if  he  use  the  article  ordered  l)y  the  servant,  and  if  it  lay 
within  the  scope  of  the  servant's  authority  to  enter  into  such  contracts 
(Eraser,  M.  &  S.  256). 

It  was  held  in  one  case  that  a  stationmaster  had  no  authority  to  bind 
a  railway  company  to  pay  for  medical  attendance  upon  a  guard  injured  on 
the  railway  beyond  the  first  visit,  for  which  he  had  express  authority  from 
the  company  {MonUjomery ,  5  E.  796).  The  master's  death  operates  as  a 
revocation  of  the  servant's  mandate,  but  the  representatives  will  be  held 
l)ound  by  contracts  entered  into  by  the  servant,  in  ignorance  of  his 
master's  death  (Ersk.  iii.  3.  41 ;  1  Bell,  Com.  525). 

Servant's  Liability  for  his  Contracts. — So  long  as  a  servant  keeps  within 
the  limits  of  his  mandate,  he  is  not  liable  (unless  he  is  the  master  of  a 
ship,  for  furnishings  su])i)li(>d  to  it)  for  contracts  entered  into  by  him  on 
his  master's  behalf.  But  if  he  treats  witli  the  other  ])arty  as  principal,  and 
does  not  disclo.se  that  he  is  only  a  servant,  he  will  lie  liable  personally. 
So  also  if  he,  in  contracting  in  his  master's  name,  goes  beyond  the  master's 
commission,  he  will  l)e  liable  personally  to  anyone  dealing  with  him  in  the 
bond  fide  belii^f  that  he  is  acting  within  liis  master's  authority  (1  Bell, 
Com.  540). 

Termination  of  the  Contr.\ct. — (1)  The  contract  may  be  ended  in  the 
normal  way,  by  the  expiration  of  the  period  of  service,  accompanied  by  due 
warning  by  one  of  the  ]tarties  tliat  lie  does  not  intend  to  renew  it  {sec  an(c). 
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(2)  By  Consent  express  or  implied. — Tliis  may  be  inferred  by  the  conduct 
of  the  parties  {Ferguson,  Hume,  Dec.  21,  and  PioUnson,  Hume,  Dec.  20).  If  a 
servant  resigns  a  situation  and  the  master  accepts  the  resignation,  the 
servant  cannot  withdraw  the  resignation,  even  if  it  be  done  within  a  few 
minutes  after  offering  it  {Peter  v.  Glasgow  MilWoard  Co.,  13  S.  L.  W.  127). 

(3)  Death  or 'prolonged  Sickness  of  Servant. — The  death  of  the  servant  will 
relieve  his  representatives  from  damages  for  In-each  of  the  contract.     Both 
parties  must  have  contemplatetl  the  servant's  life  and  health  as  a  condition 
of  the  contract.     Mr.  Bell  says  sickness  or  inevitable  accident  "  will  excuse 
non-performance  for  a  short  time,  but  if    the  inability  should  continue 
long,  and  a  substitute  should  be  required,  the  master  will  be  discharged 
from  his  counter-obligation  to    pay  wages"  (Bell, -Prm.  s.  179).     Every- 
thing depends  on  the  circumstances  of  each  case.     The  master  cannot  seize 
on  every  illness, — for  example,  one  for  a  few  days,— as  an  excuse  for  rescind- 
ing the  contract ;  but  where  it  is  long  continued  and  interferes  with  the 
conduct  of  the  master's  affairs,  it  will  be  held  sufficient.     A  shopman  was 
taken  ill  on  1st  December,  and  his  illness  proving  to  be  scarlet  fever,  sent 
his  master  notice  that  he  would  be  absent  for  at  least  six  weeks.     His 
master  on  9th  December  wrote  to  him  that  the  exigences  of  his  business 
obliged  him  to  engage  another  man  to  fill  his  place,  which  he  accordingly 
did.    The  servant  returned  on  28th  January  following,  and  tendered  himself 
to  resume  his  duties,  Ijut  his  master  refused  to  receive  him  back  in  the 
same  capacity.     In  an  action  of  damages  for  wrongous  dismissal,  held  on 
the  assumption  that  the  pursuer  was  a  yearly  servant,  that  the  contract  of 
service  was  resolved  l)y  the  prolonged  inaljility  of  the  pursuer  to  render 
the  stipulated  service,  and  that  the  defender  was  entitled  to  treat  it  as  at 
an  end  (Jlanson,  12  R.  1103).     The  servant's  sickness  is  a  good  defence  to 
an  action  of  damages  at  the  instance  of  the  master  for  failure  to  implement 
the   contract   (PoUnson,  L.  R.   6  Ex.  209).     If   the   sickness   be   due   to 
servant's  misconduct  during  employment,  he  cannot  exact  more  wages  than 
for  the  time  he  has  served,  and  cannot  demand  that  the  master  should  keep 
him  in  his  employment  {McEivcn,  5  S.  L.  R.  62). 

(4)  Imprisonment  of  the  Servant. — If  the  servant  is  imprisoned,  even 
without  fault  of  his  own,  then  the  master  may,  as  in  the  case  of  sickness, 
be  liberated  from  the  contract.  If  the  servant  is  found  guilty  of  crime, 
and  imprisonment  follows,  he  will  be  liable  in  damages  to  the  master,  as 
it  was  through  his  fault  that  the  contract  of  service  was  broken.  If, 
however,  he  is  imprisoned  through  no  fault  of  his  own,  for  a  crime  of 
which  he  is  ultimately  acquitted,  he  will  not  be  lialjle  in  damages  (Eraser, 
M.  &  S  322). 

(5)  Servant's  Marriage. — A  servant  cannot  be  dismissed  because  of  her 
marriage.  If  she  is  willing  to  fulfil  her  contract,  it  will  remain  in  the 
same  position  as  Ijcfore.  But  the  master  cannot  claim  specific  })erformance 
of  the  contract  of  service,  and  if  she  d(jes  not,  on  account  of  the  marriage, 
fulfil  her  contract,  the  master  will  Ijc  entitled  to  claim  damages  from  her 
and  her  husband. 

(6)  Enlistment. — The  Statute  44  &  45  Vict.  c.  58,  s.  144,  deals  with  civil 
process  which  is  competent  against  a  soldier.  It  would  seem  from  it  that  a 
master  cannot  reclaim  a  servant  who  has  enlisted,  but  the  servant  may  be 
liable  in  damages  or  at  least  in  forfeiture  of  wages. 

(7)  DecUh  of  the  master  terminates  the  contract  of  service,  even  though 
by  the  agreement  it  was  to  last  for  a  term  of  years.  In  Scotland  the  servant 
is  entitled  to  remain  till  the  next  term,  and  till  then  the  executors  are 
entitled  to  his  services  {Iloey,  5  M.  818). 
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(8)  Dissolution  of  a  Firm. — The  servant  of  ;i  fiiin  whicli  is  dissolved  by 
the  death  of  one  of  the  partners  is  iidt  hound  to  remain  in  the  employnient 
of  the  surviving  partners,  nor  are  tliey  h(jund  U)  euii)loy  him  {llonj,  supra). 
If  the  firm  come  to  an  end  through  hankru])tcy  or  hy  voluntary  dissolution, 
the  cuntrac't  is  at  an  end,  hut  tlie  company  may  l)e  Hahle  in  damages. 

(9)  Contract  Terminated  hy  the  Course  of  Events. — It  may  happen  in 
certain  contracts  that  the  occasion  for  the  service  having  disappeared,  tlie 
contract  may  ])e  Itnniglit  t<»  an  end.  A  tutor  hired  to  teach  a  cliiM,  though 
his  contract  may  l)e  for  a  term  certain,  would  have  no  right  to  daiuages 
shouhl  the  child  die,  and  his  service  he  tlms  terminated.  So  also  where  the 
contract  becomes  illegal  oi-  imiKjssible  by  operation  of  law,  the  contract 
may  be  terminated. 

(10)  Brrark  of  Contract.— Tha  conti-act  may  he  terminated  by  the  lireach 
of  either  party  in  the  ways  already  mentioned. 

(U)  Consequences  of  Termination  of  Contract. — AVhen  a  sers-ant  is 
discharged  he  is  bdund  to  leave  the  service  quietly  {lioss,  1  II.  352).  AVhen 
a  servant  has  l)een  j.rovided  with  clothes  these  remain  the  property  of  the 
master,  whether  they  l)e  \Aiim  clothes  or  livery  {ShicUs,  4  S.  1:54).  The 
ser\ant  is  bound  to  leave  the  prenuses,  and  if  he  does  not,  the  master  may 
turn  him  out  and  remove  his  effects  withdut  process  of  law  (Scott,  G  S. 
L.  11.  :501). 

The  following  subjects  will  Ijc  found  treated  under  separate  headings. 
For  the  contract  of  apprenticeship,  see  Ai'IMjentice.  For  the  la^y  as  to 
hiring  of  seamen,  see  Seamen.  There  are  many  Statutes  dealing  with  the 
regulations  as  to  the  relations  of  master  and  workmen ;  for  these  see 
Workmen.  The  law  of  damages  arising  from  the  fault  of  masters  or 
workmen  or  third  parties  will  be  found  under  the  heading  of  liEi'AU.VTioN. 


Hiring"  of  Custody. — By  this  contract  one  party  undertakes  for 
hire  to  receive  the  propert}'  of  another  into  his  custody,  and  to  bestow  upon 
it  due  care  and  attention,  so  that  it  may  remain  in  safety.  The  custodian 
is  bound  in  ordinary  diligence,  and  is  liable  for  any  negligence  which 
results  in  damage  to  or  the  loss  of  the  property  committed  to  him  (Story 
on  Bailments,  449).  The  subject  may  be  considered  under  the  following 
lieads :  wharfingers,  warehousemen,  livery  stablers,  and  persons  who  keep 
fields  for  depasturing  cattle. 

Wharfin<jers  are,  like  other  custodians  for  hire,  lialtle  in  ordinary 
diligence.  Sometimes  it  has  been  said  that  their  liabihty  was  the  same 
as  common  carriers,  but  tliis  is  not  so;  they  are  liable  only  to  the 
same  extent  as  warehousemen  (1  Bell,  Com.  497;  Story  on  Bailments, 
p.  457).  If  the  wharfinger  employ  his  own  men  to  unload  the  vessel, 
he  will  1k'  lialde  for  any  loss  caused  by  their  negligence  (1  Bell,  Com. 
GOG).  A  wharlinger  who  keeps  goods  for  a  long  period  of  time  without 
charge  will  not  be  held  to  be  acting  gratuitously,  as  his  profit  will  come 
fronrthe  freight  when  the  goods  are  ultimately  placed  on  board  ship  for 
transit  {Whik,  11  Q.  B.  43)."'  A  wharfinger  who  undertakes  to  see  that  a 
ship  is  safely  berthed  in  a  harbour  will  l)e  liable  for  any  damage  to  the 
slii]),  owing  to  its  not  being  securely  pkiccd  (Chitty  on  Contracts,  13th  ed., 
3.07).  Delivery  to  a  wharfinger  who  usually  has  charge  of  the  buyer's 
stock,  and  whose  acts  in  accepthig  delivery  have  frequently  been  acknow- 
ledged by  the  buyer,  is  held  to  be  eiiuivalent  to  delivery  into  the  buyer's 
warehouse  (1  Bell,  Com.  21G).  The  wharfinger's  responsibility  begins  as 
soon  as  the  goods  are  landed  on  the  wharf,  or  put  out  of  the  hands  of  the 
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carrier  or  porter  for  embarkation  (IJell,  rrin.  15G).  But  there  must  be 
some  act  or  assent  on  his  part,  or  on  that  of  his  servants  or  agents  to  the 
custody  thereof,  before  ht."  \\\\\  be  deemed  to  have  assumed  the  character  of 
custodian  (Story  on  Bailments,  460).  He  is  liable  for  any  loss  due  to  want 
of  care  on  his  part  {Cailiff,  Peak.  114).  His  store  and  wharf  must  be  free 
from  all  things  likely  to  hurt  property  (1  Bell,  Com.  488).  It  is  said  that 
in  the  event  of  any  loss,  it  lies  on  him  to  acquit  himself  by  showing  he 
was  not  in  fault  (Chitty  on  Contracts,  13th  ed.,  397  ;  1  Bell,  Com.  488),  If 
a  wharfinger  with  whom  goods  have  been  lodged  carelessly  makes  a 
representation  that  the  goods  are  in  his  warehouse,  whereas  as  matter  of 
fact  they  have  been  lost,  he  \\\\\  be  liable  in  an  action  of  damages  for  the 
value  of  tlie  goods  to  any  person  who  lias  bought  the  title  to  the  non- 
existent property  {Sdon,  19  Q.  B.  D.  G8  C.  A.).  If  the  wharfinger  has  merely 
the  possession  of  the  goods  for  safe  custody,  and  he  receives  directions  to 
ship  them  on  board  a  certain  ship,  he  must  place  them  in  charge  of  the 
proper  officers  of  the  vessel  {Leigh,  1  Car.  &  P.  638,  641 ;  2  Esp.  695). 

If  he  is  clothed  merely  with  the  custody  of  the  goods,  and  the  duty 
of  shipping  them  devolves  hx  custom  on  the  master  of  the  ship  to  which 
they  are  to  be  sent,  the  wharfinger  is  discharged  from  responsibility  as 
soon  as  he  has  placed  them  at  the  disposal  and  under  the  care  of  the  master 
and  officers  of  such  vessel,  although  they  are  not  actually  removed  from 
the  wharf  (Cobban,  5  Esp.  41  ;  Addison  on  Contracts,  825). 

Warehousemen  have  much  the  same  responsibility  for  goods  placed  in 
then-  charge  for  safe  custody  as  wharfingers,  and  are  bound  to  take  common 
and  reasonable  care  of  the  commodity  intrusted  to  their  charge.  But  they 
are  not  lial)le  for  loss  by  mere  accident  not  attributable  to  their  own 
neo;lio;ence  (Garsicle,4:T.  E.  581 :  re  Wchb,  8  Taun.  443).  His  warehouse  must 
be  safe,  free  from  danger  of  fire,  vermin,  or  any  other  risk  which  would 
endanger  the  goods  placed  in  it  (White,  11  Q.  B.  44;  Bell,Prm.  155).  But 
if  he  have  taken  all  reasonable  precautions,  he  will  not  be  responsible  for  the 
loss  of  the  goods,  as  he  does  not,  like  a  carrier,  insure  the  safety  of  the 
goods  (Cailiff,  Teak.  114: ;  Story  on  Bailments,  451).  The  liabiKty  of  the 
warehouseman  begins  as  soon  as  the  goods  arrive,  and  the  crane  of  the 
warehouse  is  applied  to  raise  them  into  the  warehouse ;  and  it  is  no  defence 
that  they  are  afterwards  injured  by  falling  into  the  street,  through  breaking 
of  the  tackle,  even  if  the  carman  who  Ijrought  them  refused  the  offer  of 
slings  for  further  security  (Thomas,  4  Esp.  202). 

Warehousemen  are  responsible  for  the  innocent  mistakes  of  themselves 
or  their  servants  in  making  a  delivery  of  goods  to  persons  not  entitled  to 
them  (Lubbock,  1  Stark.  E.  104).  If  the  goods  are  injured  while  in  the 
possession  of  a  warehouseman  througli  liis  fault,  he  will  be  liable  in 
damages,  even  although  subsequently  tlie  goods  are  completely  destroyed 
without  his  fault,  as  by  fire,  flooding,  or  other  inevitable  accident  (Story  on 
Bailments,  456).  A  railway  company  are  only  liable  as  ordinary  ware- 
housemen for  luggage  left  at  a  "cloak-room"  or  "left  luggage  office." 
They  may  modify  the  terms  on  wliich  they  shall  receive  articles  by 
conditions  printed  on  the  ticket.  There  is,  however,  no  rule  or  presump- 
tion of  law  that  a  person  is  bound  by  tlic  conditions  in  the  document 
handed  to  him  ;  ])ut  it  is  a  question  of  fact  in  each  case  whether  they  have 
been  brought  to  his  notice  (Henderson,  1  E.  215 ;  affd.  2  E.  H.  of  L.  71). 
If  he  did  not  see  there  was  writing  on  the  ticket,  he  is  not  bound  by  the 
conditions,  but  if  he  knew  there  was  writing  and  knew  or  believed  that  it 
contained  conditions,  or  if  the  ticket  is  delivered  to  him  in  such  a  manner 
tliat  he  can  see  that  there  is  writing  upon  it,  and  so  in  tlie  opinion  of  a  jury 
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has  reasonable  notice  tliat  the  writing  contained  conditions,  then  lie  will 
l)e  bonnd  by  the  conditions  (Fader,  2  C.  V.  D.  410;  Jfarri%L.  11.  1  Q.  B.  JJ. 
515).  A  passenger  on  hi.s  arrival  at  a  railway  station  in  tiie  evening 
left  a  large  and  heavy  trnnk  with  the  porter  at  the  left  luggage  office,  and  in 
return  got  a  receipt,  liearing  on  the  face — "the  company  only  receive  the 
within-inentionod  articles  upon  the  conditions  expressed  on  the  back  of 
this  ticket."  The  third  condition  upon  the  back  was  that  when  any  "article 
deposited  in  the  company's  cloak-room  or  warehouse  "  exceeding  the  value 
of  £5  was  lost,  the  company  would  not  be  liable  unless  at  the  time  when 
the  package  was  delivered  its  true  value  was  declared,  and  a  corresponding 
additional  cliarge  paid.  A  notice  to  the  same  effect  was  likewise  posted 
inside  tiie  ollice.  Xo  verbal  reference  was  made  to  the  terms  of  the 
conditions.  Owing  to  press  of  traffic  the  trunk  was  left  by  the  company's 
officials  upon  the  station  platform,  immediately  outside  the  left  luggage 
office,  and  had  disappeared  next  day.  The  value  exceeded  £5,  and  had  not 
Ijeen  declared.  It  was  held  that  the  railway  company  were  liable  for  the 
loss,  as  tliey  were  not  in  a  position  to  enforce  the  condition  above  specified, 
the  article  not  having  been  "deposited  in  the  company's  cloak-room  or 
warehouse  "  {Haiiclon,  7  li.  966). 

With  regard  to  both  wliarfingers  and  warehousemen  a  dithculty  arises 
when  they  act  also  as  conmion  carriers,  to  settle  the  degree  of  their  liability. 
The  responsibility  of  a  common  carrier  for  goods  intrusted  to  him  is  much 
higher  than  that  of  either  of  the  others.  If  the  carrier  receives  the  goods 
into  his  own  warehouse,  for  the  accommodation  of  himself  and  his  customers, 
so  that  the  deposit  there  is  a  mere  accessory  to  the  carriage,  and  the  goods 
are  lost  or  injured,  such  person's  responsil)ility  as  carrier  begins  with  the 
receipt  of  the  goods  {Hyde,  5  T.  E.  389).  But  if  he  receives  goods  into  his 
warehouse  to  be  forwarded  according  to  the  future  orders  of  the  owners, 
and  the  goods  are  lost  or  injured  before  these  orders  are  received,  he  is 
not  liable  as  a  common  carrier,  but  only  as  a  warehouseman.  If  the  duty 
as  carrier  is  not  ended,  and  there  is  loss  or  damage  to  the  goods,  he  will 
be  responsible  therefor  as  a  common  carrier,  notwithstanding  he  acts  as 
a  warehouseman  in  the  same  transaction.  Thus  if  the  deposit  in  the 
warehouse  be  in  some  intermediate  place  in  his  route  {Foncard,  1  T.  E.  27), 
or  if  after  arriving  at  the  destination  he  places  the  goods  in  his  warehouse 
till,  in  accordance  with  his  duty  as  carrier,  he  can  deliver  them  to  the 
owner,  he  will  be  liable  for  loss  as  carrier  {Hyde,  5  T.  E.  389).  But  when 
the  goods  have  arrived  at  their  fixed  destination,  and  are  placed  in  the 
carrier's  warehouse  to  await  the  owner's  convenience  in  sending  for  them, 
or  for  the  purpose  of  being  forwarded  by  another  carrier  to  some  other 
place,  then  his  duty  as  carrier  ceases  and  his  duty  as  warehouseman  begins 
{Four,  8  Taun.  83 ;  in  re  WcU,  8  Taun.  343). 

StaUcrs. — If  an  innkeeper  receive  the  horses  of  travellers  into  his  stables, 
he  is  liable  for  any  loss  or  damage  to  the  horse,  or  its  furniture,  or  goods 
on  its  back,  proceeding  from  any  cause  except  inevitable  accident.  This 
responsibility  arises  from  the  edict  nautcc,  cauponoi,  stahularii,\\\\\Q\\  has 
been  imported  into  our  law  {Chislwlm,  1714,  Mor.  9241;  Hay,  1801,  Mor. 
Xauta:,(}XQ.,  App.  1 ;  see  1  Bell,  Com.  498  ;  Stair,  i.  13.  3. ;  :More's  Notes,  Ivii.). 
But  it  seems  doubtful  whether  this  strict  rule  would  apply  to  livery  stablers 
who  receive  horses  for  the  purpose  of  training  or  to  be  kept  for  a  con- 
siderable period  of  time  {Trotter,  Islov.  10080).  "it  was  held  that  a  stabler 
who  had,  for  the  purpose  of  training  it,  received  a  young  horse  into  a 
stable,  under  which  he  was  aware  that  a  railway  company  were  forming  a 
tunnel  liv  lilasting  rock,  and  who  hatl  not  communicated  that  circumstance 
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to  the  owner  of  the  horse,  was  liable  for  injury  clone  it,  in  consequence  of 
a  fright  occasioned  by  an  explosion  in  the  tunnel  {Lain//,  12  D.  1279;  see 
also  Hagart,  10  S.  506). 

Pasturage  of  Cattle. — Those  who  keep  fields  for  depasturing  cattle  are 
not  liable  under  the  edict  nantcc  cauponcs,  but  only  for  such  ordinary 
diligences  as  a  man  adhibits  in  his  own  affairs.  This  contract  in  England 
is  called  a  contract  of  agistment.  He  who  lets  out  fields  for  pasture  nmst 
show  ordinary  skill  in  managing  cattle,  and  also  that  he  has  exhil)ited 
due  care  in  the  safe  keeping  of  cattle  intrusted  to  him  (Mor.  10081 ; 
1  Bell,  Com.  488,  489).  The  grazing  field  must  be  properly  secured  against 
the  escape  of  the  cattle,  and  free  from  pitfalls  and  dangers  wliich  may  lame 
or  injure  them  (1  Bell,  Com.  488).  A  horse  which  had  been  sent  to  be 
grazed  for  hire  upon  a  farm  was  killed  by  falling  into  a  hole  in  the  field 
in  which  it  was  placed,  which  was  situated  over  old  mineral  workings. 
The  hole  was  proved  to  have  been  noticed  for  some  time  before  the  accident 
by  several  persons  resident  in  the  neighbourhood :  it  was  held  that  the 
farmer  was  liable  in  damages  for  the  loss,  as  he  had  failed  to  take  that 
reasonable  care  of  property  placed  in  his  custody  wdiich  a  prudent  man 
would  have  taken  of  his  own  {M'Lcan,  10  K.  1052).  If  he  leave  the  gate 
open,  or  the  fences  are  defective  and  the  cattle  are  lost,  he  will  be  liable  to 
make  good  the  loss  {Broadwater,  Holt's  N.  P.  C.  547,  17  E.  E.  677).  If  he 
place  the  cattle  in  a  field  where  tliey  are  exposed  to  infection  from 
diseased  cattle,  or  to  the  attack  of  a  mischievous  animal,  he  will  be 
liable  for  the  loss  {llolertson,  13  D.  779,  14  D.  315 ;  Chitty  on  Contracts, 
398). 

Lien  of  Cnstodiaii  for  Hire. — The  general  rule  of  the  Scottish  law  is 
that  in  all  contracts  "  there  results  to  the  possessor  of  the  goods  a  right  to 
retain  them  for  the  price  of  his  lal)Our,  and  the  expense  advanced  upon 
them  while  in  his  keeping,  and  in  the  fair  line  of  his  employment  or  trust " 
(2  Bell,  Com.  93).  Accordingly  it  would  seem  that  each  of  the  custodians 
for  hire  who  have  been  referred  to  lias  a  right  of  retention  for  the  agreed 
on  price  of  the  care  and  custody  bestowed  upon  the  specific  articles  or 
cattle.  In  order  to  justify  a  claim  for  a  general  right  of  retention,  the 
custodian  must  prove  a  special  agreement  or  usage  and  custom  of  trade 
which  is  puljlic  and  notorious  (2  Bell,  Com. — Special  Lien  to  Innkeepers  for 
Stabling,  99  ;  Stablers  and  Grassmail,  100  ;  General  Lien  to  Wharfingers  in 
England,  103).  Tliere  is  no  general  lien  to  storekeepers  {Laurie  &  Co.,  15 
D.  404),  nor  to  scourers  {Smith,  22  \).  344).  A  consignee  having  deposited 
for  custody  with  the  proprietors  of  a  warehouse  certain  goods  consigned 
to  him,  but  witliout  intimating  that  they  were  not  his  property,  and  the 
owners  of  the  warehouse  ha\'ing  subsequently  made  advances  to  him,  but 
not  specially  on  the  faith  of  the  goods,  or  with  relation  to  them,  and  the 
consignee  having  become  bankrupt,  it  was  held  that  the  proprietors  of  the 
warehouse  were  not  entitled  to  retention  against  the  true  owners  till 
satisfied  of  their  advances  to  the  consignee  {Stuarts  &  Fletcher,  7  S.  &  D. 
622). 


High    Court    of    Justiciary. —See    Jlsticiarv    (High 
Couirr  01). 


Holdings. — See    Tenures;     Agricultural    Holdings    Acts 

CltOFTEliS    1I0L1)IN(;.S    ACTS. 
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Holidays.— />VmA.s.— The  IJaiik  llolidays  Act,  1871  (-M  ^  ;;.",  Vict, 
c.  17),  provides  (s.  I)  that  tlie  iVjlluwiiiL,'  days  shall  bu  kept  as  close  holidays 
ill  all  l)aid<s  in  Scijtlaiui,  viz.  (Schedule): — 
New  Year's  JJay. 
Christmas  Day. 

(If  either  of  tin;  aluive  falls  on  a  Sunday,  the  next  following 
Monday  shall  lie  a  liank  holiday.) 
(Jood  Friday. 
The  first  Monday  of  May. 
The  first  iMonday  of  Au<4ust. 
The  corresponding  bank  holidays  in  England  and  Ireland  are  (ik): — 
.    Kaster  Mouday. 

The  Monday  in  Whitsun  Week. 
The  lirst  Monday  in  August. 

The  Twenty-si.xth  day  of  Decendjer,  if  a  week-day. 
All  bills  of  exchange  or  promissory  notes  which  are  due  and  payable 
on  any  such  bank  holiday  are  payable,  and  in  case  of  non-payment  may 
be  noted  and  protested,  on  the  next  following  day,  and  not  on  such  bank 
holiday.  Any  such  noting  or  protest  is  as  valid  as  if  made  on  the  day  on 
which  the  bill  or  note  was  made  due  and  payable  (s.  1).  Similar  provisions 
are  made  with  regard  to  notice  of  dishonour  and  presentation  for  honour 
(s.  2),  and  as  to  payments  (s.  3). 

Her  Majesty  may,  by  proclamation,  appoint  a  special  day  to  be  observed 
as  a  bank  holiday  thoughout  the  United  Kingdom,  or  in  any  part  thereof, 
and  such  day  shall  be  deemed  a  bank  holiday  as  regards  bills  of  exchange, 
etc.  (s.  4).  By  Order  in  Council  Her  Majesty  may  from  time  to  time  alter 
a  day  appointed  for  a  bank  holiday,  when  it  is  made  to  appear  in  any  special 
case  that  in  any  year  it  is  inexpedient  that  the  appointed  day  should  be 
so  observed  (s.  5). 

Customs  and  Inland  Revenue  Ojficcs. — The  Eevenue  Offices  (Scotland) 
Act,  1880  (43  &  44  Vict.  c.  17),  provides  (s.  1)  that  the  following  days 
shall,  subject  to  the  provisions  of  sees.  4  and  5  of  the  IJank  Holidays  Act, 
1871,  be  kept  as  public  holidays  in  the  Customs  and  Inland  Revenue 
offices  in  Scotland,  viz. — 
New  Year's  Day. 
Christmas  Day. 

(If  either  of  the  above  falls  on  a  Sunday,  the  following  Monday 
shall  be  a  holiday.) 
Good  Friday. 
Her  ^Majesty's  IWrthday. 
The  lirst  ]\Ionday  in  May. 
The  lirst  Monday  in  August.      (Schedule.) 
The  anniversary  of  the  coronation  of  Her  Majesty  and  her  successors, 
and  the  birthday  of  the  Prince  of  Wales,  are  no    longer    to    be  kept  as 
holidays  in  these  departments  in  Scotland. 
Factories. — See  FACTOKiKd  and  AVoKKsiiors. 


Holograph  Writings. — l.  What  are  Jfolo>/raph  Writinii^? 
They  are  ileeds  written  with  the  grantor's  own  hand.  When  subscribed 
they  "  are  un([uestionably  the  strongest  probation  by  writ,  and  least  imitable  " 
(Stair,  iv.  42.  G) :  for  it  is  obvious  that  it  is  much  easier  to  forge  the  signa- 
tures to  a  deed  than  to  counterfeit  the  handwriting  from  beginning  to  end 
of  it  (Ersk.  iii.  2.  22  :  1  Bell,  Com.  324).     Such    writings,  accordingly,  are 
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as  efifectual  to  bind  the  granter  as  deeds  executed  with  the  statutory 
solemnities  (Bell,  v.t  supra).  Observe,  however,  that  they  subsist  only  for 
twenty  years,  uidess  validated  as  the  Act  16()9,  c.  9,  directs  (Vicennial 
I'kescriftion).  "There  are  two  exceptions  to  the  general  rule  that  a 
holograph  writing  must  be  entirely  in  I  lie  handwriting  of  the  granter. 
Firs?,  where  the  essential  parts  of  the  document  are  in  the  handwriting  of 
tlie  granter,  and  merely  formal  words  are  in  the  handwriting  of  another 
person ;  second,  where  there  are  in  the  handwriting^  of  tlie  granter  words 
which  clearly  express  an  adoi)tion  of  what  is  not  in  his  handwriting" 
(Maif land's  Tr^.,  1871,  10  M.  79,  per  Ld.  Pres.  Ingiis.  See  also  the  cases 
there  cited,  and  Panton,  1824,  2  S.  632 :  Cliristic^s  Trs.,  1870,  8  M.  461 ; 
Gavinc's  Tr.,  1883,  10  E.  448,  and  the  cases  'there  cited;  Macdonald,  1890, 
18  E.  101.  Ld.  M'Laren  dissented  from  the  judgment  in  that  case ;  see 
his  work  on  Wills,  s.  514).  It  is  immaterial  whether  the  non-holograph 
parts  of  the  document  are  written  or  printed  {Macdonald,  ut  sitjyra,  per 
Ld.  Adam).  Adoption  is  not  to  be  inferred  from  a  mere  signature  {ih.,  per 
Ld.  Pres.  Inglis).  A  mutual  contract  inter  vivos,  holograph  of  one  of  the 
l)arties  and  signed  by  all,  will  not  receive  effect  as  the  holograph  deed  even 
of  the  writer,  unless  the  obligation  binding  him  be  independent  of  the 
obligations  constituted  against  the  others  {Sjjroid,  1809,  Hume,  920; 
MUfcr,  1835,  13  S.  838).  It  is  otherwise,  however,  in  the  case  of  a  mutual 
will,  holograph  of  one  of  the  parties  and  signed  by  all.  It  will  be  effectual 
as  the  writer's  testament  {M'Millan,  1850,  13  D.  187).  Whenever  it  is 
proved  that  an  agent,  in  granting  a  holograph  writing,  acted  with  the 
authority  of  his  principal,  such  writing  passing  between  the  agents  of  the 
parties  or  between  one  of  the  parties  and  the  agent  of  the  other,  is  as 
binding  as  a  writing  holograph  of  the  parties  themselves  ( Whyte,  1879,  6 
E.  699rper  Ld.  Gifford  ;  Woodrow,  1861,  24  D.  31 ;  Scottish  Lands  and  Builcl- 
iiig  Co.,  1880,  7  E.  756 ;  Caithness  Flagstone  Quarrying  Co.,  1880,  7  E.  1117 ; 
1881,  8  E.  (H.  L.)  78).  So,  too,  a  letter,  bearing  to  be  the  letter  of  a  firm, 
and  holograph  of  one  of  the  jmrtners,  was  held  to  be  holograph  of  the  firm, 
the  hantf  of  a  partner  being,  in  matters  within  the  j^repositura,  the  hand 
of  the  firm  {Buchanan,  1831,  9  S.  557;  1835,  13  S.  841;  Nisbct,  1869,  7 
:\I.  1097;  M'Laren,  1871,  44  Sc.  Jur.  17). 

It  may  be  noted  that  "  effect  has  been  given  to  a  writing,  not  holograph 
or  tested,  in  respect  of  a  reserved  power  contained  in  a  previous  settlement 
to  make  beciuests  by  any  writing  under  the  hand  of  the  testator.  In 
such  cases  the  writing,  tliough  informal,  is  made  effectual  by  adoption  and 
recognition  in  the  prior  deed"  {MaitlwiuVs  Trs.,  1^11,  10  M.  79,  per  Ld. 
Ardinillan;  see  Crichton,  1802,  Mor.  15952;  Dundas,  1807,  Hume,  D.  917; 
Lndis  1831,  5  W.  &  S.  785;  Eankine,  1849,  11  D.  543;  Sprot,  1855, 
17  D.  840  :  Baird,  1856, 18  D.  1246  ;  Youngs  Trs.,  1864,  3  M.  10  ;  Wilsonds 
Trs.,  1861,  24  D.  163).  So,  too,  an  improl)ative  writing  may  be  operative 
if  expressly  adopted  and  suriicicntly  idcntilied  in  a  subsctjuent  probative  deed 
{Callander,  1863,  2  M.  291,  and  cases  there  cited ;  Glen,  1881,  9  E.  317). 

2.  Presumption  in  the  Case  of  Holograph  Writings.—''  Holograpliwritings 
ought  regularly  to  mentif)n  that  they  are  written  by  the  granter,  in  which 
ca?e  they  are  ])resumed  holograph  unless  the  contrary  be  proved  "  (Ersk. 
iii.  2.  22).  Where  tlie  document  does  not  contain  such  a  statement,  it  is 
necessary  for  him  who  foiiuds  upon  it  to  prove  that  it  is  holograph  of  the 
granter  (^?w/mwi,  1850,20  U.  1326;  1858,3  Macq.  180 ;  Cranston,  1890, 
17  E.  410),  either  eomparatione  literarum  or  otherwise  (1  Bell,  Com.  324. 

See  4.,  below).  Tjr  •  • 

3.  Erasures,   Deletions,   etc.,   in   the    Case    of   IIolograp)h    Writings.— in 
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liuhcrUon,  1844,  7  1^.  2:iG,  242,  Ld.  Mackenzie  observed  (see  Mfujs.  of  Dundee, 
1858,  1  Macq.  134)  that  "  a  holograph  deed  depends  mainly  on  the  hand- 
writing of  the  granter,  in  wiiidi  it  is  proved  or  admitted  to  be.  Tiien  the 
ordinary  doctrine  of  erasure  and  sui)erin(hiction  cannot  apply,  for  there  is 
no  r(jom  to  say  tliat  tlie  alteration  or  change  was  not  made  by  the  granter; 
on  tlie  contrary,  l)eing  in  his  handwriting  proves  that  it  was  made  by  liim  ; 
so  that  it  stands  in  the  same  situation  as  an  ordinary  deed,  when  it  has  an 
express  clause  mentioning  that  the  alteration  was  made  by  the  granter." 
Accordingly,  if  a  iKjlograj)!!  writing  contain  W(jrds  written  on  erasure,  it 
will  be  none  tlie  less  elfcetual,  even  if  the  words  be  in  suhstantialibus,  on 
proof  that  they,  too,  are  holograph  of  the  granter  {Robertson,  ut  siqyra ;  Gi-ant, 
1849,  11  D.  860;  1852,  1  Mac([.  163).  It  is  .sometimes  matter  of  dilliculty 
t<j  determine  whether  holograph  alterations  made,  it  may  be,  in  pencil  or 
in  red  ink  l)y  a  gianter  u})ou  his  deed  are  intended  to  be  operative,  or  are 
merely  delil)erative  {Naamyth,  1821,  1  Sh.  App.  65;  Muirs  Trs.,  1860,  8  M. 
53;  Hamilton,  1882,  9  R  (H.  L.)  53;  Lament,  1887,  14  E.  603;  Mu7iro's 
Exors.,  1890,  18  Iv.  122.  See  C.vxcellation).  Furtlier,  the  observation 
lias  been  made  that  there  is  "  an  ol)vious  distinction  between  what  is  written 
and  what  is  obliterated :  that  the  former  must  have  been  an  intended  act, 
the  latter  may  have  been  accidental"  {Mags,  of  Dundee,  1858,  3  Macq.  134, 
per  Ld.  Chan.  Chelmsford) ;  and  that,  while  the  deleted  part  of  a  holograj)!! 
testamentary  writing  cannot  have  any  testamentary  operation,  it  may  be 
used  to  show  what  tlie  testator  knew  when  he  wrote  it,  and  also  what  he 
had  at  one  time  intended  {ih.).  Accordingly,  it  is  competent,  in  order  t(j 
complete  the  sense  of  a  holograph  deed,  to  read  the  obliterated  part  as  if 
it  were  not  ol)literated  {Chapman,  1860,  22  I).  745). 

4.  tSuhscrqition  of  Jfolo/jraph  Deeds. — If  holograph  deeds  "  be  uotsubscribcd, 
they  are  understood  to  l)e  incomplete  acts,  from  which  tlie  party  hath  resiled  ; 
yet  if  they  be  written  in  count  books  or  upon  authentic  writs,  they  are 
probative,  and  resiling  is  not  presumed"  (Stair,  iv.  42.  6).  Stair  refers  hi 
this  ])assage  "to  entries  in  regular  books,  which  never  are  sultscribed  or 
require  subscription,  to  markings  by  the  creditor  on  the  back  of  a  bond  or 
other  security  of  payments  to  account,  and  the  like,  entries  which  most 
commonly  have  no  su1)Scription,  and  not  to  testamentary  documents,  which 
have  always  been  held  to  require  suljscription  "  {Goldie,  1885,  13  E.  138, 
per  Ld.  Shaiid).  Thus,  an  unsigned  holograph  will,  although  commencing 
with  the  testator's  name,  is  inellectual  (X'wh/o/),  1839,  1  1).  912;  Skinner, 
1883,  11  E.  88;  Goldie,  ut  supra;  see  liussell's  Trs.,  1883,  11  E.  283,  and 
the  comments  up(ui  that  case  in  Goldie,  ut  supra).  In  Burnic's  Tr.,  1894, 
21  E.  1015,  an  unsubscribed  holograph  writing,  occurring  below  the  sub- 
scription to  a  liolograi)h  trust  settlement,  and  containing  l)equests  of  specific 
articles,  was  held  by  Ld.  d  ustice-Clerk  ]\Iacdonald  and  Ld.  Young,  duUtantc 
Ld.  Eutherfurd  Clark,  to  1)0  ellectual.  Ld.  Young  was  of  opinion  that  the 
rule  laid  down  by  Stair  did  not  apply  to  an  explanatory  note  ])refixed,  or 
subjoined  to,  or  on  the  margin  of,  or  endorsed  upon,  a  holograph  will  which 
is  itself  duly  subscribed;  that  the  writing  in  question  was  explanatory  as 
to  one  legacy ;  and  that  as  it  Was  good  as  to  that  legacy,  it  was  good  as  to 
the  other  gifts,  as  to  which  it  was  not  an  explanatory,  but  the  only  opera- 
tive, instrument.  So  far  as  these  views  relate  to  unauthenticated  holograph 
marginal  additions,  see  Horsbimjh,  1848,  10  D.  824;  Brown,  1884,  11  E. 
821 ;  and  Petticreiv's  Trs.,  1884,  12  E.  245.  Such  an  addition  js,  when  its 
date  is  material,  not  probative  thereof  {Durie,  1667,  M.  16927;  Johnston, 
1688,  M.  1706;?:  see  M'Laren,  JJ^tV/.s-,  s.  530).  Where  two  documents, 
both  holograph,  contained  in  an  envelope  found  after  the  writer's  death  in 
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a  locked  desk,  gave  a  complete  sense  only  when  rea^l  together,  it  was  held 
that  they  formed  the  writer's  final  will,  although  the  first  was  not  signed  but 
superscribed,  while  the  second  was  initialed,  in  accordance  witli  her  usual 
practice  as  established  by  proof  {S2mrs,  1879,  6  E.  1359).  Etl'ect  has  been 
inxen  to  an  unsigned  holograph  postscript  to  a  letter  holograph  and  sub- 
scribed {iraucho2n\  16G2,  M.  16905;  Dunlop,  ut  suj)ra\  Bobcrtson,  1845,  7 
D.  236).  It  is  to  be  observed  that  obligatory  instruments  are,  if  acted  on, 
binding  although  unsigned  {Weir,  1872  10  M.  438  ;  see  Skinner,  nt  supra)  ; 
and  that  the  unsubscril)ed  holograph  doquet  of  a  notary,  authenticating  the 
deed  of  a  person  who  cannot  write,  is  effectual,  if  it  contain  the  notary's 
name  in  grcmio  (Cidlen,  1731,  M.  16842;  Gordoii,  1765,  M.  16818). 

5.  Docs  ft  Holograph  Writing  prove  its  Date .?— "  It  is  a  rule  that  no 
holograph  writing  without  witnesses  can  prove  its  own  date"  (Krsk.  iii.  2. 
22 ;  1)ickson,  ss."770,  771.  As  to  the  date  of  marginal  additions,  see  4., 
above),  except  against  the  granter  {E.  of  Dunfermline,  1674,  1  Bro.  Supp. 
703 ;  Purvis,  1869,  7  M.  764,  per  Ld.  Neaves.  See  also  Scott,  1737,  M. 
12616).  But  "  every  holograph  writing  of  a  testamentary  character  shall, 
in  the  absence  of  evidence  to  the  contrary-,  be  deemed  to  have  been  executed 
or  made  of  the  date  it  bears  "  (37  &  38  Vict.  c.  94,  s.  40).  Observe  that 
the  debtor's  holograph  acknowledgment  of  intimation  of  an  assignation 
proves  its  own  date  in  the  absence  of  disproof  {Newton  &  Co.,  1785,  M.  850 ; 
Dickson,  s.  775).  Though  the  deed  does  not,  by  itself,  prove  the  date,  the 
rule  is  that  it  is  not  to  be  taken  as  if  there  were  no  date  expressed  in  it, 
but  only  that  in  cases  of  any  doubt  the  date  must  be  supported  or  admini- 
cul-dted  aliunde  {Wculdel  1845,  7  D.  605,  per  Ld.  ]\Ioncreiff.  See,  how- 
ever, Si'Mie,  1838,  16  S.  429,  per  Ld.  Vixa.  Hope,  and  Purvis,  ut  supra,  per 
Ld.  Neaves).  A  deed  challenged  on  this  ground  wall  be,  nevertheless, 
effectual  as  to  matters  which  do  not  depend  on  its  date  {Gordon,  1702,  M. 
5050,  12614:  Dickson,  s.  773). 

[Dickson,  Evidence,  ss.  754,  775  ;  M.  Bell,  Conveyancing,  i.  78-82.]  See 
also  Deeds,  Execution  of;  Heritage,  Proof  of  Obligations  regarding; 
I.  0.  U.;  Proving  the  Tenor. 

Homicide. — The  destruction  of  the  life  of  a  human  being.  It  is 
connnitted  ouly  where  a  self-existent  human  creature  is  destroyed.  The 
destruction  of  an  unborn  child  may  be  criminal,  but  does  not  constitute 
homicide  in  the  legal  sense  of  the  term.  If,  however,  a  child  has  breathed, 
that  is  enough,  and  the  act  is  homicide  if  its  life  be  destroyed  even  before 
it  is  fully  out  of  the  body  of  the  mother  (Plume,  i.  186  ;  Alison,  i.  71,  72; 
Macdonald,  120;  Macalhm,  1858,  3  Irv.  187;  Scott,  1892,  3  W.  240,  19  _K. 
(J.  C.)  63).  Llomicide  is  either  criminal  or  justifiable.  Criminal  homicide 
may  be  either  Murder  {q.v.)  or  Culpable  Homicide  {q.v.). 

See  also  Justifiable  Homicide. 

Homologation  has  been  defined  as  "  that  assent  or  approbation 
of  a  deed,  conveyance,  settlement,  or  contract,  which  is  inferred  from 
circumstances  ;  supplying,  in  the  case  of  the  obliger  or  granter,  the  want  of 
legal  evidence  of  consent,  and  establishing  as  a  recognised  engagement  a 
contract  defectively  entered  into,  or  giving  sanction  and  effect  to  a 
conveyance  or  settlement  against  which  exception  might  be  taken" 
(1  Bell,  Com.  144).  If  this  definition  be  accurate,  it  would  appear  that 
the  doctrine  rests  upon  the  principle  that  when  a  man  gives  out  and  acts 
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upon  his  deed  as  regular  and  binding,  he  is  barred  from  taking  exception  to 
it  on  the  ground  of  latent  nullities  for  which  he  is  responsible  {Smith,  1824, 
2  Sh.  App.  2G5,  282;  E.  of  Fife,  1825,  4  8.  335;  M'Uowjairs  Exor.,  1830, 
9  S.  12;  Admissions  and  Confessions  (//);  lUit,  Personal).  Bell  goes  on 
to  observe  {ib.  145;  Prin.  s.  27  ;  see  Ersk.  Ind.  iii.  3.  47  ;  Frin.  iii.  3.  15  ; 
Callcnder,  18G3,  2  M.  291)  that  "homologation  may  be  either  by  the 
subsequent  approbation  of  the  granter  or  maker  of  the  obligation,  deed,  or 
settlement;  or  by  the  acquiescence  of  one  wIid,  having  an  interest  adverse 
to  it,  contirms  what  has  been  done.  Homologation  of  the  former  kind 
bars  locus  jjoinitoiticv;  homologation  of  tlie  latter  bars  all  excejition 
otherwise  competent.  When  the  original  party  homologates,  he  either 
ratifies  a  deed  or  obligation  already  executed,  but  imperfectly,  or  he 
adopts  and  gives  effect  to  what  would  otherwise  be  null"  (see  Gall,  1855, 
17  i).  1027 ;  as  to  the  dilTerence  in  etlect  between  ratihcation  of  a  voidable 
deed  and  adoption  of  a  deed  which  is  null,  see  below). 

It  is  to  be  oljserved  that  Erskine  limits  the  application  of  the  principle 
to  obligations  arising  ex  naturd  or  ex  contractu  (Ersk.  iii.  3.  47 ;  see 
Callcnder,  ut  supra). 

A  deed  may  be  homologated  not  only  by  the  granter,  but  Ijy  his  agent 
{Mitchell,  1874,2  \\.  li;2;  see  also  Grant,  1830,8  S.  606;  and  cf.  Telfer, 
1735,  M.  5657),  or  executor  {M'Calman,  1864,  2  M.  678).  Deeds  granted 
l)y  a  minor,  without  consent  of  his  curators  {Hume,  1671,  M.  5688 ; 
Forrest,  1853,  16  D.  16;  see  Harhiess,  1833,  11  S.  760),  or  by  a  married 
woman  {Mitchell,  1672,  M.  5711),  may  be  homologated  by  the  granter  on 
attaining  full  legal  cai)acity  (see  Brodie,  1827,  5  S.  900).  Further,  the 
])rineiple  has  been  ap})lic(l  to  deeds  open  to  exception  on  the  ground  of 
fraud  {Dunhctr,  1672,  1  liro.  Supp.  649 ;  Fiicjg,  1776,  M.  5672,  M.  App. 
"  Fraud,"  No.  2  ;  M'Miehan,  1839,  1  D.  1085),  or  impetration  m  et  metu 
{Grant,  1706,  M.  16509).  While  a  deed  intrinsically  null,  e.g.  if  forged 
(see  Maekcnzic,  1880,  7  Pi.  836  ;  1881,  8.  K.  (H.  L.)  8  and  the  cases  there 
cited),  or  vitiated  in  suhstantialihus  {Fohertson,  1844,  7  D.  244 ;  Grants,  1847, 
6  Bell's  App.  153  ;  Bosiacll,  1852,  14  D.  378  ;  see  Dickson,  ss.  856-859),  or 
signed  by  an  idiot  or  lunatic,  cannot  be  homologated,  it  may  be  adopted 
(Ersk.  iii.  3.  47  ;  1  Bell,  Com.  145  ;  Gall,  1855, 17  D.  1027  ;  Dickson  s.  854). 
So,  too,  an  improbative  testamentary  writing  may  be  adopted  by  the  granter 
by  reference  to  it  in  a  probative  deed  (see  Callcnder,  ut  supra ; 
HoLOcjRAPii  Writings,  1.). 

It  has  been  observed  that  "there  are  few,  if  any,  defects  in  the  formal 
procedure  under  a  submission  which  may  not  be  cured  by  homologation. 
Defects  in  the  deed  of  submission,  in  the  arbiter's  omission  to  execute  his 
acceptance  of  olUce,  in  the  prorogation  of  the  submission,  in  the  omission 
of  the  interlocutor  interponing  the  authority  of  the  Court  to  a  judicial 
reference,  in  the  mode  of  conducting  a  proof,  and,  finally,  in  the  award 
itself,  have  severally  furnished  instances  in  w^hich  acts  of  homologation 
have  vaUdated  irregular  procedure,  or  barred  the  })arties  personally  from 
bringing  it  under  challenge  "  (Bell,  Arbitration,  315;  see  More,  A"o?fs,  67, 
68  :  Fleming,  1827, 5  S.  906  ;  Dundee,  Perth,  and  Aberdeen  Baihcay  Co.,  1851, 
13  D.  552:  Paul,  1867,  5  M.  613:  Elgin  Lunacy  Board,  1874,  1  B.  1155: 
Bobertson,  1885,  12  K.  419). 

The  same  principle  has  been  applied  in  the  case  of  an  heir  of  entail 
challengini!;  the  deeds  under  wliich  he  had  possessed  and  claimed  enrol- 
ment {Cunninghame,  1825,  1  W.  k  S.  103:  cf.  Pollock,  1849,  12  D.  143): 
of  a  person  taking  exception  to  his  sister's  marriage  contract,  which  he  had 
attested  {Davidson,  1714,  ]M.  5652  ;  Johnstone,  1725,  M.  5657  :  see  below  as 
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to  the  effect  of  attestation  by  one  who  has  no  concern  with  the  deed) ;  of  a 
principal  who  had  recognised  the  settlement  made  by  an  unauthorised 
agent  {Stein's  Assignees,  1827,  6  S.  1 ;  cf.  Smith,  1879,  6  K.  1017);  and  of 
beneficiaries  in  questions  as  to  the  validity  of  a  purchase  by  a  trustee 
{Fraser,  1847,  9  D.  415  ;  cf.  Thorhurn,  1853,  15  D.  845),  or  the  acceptance 
or  rejection  of  provisions  in  their  favour  {Johnstone,  1825,  4  S.  234  ;  Selkirk, 
1854, 16  D.  715  ;  Keith's  Trs ,  1857,  19  D.  1040  ;  Dougleis,  1859,  21  D.  1066  ; 
Faterson,  1866,  4  M.  706;  Doneddson,  1886,  13  E.  967;  Inglis  Trs.,  1887, 
14  E.  740). 

Assent  is  of  the  essence  of  homologation ;  and,  consequently,  he  only 
who  is  capable  of  legal  obligation,  can  homologate  {Morton,  11  Feb.  1813, 
F.  C;  Rose,  1821,  1  S.  154:  Brodie,  1827,  5  S.  900:  Steins  Assignees,  1831, 
5  W.  &  S.  47;  Harkness,  1833,  11  S.  760;  UPGihhon,  1852,  14  D.  605; 
Sanders,  1879,  7  E.  157).  Further,  it  is  essential  that  the  person  from 
whose  actmgs  homologation  is  inferred  know  of  the  existence  of  the  deed, 
together  with  the  state  of  matters  as  affected  by  it  (Ersk.  iii.  3.  48  ;  1  Bell, 
Com.  145;  Johnstone,  1825,  4  S.  234;  Murray,  1826,  4  S.  374;  Lindsetys 
Curator,  1879,  6  E.  671;  Roberts,  ib.  805;  Gillespie,  it.  813;  Wemysss 
Trs.,  1896,  24  E.  216;  and  the  cases  of  Selhirk,  Keith's  Trs.,  Douglas, 
Fcderson,  Doneddson,  and  Inglis'  Trs.,  ut  supra  :  see  also  Ignokantlv  juris). 
Thus  homologation  is  not  inferred  from  subscription  as  a  witness,  unless 
the  circumstances  of  the  case  give  rise  to  a  presumption  of  knowledge 
(Ersk.  id  supra;  see  Davidson,  1714,  M.  5652  ;  Johnstone,  1725,  M.  5657). 
In  the  opinion  of  Lord  Justice-Clerk  Hope,  knowledge  in  minority  is  not 
to  be  held  as  sufficient  to  instruct  knowledge  after  the  minor  has  attained 
majority  {31 'Gibbon,  ut  supra). 

Homologation  may  be  express  or  implied  (Stair,  i.  10.  11  ;  Erskine, 
Bell,  id  supra).  Thus,  the  acknowledgment  by  the  granter  of  a  trust  deed 
of  the  actings  of  the  trustee  thereunder,  has  been  held  to  remove  objections 
to  it  on  the  ground  of  ineffective  delivery  and  ultra  vires  {Forbes,  1840, 
3  D.  149).  So,  too,  effect  has  been  given  to  an  improbative  receipt,  treated 
by  the  granter's  executor  as  a  valid  document  of  debt  {M' Caiman,  1864, 
2  M.  678) ;  and  to  a  marriage  contract  imperfectly  executed,  upon  which 
marriage  had  followed  (cf.  with  Falconer,  1830,  8  S.  312;  Wemysss,  1768, 
M.  9174;  and  Camp)bells,  5  June  1812,  F.  C).  In  regard  to  the  class  of 
instruments  last  mentioned,  Ld.  Gillies  observed  that  "when  a  marriage 
has  been  solemnised  on  the  faith  of  an  antenuptial  contract  .  .  .  there 
must  be  actual  forgery  of  the  deed  libelled  to  make  the  ground  of  reduction 
relevant "  {Falconer,  ut  supra).  As  to  the  validation  of  submissions  irregu- 
larly conducted,  see  above. 

It  is  to  be  observed  that  "  the  approbatory  acts  must  be  so  strong  and 
express  that  no  reasonable  construction  can  be  put  on  them  other  than 
that  they  were  performed  by  the  party  from  his  approljation  of  the  deed 
homologated;  for  no  man  is  in  dubio  presumed  to  have  an  intention  of 
obliging  himself "  (Ersk.  iii.  3.  48  ;  1  Bell,  Com.  145).  Thus,  the  principle 
has  no  application  where  the  deed  alleged  to  operate  homologation  was 
attributaljle  to  an  influence  which  the  granter  was  not  in  a  condition  to 
resist  {Dallas,  1704,  M.  5677),  or  was  one  which  the  granter  was  under  legal 
obligation  to  grant  {Dunbar,  1662,  M.  6715.  See  also  Innes,  1821,  1  Sh. 
App.  169).  Further, "  a  protest  against  the  inference  which  might  otherwise 
collaterally  arise  from  the  act  to  be  done  will  exclude  homologation" 
(1  Bell,  146  ;  Malcolm,  1823,  2  S.  410  ;  Crichton,  1826,  4  S.  553  ;  1828,  3  W. 
&  S.  329 ;  Adam,  1832,  5  D.  391). 

If  the  contract  or  obligation  be  one  and  indivisible,  a  partial  approbatory 
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act  will  set  up  the  whole  {Steel,  1774,  M.  56G9 ;  cf.  Erskinc,\^^2,  M.  5703). 
And  the  suiiie  result  I'ulluws  even  if  it  be  divisible,  unless  the  person  con- 
cerned protest  that  his  act  is  to  be  taken  as  limited  in  a])plication  {Murray, 
1G71,  M.  5G89  ;  see  Muh,  IGG:),  M.  G107  ;  Hume,  1G71,  M.  5688  ;  Carmichael, 
182:],  2  S.  108;  cf.  l)ou\  185G,  18  L).  820).  Honiolofrution  has  a  retro- 
active elfect,  nuikin^f  the  deed  to  which  it  iijiidies  good  ab  initio  (1  Bell, 
Com.  145).  It  cuts  "  oil'  the  person  homologating  front  all  ol)jections  otherwise 
competent  to  him  against  the  original  deed;  and  consequently"  gives  "the 
same  eflect  against  him  and  his  heirs  as  if  it  had  been  valid  from  the 
Ijeginning.  ]iut  in  relation  to  third  parties,  who  are  not  bound  to  acknow- 
ledge the  deeds  of  him  who  homologates,  h(jmologation  can  have  no  elfect" 
(Ersk.  iii.  3.  49.  See  Liddle,  1744,  M.  5721 ;  Elch.  "  Homologation  " ;  1  Bell, 
Com.  146,  note).  "Where  the  deed  or  obligation  is  null,  homologation  acts 
only  as  the  adoption  of  wliat  is  reduced  to  an  intelligilile  and  precise  shape, 
but  is  in  no  degree  binding;  and  the  binding  eflect  has  in  this  case  no 
retrospect"  (1  Bell,  Co7n.  145). 

[Dickson,  Evidence,  ss.  850-866;  Kirkpatrick,  Dlfjest,  s.  Ill;  More, 
Notes,  ^1  etsrq.;  M.  Bell,  Convei/ancinf/,!.  189-194::  M.Q\\z\QH,Conveya'iicing, 
183  et  seq.'\ 


Honorarium. — In  Eoman  law  this  term  denoted  a  fee  paid  to  a 
person   as    an   acknowledgment   for   trouble    gratuitously   undertaken,   in 
contradistinction  to  such  remuneration  as  could  be  exacted  as  a  recompense. 
These   honoraria   could    not   be  made  the  subject  of  an  action ;  but  the 
pra:'tor,  or  prccses  provincicc,  pronounced  extra  ordinem  whether  they  were 
<hie,  and  what   was   the   proper  amount  {Dig.   1.   13.   1  ;  cf  Dig.  ii.  6.  1  ; 
Cod.   iii.    1.   13,  s.   9),     The    term    has    been   used   in  a  similar  sense   in 
Scotland.     An  advocate's  fees   are  regarded   as   honoraria.     Consequently 
an  action  by  an  advocate  against  a  client  for  fees  is  incompetent.     "  An 
advocate  in  undertaking  the  conduct  of  a  cause  in  this  Court  enters  into 
no  contract  with  his  client,  but  takes  on  himself  an  oflice  in  the  performance 
of  which  he  owes  a  duty,  not  to  his  client  only,  but  also  to  the  Court,  to 
the  members  of  his  own  profession,  and  to  the  public.  ...  It  follows,  also, 
that  he  cannot  demand  or  recover  by  action  any  remuneration   for  his 
services,  thouLih  in  practice  he  receives  honoraria  in  consideration  of  these 
services"   {Uatchdor,   1876,  3    R.    914,  per   Ld.    Pres.    Inglis,  at  p.   918). 
According  to  custom,  a  counsel's  fees  are  paid  when  he  is  instructed  for  the 
various  stages  of  a  case;  and  they  are  presumed  to  have  been  so  paid.     An 
action  by  an  advocate  against  an  agent  who  received  fees  from  a  client  for 
counsel,  and  retained  them  to  his  own  use,  would  be  competent  {CuUen, 
18G2,  24  I).  1132).     "Where  a  counsel  has  acted  in  a  case  gratuitously  for  a 
friend,  a   ])Oor   person,  or  a  professional  brother,  and   his  client  is  found 
entitled  to  expenses,  the  appropriate  fees  can  be  recovered  from  the  losing 
party  {Batchclor,  ut  supra).     Action  has  been  held  competent  for  the  annual 
salary  of  an  advocate  as  standing  counsel  {Mackenzie,  1728,  Mor.   11421). 
As  to  whether  an  advocate  is  entitled  to  retain  fees  for  services  which  he 
does  not  render,  Sheriff  Mackay  says  {Manual,  28)  that  the  general  opinion 
is    that   he    may   do   so,   "  tlie   ground    being   either   that   the   fee   is   an 
honorarium,  or  that  some  services  are  presumed  to  have  been  rendered, 
although   they  may   not   have    been   those   for   which    the  fee  was  sent. 
Counsel  may  therefore,  according  to  existing  practice,  retain  the  full  fee, 
though  he  does   not  attend  the  hearing  of  the  cause  owning  to  another 
engagement,  unless,  as  is   now  common,  it   is   expressly  stipulatoil    that 
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he    attend.      When     he    has    no    other    engagement,    he    is    bound    to 
attend." 


Honours. — See  Dignities. 


Horning",  Letters  of. — A  debtor  or  obligant  cannot  be  im- 
prisoned, nor  can  his  goods  be  poinded,  until  he  has  been  duly  charged 
to  pay  or  perform.  Prior  to  the  passing  of  the  Personal  Diligence  Act, 
1838,  when  personal  execution  was  resorted  to  the  charcre  required  by  law 
was  contained  in  letters  of  horning.  Where  the  obligation  was  to  pay 
money,  the  writ  (after  the  passing  of  the  Act  1.584,  c.  139)  might  also 
contain  warrant  to  poind  and  arrest,  in  which  case  the  letters  were  called 
letters  of  horning  and  poinding.  This  came  to  be  the  form  almost  uni- 
versally adopted,  except  where  the  obligation  was  ad  factum  prcedandum , 
when  letters  of  horning  alone  were  used,  imprisonment,  in  that  case, 
being  the  only  compulsitor  in  the  event  of  failure  to  obey  the  charge. 
Originally,  however,  this  form  of  diligence  was  used  solely  with  a  view 
to  imprisonment,  and  indeed  the  remedy  of  poinding  was  quite  inconsistent 
with  the  old  legal  consequences  of  rebellion,  which  was  the  result  of 
failure  to  obey,  because  rebellion  involved  the  forfeiture  of  the  rebel's 
goods  to  the  Crown.     See  Escheat. 

Letters  of  horning  were  a  development  from  Letters  of  Four  Fokms  {q.v.). 
The  change  consisted  in  (1)  substituting  one  charge  of  (originally)  fifteen 
days  for  the  four  charges  of  three  days  each  formerly  required,  and  (2)  in 
making  denunciation  of  rebellion  the  immediate  result  of  the  obligant's 
failure  to  obey  the  charge,  whereas,  according  to  the  older  style,  the 
alternative  was  first  given  of  voluntary  surrender. 

To  warrant  the  issue  of  letters  of  horning,  there  must  be  either  (1)  a 
decree  obtained  in  an  action  against  the  obligant,  or  (2)  a  decree  of 
registration  upon  a  protested  bill  of  exchange,  or  upon  a  deed  duly 
registered  for  execution.  See  Eegistration.  There  are  also  a  few  excep-. 
tional  cases  provided  for  by  special  Statutes  which  warrant  homings,  which 
seem  to  be  still  competent  {Jurid.  Styles,  3rd  ed.,  iii.  369).  Formerly, 
if  the  decree  were  that  of  an  inferior  Court,  it  was  necessary  to  obtain  a 
Decrp:et  Conform  {q.v.)  from  the  Court  of  Session  by  raising  there  a  new 
action,  as  the  writ  can  issue  only  on  a  warrant  from  the  Supreme  Court. 
Procedure  by  bill  was,  however,  substituted  by  the  Acts  1592,  c.  181, 
IGOG,  c.  10,  1609,  c.  15,  and  1612,  c.  7. 

The  writ,  which  runs  in  the  name  of  the  sovereign  and  passes  the 
Signet,  is  addressed  to  messengers-at-arms.  It  sets  forth  the  ground  of 
debt,  and  the  decree  upon  which  the  diligence  proceeds.  In  narrating 
this,  strict  accuracy  must  be  observed :  any  partial  payments  that  may 
have  been  made  must  be  specified  {Brown,  1849,  11  D.  474;  M' Martin, 
1824,  3  S.  275).  Then  follows  the  "  will."  "  Our  will  is  herefore  and  we 
charge  you  that  on  sight  hereof  ye  pass  and  in  fuir  name  and  authority 
command  and  charge  ...  to  make  payment"  within  a  specified  number 
of  days,  under  pain  of  rebellion  or  being  put  to  the  horn.  Then  follows 
an  order  to  the  messenger  to  denounce  the  obligant  rebel  on  the  lapse  of 
the  days  of  charge  if  payment  has  not  been  made.  In  the  case  of  letters 
of  horning  and  poinding,  warrant  to  poind  and  arrest  is  incorporated. 

The  inducice,  or  days  of  charge,  vary.  Where  the  writ  is  issued 
(a)  upon  a  decree  of  registration  on  a  deed  wherein  the  obligant  consents 
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to  execuliun  wiLliiu  iiu  cxpiu.'i.sed  luiniber  of  days,  Llic  inducke  will  be 
the  number  so  .specified.  Consent  to  a  shorter  period  tlum  six  days  is 
unknown  in  practice,  and  would  probably  be  ineffectual  (Forrester,  25 
June  1815,  F.  C.,^)<??'  Ld.  Meadowbank);  (b)  where  issued  upon  a  registered 
deed  in  which  the  registration  clause  specifies  no  time,  but  is  in  the 
statutory  form  ]»rovided  by  tiie  Titles  to  Land  Consolidation  (Scotland) 
Act,  18(38,  s.  138,  the  inducke  are  six  days;  (c)  on  registered  protests,  six 
days  (1681,  c.  86);  (d)  on  all  other  decrees,  where  the  parties  charged  aru 
within  Scotland,  seven  days ;  where  in  Orkney  or  Shetland,  or  furth  of 
Scotland,  fourteen  days  (Court  of  Session  Act,  1868,  s.  14).  It  will  thus 
be  observed  that  tlie  inducicc  on  letters  of  horning  (being  letters  passing 
the  Signet)  are  in  some  instances  shorter  than  where  the  corresponding  new- 
forms  of  diliuence  introduced  by  the  Personal  Diligence  Act  are  used ;  e.g. 
in  the  case  of  decrees  of  the  Court  of  Session  the  inducke  on  warrants 
annexed  to  extracts  are  fifteen  days  where  the  parties  are  in  Scotland, 
and  forty  days  where  they  are  in  Orkney  or  Shetland ;  and  in  the  case 
of  registeretl  protests  where  the  parties  are  in  Orkney  or  Shetland,  the 
inducicc  upon  extracts  are  forty  days  (Jnrid.  Sfi/les,  iii.  pp.  3:57  and 
369). 

The  me.ssenger  having  duly  served  the  writ  upon  the  debtor  personally, 
or  at  his  dwelling-house,  or  edictally,  as  the  case  requires  (see  Chakge),  he 
next  proceeds  to  certify,  by  writing  on  the  back  of  the  letters,  that  he  has 
given  the  charge.  This  attestation,  which  is  known  as  the  messenger's  execu- 
tion or  indorsation,  must  specify  all  the  steps  taken;  and,  so  iar  as  these  are 
solemnities  required  by  law,  they  must  be  fully  and  accurately  set  forth 
(//ay,  1680,  Mor.  3790),  If  the  obligant  failed  to  fulfil  his  obligation  within 
the  days  of  charge,  the  messenger  in  former  days  denounced  him  rebel,  by 
reading  the  letters  at  the  ]\Iarket  Cross  of  Edinburgh,  or  tliat  of  the  head 
burgh  of  the  shire  in  which  the  obligant  had  his  domicile,  and  blowing 
tliree  blasts  of  a  horn.  See  Denunciation.  This  ceremony,  however  (from 
which  the  writ  received  its  name),  fell  into  disuse  long  prior  to  the  passing 
of  the  Tersonal  Diligence  Act,  though  the  execution  of  denunciation 
continued  to  recite  the  procedure  as  if  it  had  actually  been  gone  through. 
The  denunciation  along  with  the  letters  of  horning  and  the  execution 
thereof  are  then  within  fifteen  days  registered  in  the  General  or  Particular 
Ivegister  of  Homings,  and  the  creditor  may  obtain  letters  of  caption,  which 
warrant  the  obligant's  imprisonment.  AVhen  letters  of  horning  and 
poinding  are  used,  poinding  may  proceed  whenever  the  days  of  charge  have 
expired.  The  proceedings  are  the  same  as  in  the  case  of  a  charge  in  virtue 
of  the  Personal  Diligence  Act,  and  according  to  the  rules  of  that  Act ;  the 
only  distinction  being  that  there  is  no  power  of  opening  shut  and  lockfast 
places,  and  a  special  warrant  must  be  applied  for  when  such  power  is  found 
necessary  (Jurid.  Styles,  3rd  ed.,  iii.  370). 

Although  tlie  provisions  of  the  Personal  Diligence  Act,  authorising  the 
insertion  of  warrants  to  charge  in  extra(;t  decrees,  have  in  ordinary  jiractice 
superseded  entirely  the  use  of  letters  of  horning,  these  are  still  in  all  cases 
competent  (FolloJc,  1865,  3  M.  968) ;  but  where  the  creditor  resorts  to  them 
unnecessarily,  he  cannot  recover  the  extra  expense  from  the  debtor  (s.  8). 
Letters  of  horning  may  still  have  to  be  resorted  t<»  in  certain  cases  where  the 
newer  form  of  diUgence  is  not  applicable.  Such  eases  arise  when  the  warrant 
to  charge  on  extract  would  not  of  itself  aftbrd  sufficient  evidence  of  the 
charger's  right,  and  supplementary  evidence  requires  to  be  produced,  as  where 
diligence  proceeds  u}ion  a  registered  bond  at  the  instance  of  a  creditor  who 
has  acquired  right  by  assignation,  before   the   bond  has  been  registered. 
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For  exiuni)les,  see  Jurid.  tSlyles,  3rd  ed.,  iii.  o-i5  ct  seq.  See  also  Mackay, 
Prac.  i.  65. 

[Ross,  Led.  i.  280  et  seq. ;  Menzies,  Lcct.  287  et  seq.;  Bell,  LecL  520  ci!  sc;/. ; 
Stair,  ii.  3.  22,  ii.  4  60,  and  iv.  47.  7 ;  Ersk.  ii.  5.  55 ;  Bell,  Com.  ii.  7,  159, 
435 ;  Jurid.  Styles,  2nd  ed.,  iii.  567,  734,  985  :  Bell,  rrin.  s.  2311.] 

See  Diligence  ;  iMrrjsoxMEXT. 


Horses. — Contracts  relative  to  the  sale,  hiring,  custody,  and 
carriage  of  horses  are  subject  to  precisely  the  same  rules  of  law  as  are 
applicable  to  other  classes  of  moveable  property.  The  provisions  of  the 
Sale  of  Goods  Act,  1893,  with  respect  to  the  sale  of  horses  in  open  market 
(s.  22)  are  not  applicable  to  Scotland,  because  with  us  there  is  no  law  of 
market  overt,  such  as  exists  in  England  and  Ireland.  Accordingly,  the 
vitium  reale  attaching  to  a  horse  stolen  in  Scotland  is  indelible  till  its 
return  to  the  original  owner,  and  it  is  recoverable  from  a  honafide  purchaser 
{Todd,  1882,  9  Pv.  301).  Horses  were  held  to  be  "goods"  under  sec.  5  of 
the  Mercantile  Law  Amendment  Act  {Young,  1858,  21  I).  87),  and  have  so 
been  considered  under  sec.  14  of  the  Sale  of  Goods  Act,  1893  ( Wilson,  1896, 
23  It.  714).  Should  a  horse  die  or  become  injured  while  in  the  hands  of  an 
intending  purchaser,  the  burden  lies  on  him  of  proving  that  he  was  not 
to  blame  for  the  death  or  injury  ;  and  he  is  liable  in  the  same  degree  of 
diligence  as  the  hirer  of  a  horse  (P;^//«r,1858,  20  D.  1238).  In  the  case  of  the 
sale  of  a  specific  horse  without  a  warranty,  the  rule  eaveat  enijjtor  applies  if 
the  purchaser  has  had  opportunity  of  examining  the  animal,  and  he  takes  it 
with  all  its  faults,  unless  there  be  fraud  on  the  part  of  the  seller.  A  seller 
is  not  bound  to  disclose  discoverable  defects  unless  this  duty  is  laid  on  him 
by  the  purchasers  {Yeats,  1884,  21  S.  L.  B.  698). 

Soundness  means  fitness  for  immediate  use.  A  sound  horse  is  one  free 
from  any  disease  or  structural  alteration  which  does,  or  mav,  diminish  its 
natural  usefulness  {Kiddcl,  1842,  9  M.  &  W.  668;  Dundas,  1797,  Hume, 
677  ;  Ealston,  1808,  M.  voce  "  Sale,"  App.  6).  If  a  horse  suffers  to  this  extent 
from  a  curable  disease,  it  is  unsound  till  fit  for  work.  Broken  wind,  being 
incurable,  constitutes  unsoundness.  Cough,  cold,  and  sore  throat  may  or 
may  not  amount  to  unsoundness  {Dj/kcs,  1860,  22  D.  1523 ;  Ncuiands,  1885, 
12  B.  820;  Gardener,  1880,  7  B.  612).  Boaring  is  not  unsoundness  unless 
symptomatic  of  disease.  Similarly,  spavin,  thrush,  navicular  joint  disease 
{Rohcson,  1874,  2  B.  63),  sand-crack,  and  the  like,  are  indications  of 
unsoundness  {Folloch,  1840,  2  D.  1026 ;  Hcndrie,  1842,  4  D.  1417 ;  Brand, 
1813,  Hume,  697  (string-halt)  )  :  but  mere  thinness  of  sole  does  not  render  a 
horse  unsound ;  nor  do  corns  or  splint,  unless  of  such  a  character  as  to 
impair  usefulness  {Hamilton,  1791,  Hume,  667 ;  Etvart,  1791,  Hume,  667  ; 
Ralston,  ut  surpa ;  see  also  Fisher,  1846,  9  D.  17  ;  Jardine,  1806,  14  F.  C.  253). 
The  same  principles  are  applicable  in  the  case  of  a  horse  suffering  from 
blindness  {Martin,  1791,  Hume,  703  ;  Scott,  1815,  Hume,  702  ;  Ilussell,  1792, 
Hume,  675),  or  other  ailments.  Crib-biting  and  wind-sucking,  if  sufficiently 
injurious  to  health,  may  amount  to  unsoundness  {Deuehars,  1833, 11  S.  612 ; 
Vaucamps,  1889,  5  S.  L.  B.  353).  The  legal  meaning  of  vice  in  a  horse  is, 
a  bad  habit,  eitlier  manifested  in  temper,  so  as  to  render  it  dangerous  or 
diminish  its  usefulness,  or  a  habit  injurious  to  health  {Gcddes,  1814,  17 
F.  C.  606,  6  Bat.  App.  312;  Fisher,  1846,  9  D.  17  (insufficient  gelding);  see 
Ld.  Wood  in  Scott,  1857,  20  D.  253,  257).  Backing,  jibbing,  biting, 
kickimr,  rearing,  bolting,  if  persistent,  are  vicious  habits.  Shying  {Bcghie, 
1828,  6  S.  1014;  Rose,  1878,  5  B.  600),  if  inveterate,  or  habitual  restless- 
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ncss  in  luinics.sini^  {Scott,  ut  sujtni)  or  iiKjuiiLiiig  (Fraser,  1886,  2  S.  L.  E. 
292),  so  us  to  render  tliese  operations  dangerous,  eonstitute  vice. 

Wilful  niisiepresentation  of  material  facts  as  to  a  horse's  condition  of 
health  or  hahit  is  a  good  ground  for  anmdling  a  contract  of  sale  (Brown, 
17U1,  Hume,  071;  Buddie,  1812,  ih.  095),  or  for  claiming  damages  (Sale  of 
Goods  Act,  s.  53) ;  but  not  unless  the  misrepresentation  is  material  (Gcddes, 
ut  siqn'ci).  Concealment  amounts  to  fraud,  provided  there  be  a  duty  to 
disclose  material  facts.  Devices  to  conceal  defects,  such  as  filling  up  a 
sand-crack  or  thrusli,  and  such  practices  as  gingering,  are  fraudulent  (Cossar, 
1826,4  S.  085):  and  when  a  horse  is  sold  "with  all  faults,"  the  .seller  is  not 
protected  against  faults  he  has  been  at  pains  to  disguise. 

A  horse  warranty  is  an  essential  condition  forming  part  of  the  contract 
of  sale ;  hence,  on  breach  of  warranty  the  sale  is  reducible.  All  statements 
made  as  grounds  of  reliance  are  warranties.  It  is  not  necessary  tliat  they  be 
in  writing  (^Sco/^,  1857,  20  D.  253),  nor  that  they  be  made  simultaneously  with 
the  sale.  Honest  belief  by  a  seller  giving  a  warranty  that  a  horse  possesses 
certain  qualities  does  not  free  him  if  the  horse  de  facto  does  not  possess 
them.  All  warranties  apply  to  the  state  of  the  horse  at  the  time  of  sale 
(Eirarf,  1791,  Hume,  101 ;  Gilmer,  1830,  8  S.  420 ;  M'Bey,  1842,  4  D.  349  ; 
Hcndric,  1842,  4  D.  1417 ;  rollod-,  1840,  2  D.  1026  ;  Brown,  1848,  10  D. 
1460).  Should  disease  show  itself  soon  after  sale,  it  is  a  question  of 
evidence  whether  or  not  it  amounts  to  a  breach  of  warranty,  and  it  lies  on 
the  purchaser  to  show  that  the  disease  existed  at  the  date  of  sale  ( Wvjht, 
1833,  11  S.  722;  Dykes,  1800,  22  D.  1523;  BeyUe,  1828,  6  S.  1014). 
Eepresentations  by  horse-dealers,  or  affirmations  in  praise  of  a  horse,  are 
mere  verla  volant ia,  and  not  warranties,  unless  on  the  faith  of  them  a  sale 
takes  place.  The  border-line  between  recommendation  and  warranty  is  a 
very  hazy  one  {Rough,  1875,  2  K.  529  ;  Wilson,  1896,  23  E.  714).  It 
is  a  jury  ijuestion  whether  a  representation  comes  up  to  a  warranty. 
A  general  warranty  such  as  is  inferred  from  the  word  "  warranted  "  means 
that  a  horse  is  fit  for  immediate  work  {Ralston,  1808,  M.  voce  "  Sale,"  App.  6). 
Such  a  warranty  does  not  cover  patent  defects.  An  express  warranty, 
whether  of  fitness  or  for  specific  purpose,  is  confined  to  what  is  expressed  in 
it.  "  Believed  sound  "  is  limited  to  the  seller's  belief.  "  Warranted  sound," 
or  "  this  horse  is  sound,"  renders  the  seller  liable  if  the  horse  be  unsound. 
If  any  peculiarity,  such,  ey.,  as  age,  is  to  be  guarded,  it  must  be  inserted  in 
the  warranty  (Scott,  ut  supra  ;  Thomson,  1859,  21  D.  726).  "  Free  from  fault " 
covers  unsoundness,  vice,  and  blemish  (Dcuchars,  1833,  11  S.  612). 
"  Quiet  in  harness  and  saddle  and  sound  to  the  best  of  my  knowledge"  means 
that  the  words  in  italics  apply  both  to  quietness  and  soundness  (Campbell, 
1886,  23  S.  L.  E.  712).  Where  the  warranty  is  verbal,  the  exact  words 
used  must  be  proved  (Maekie,  1874,  2  E.  115;  Robeson,  ut  supra;  Rose,  ut 
supra). 

The  position  of  auctioneer  is  that  of  custodier  and  factor  for  the  seller 
till  purchase,  and  then  custodier  for  the  buyer;  but  if  a  horse  is  put  up  and 
not  sold,  and  tlie  auctioneer  request  the  owner  to  take  it  away,  the  custody 
reverts  to  the  owner.  An  auctioneer  giving  a  warranty  without  authority 
does  so  at  his  own  risk.  Conditions  of  sale  are  sutliciently  notified  by 
being  printed  with  the  catalogue,  or  posted  up  in  the  auction-mart.  They 
are  to  be  iairly  construed,  anil  are  not  altered  by  verbal  declarations  by  the 
auctioneer  {Laing,  1832,  10  S.  777;  Main,  1853,  15  i).  667;  Yeats,  ut 
supra). 

When  a  horse  is  sold  expressly  for  a  particular  purpose  it  must  be  fit  for 
that  purpose,  whether  the  si-lkr  is  aware  of  its  delect  or  not  (Rough,  ut 
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supjxi).  A  lioise  "  tit  tu  bu  ridden  by  a  geutleiuau  udvauced  in  life  "  must 
not  be  vicious  and  sulky  {Caiiqjihcll,  ut  supra) ;  and  if  a  pair  is  bought  to 
work  together,  though  each  goes  well  by  itself,  they  must  be  capable  of 
working  together,  or  they  may  be  rejected  {Dundas,  1797,  Hume,  677; 
Weriujss,  1802,  ih.  082).  If  the  warranty  of  fitness  for  a  particular  purpose 
be  implied,  the  purpose  must  be  different  from  the  ordinary  purpose 
{Hamilton,  1878,  5  E.  839— a  case  under  the  Mercantile  Amendment  Law 
Act;  see  also  Rough,  ut  supra).  Trial  before  rejection  must  be  fair  and 
reasonable,  and  such  as  to  test  the  animal  {M'Beij,  1842,  4  D.  349) ; 
but  it  must  not  be  put  to  excessive  work,  nor  subjected  to  more  severe 
work  than  a  prudent  man  would  put  his  own  horses  to  {Pullars,  ut  supra). 
If  a  purchaser  use  a  horse  on  trial  as  his  own,  he  is  barred  from  rejecting  it. 
Notice  of  refusal  to  accept  being  equivalent  to  return  under  the  old  law 
(Sale  of  Goods  Act,  1893,  s.  30),  the  obligation  of  a  buyer  to  immediately 
place  a  horse  he  intends  to  reject  in  neutral  custody  no  longer  prevails 
{M'Bey,  ut  supra  ;  Cal.  B,v:y.,  ut  sujjra). 

When  a  particular  horse  accidentally  dies  while  on  hire,  the  lessor  is 
discharged  ;  and  if  it  become  temporarily  useless  through  no  fault  of  his  own, 
the  lessee  can  either  abandon  the  contract  or  claim  abatement  of  the  hire. 
But  if  it  be  an  indetinite  animal,  as  in  the  case  of  "jobbing  out"  horses, 
accidental  death  does  not  free  the  lessor.  If  a  hired  horse  take  ill,  the  risk 
is  with  the  lessor,  unless  the  illness  be  temporary  or  there  be  fault  on  the 
lessee's  part  {Fowler,  1872,  L.  E.  7  C.  P.  272).  A  hired  horse  must  only  be 
put  to  such  use  as  is  implied  in  the  contract  {Straiton,  1010,  Mor.  3148; 
Moffat,  1624,  Mor.  10073;  Shaw,  1792,  Hume,  297;  Gardeners,  1792, 
Hume,  299) ;  and  a  lessee  is  liable  for  a  horse  injured  by  being  galloped  in 
a  field  when  it  was  hired  to  be  ridden  along  a  road  {Scton,  1880,  8  E.  236 ; 
see  Bain,  1888,  16  E.  186,  for  a  case  of  loan).  If  a  horse  fall  lame,  the 
lessor  should  put  it  up  at  the  most  convenient  place,  and  notify  to  the 
owner  {Bray,  1818,  1  Gow,  1).  He  should  provide  veterinary  treatment, 
and  not  treat  it  himself  {Dean,  1811,  3  Camp.  4.  ;  CamphcU,  1828,  6  S.  806). 
"When  a  horse  is  accidentally  killed  while  on  hire,  or  at  wintering  or 
grazinfj,  the  risk  of  accident  is  with  the  owner,  unless  there  be  fault  on  the 
custodier's  part.  The  onus  of  proof  of  iniury  is  on  the  custodier  {Binny, 
1679,  Mor.  10079;  Robertson,  1809,  15  F.'  0.  348;  Ryper,  1843,  5  D.  498; 
Pullars,  ut  supra;  Wilson,  1879,  7  E.  266);  but  in  the  recent  case  of 
Sutherland,  1896,  23  E.  718  (Second  Division),  this  doctrine  has  been  over- 
ruled. Livery-stable  keepers  must  provide  secure  stables  {Scarle,  1874,  43 
L.  J.  Q.  B.  43),  and  proper  labour  in  dressing  and  feeding.  Graziers'  parks 
must  be  free  from  pitfalls  {Davidson,  1749,  Mor.  10081 ;  M'Lean,  1883,  10  E. 
1052;  Mach,  1832,  10  S.  349 ;  but  Bite,  Sutherland,  ut  supra)  and  diseased 
animals  {Robertson,  1851,  13  D.  779,  14  ib.  315).  Breakers  and  trainers 
must  preserve  horses  intrusted  to  them  from  dangers  {Laing,  1850,  12  D. 

1279).  .  .       ,      ^ 

Eailway  companies  who  carry  live-stock  must  receive  a  horse  if  ottered 
to  them  at  a  reasonable  time;  but  their  duty  in  tliis  respect  is  limited  to 
the  convenience  at  their  disposal  {M'Manus,  1859,  4  H.  &  N.  327).  They 
must  provide  a  reasonably  sufficient  vehicle  for  its  transit  {Blower,  1872, 
L.  E.  7  C.  P.  655 ;  M'lManus,  ut  supra),  and  tie  it  up  in  the  van  {Paxton, 
1870,  9  M.  50 ;  Rain,  1869,  7  M.  439),  unless  this  has  been  undertaken  by 
the  consigner  {Richardson,  1872,  L.  E.  7  C.  P.  75).  If  accident  happen  to 
the  horse  in  transit,  the  presumption  is  against  the  carrier,  but  he  is  not 
liable  if  he  can  x>i^ove  that  the  accident  was  due  to  the  inherent  vice  of  the 
hox^Q  {Paxton,  Rcdston,Qi\\(\.  Blower, 'ut  supra;  Kendall,  1872,  L.  E.  7  Ex.  373, 
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377),  unless   brought  out  liy  the  couipuuy's  negligence  (Gill,  187:5,  L.  R. 
8  Q.  B.  18G). 


House  of  Commons.— See  Commons,  llui  sk  oi-. 

House  of  Lords.— See  Lokds,  House  of. 

House  of   Lords,  Appeal  to.— See  Aiieal  to  House  of 
LoitDs. 

Housebreaking  is  not  in  itself  a  point  ui  (littay.  in  pnictice 
it  is  neail}-  always  assueialed  with  the  crime  of  theft,  either  as  an  aggrava- 
tion of  that  crime  or  with  intent  to  commit  it.  Stouthrief  and  robbery 
may  be  a<«n'avated  by  being  conniiitted  by  means  of  house! )reaking 
(Macdonald,  55-50).  r>reaking  into  a  house  with  intent  to  assault,  and 
assaulting  the  occupier,  is  an  aggravated  form  of  assault,  known  as  hame- 
sucken,  and,  even  where  the  circumstances  did  not  amount  to  hamesucken, 
would  doul)tless  be  considered  a  serious  aggravation.  See  Hamesucken. 
Housebreaking  has  been  held  an  aggravation  of  malicious  mischief  (liell, 
Notes,  35]  case  of  Munro,  1831,  Macdonalil,  117).  By  Act  29  Geo.  ill. 
c.  46,  it  is  made  an  oilence  to  break  into  buildings  with  intent  to  destroy 
woollen  and  other  goods  in  the  loom,  or  apparatus  for  manufactures. 
Shlphrcahiny  is  an  aggravation  of  theft,  to  which  the  principles  applicable 
to  housebreaking  apply  generally  (Macdonald,  35).  It  has  not  been  decided 
whether  "  shipbreaking  with  intent  to  steal"  is  a  relevant  charge,  but 
there  seems  no  reason  why  it  should  not  be  so  held  (Macdonald,  68). 
Frisonhrcakinc/,  either  breaking  out  of,  or  breaking  into  with  a  view  to 
rescue  prisoners,  is  a  crime  (Hume,  i.  401-404;  Macdonald,  224,  225).^ 
Hume,  i.  98,  defines  housebreaking  as  "the  forcible  entry  of  a  house." 
What  does  the  term  house  include?  "Any  roofed  building"  (even 
although  untinished)  "  so  fastened  as  to  indicate  that  the  owner  relies  on  its 
strength  to  protect  property"  (Macdonald,  2S ;  Hume,  i.  103).  Where  a 
house  is  divided  into  several  apartments,  each  let  to  a  separate  tenant, 
each  apartment  so  occupied  will  form  a  "  house  "  (Macdonald,  29) ;  but  it 
seems  questionable  if  this  applies  to  a  room  occupied  by  a  mere  loilger 
in  an  inn  being  broken  into  by  another  lodger  under  the  same  roof 
(Hume,  i.  101). 

What  eonstitutcs  "foreihle  entry"  ?  i'orcible  enli}-  implies  the  existence 
of  a  security  to  be  overcome.  "The  law  always  understands  it  to  be 
housebreaking  when  the  thief  opens  a  way  into  the  house  for  himself,  and 
overcomes  the  ordinary  ol)Stacles  provided  against  entry,  and  for  the  safe 
keephig  of  the  ellects  within ;  though  this  be  done  without  the  piercing 
or  effraction  of  any  part  of  the  building,  or  of  what  is  attached  thereto: 
since  it  is  nevertheless  true,  that  the  defence  and  safeguard  of  the  house 
are  broken"  (Hume,  i.  98).  his  the"  security,"  not  the  "  sanctity ,"  oi  tha 
house  wlucli  must  be  ^■iolaled  {Peter  Alston  and  Alexander  Forrest,  H.  C, 
13  March  1837,  1  Swin.  433,  Ld.  Mackenzie,  p.  468.  See  this  case  for 
exhaustive  examination  of  principles).  Applying  the  above  principles, 
entry  may  be  effected  by  (a)  Actual  breaking  of  some  portion  of  the 
building,      (h)  Adopting   some  unusual    mode  of   entry,  as  by  a  window, 
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provided  the  window,  if  "  near  the  ground,"  is  not  open,  and  the  thief 
requires  to  raise  the  sash  either  wholly  or  partially  to  effect  entry; 
although  not  expressly  decided,  entry  by  an  open  window  in  an  upper  storey 
would  apparently  be  "  forcible  entry " ;  an  open  window  merely  protected 
by  unfastened  folding  blinds,  or  a  liroken  pane  protected  by  a  moveable 
board,  would  not  be  considered  secured  (Hume,  i.  98,  99,  lUO;  cases  in 
Bell,  Notes,  37,  38,  39.  See  cases  of  Martin  and  Davidson,  p.  38,  as  to 
entry  by  window,  when  this  a  usual  mode  of  entry) ;  entry  by  the 
chimney  or  by  a  sewer — "for  neither  of  these  is  a  j^lace  of  entry,  or 
necessary  to  be  any  further  guarded  than  it  is  l)y  its  own  nature," — 
or  by  a  water  wheel  (case  of  Hunter,  1801,  Hume,  i.  99,  Bell,  Notes,  37). 
(c)  Opening  the  door  by  forcing  or  otherwise  removing  an  inside  bar  or 
l)olt,  or  by  breaking  or  picking  the  lock  or  opening  tlic  lock  with  false  keys, 
or  the  true  key  feloniously  obtained  or  illegally  retained  (Hume,  i.  98,  99, 
100;  Macdonald,  30).  See  case  of  Farqaliarson,  1854,  1  Irv.  512, — key 
given  for  specific  temporary  purpose,  and  used  to  obtain  entry, — and  Jardine, 
1858,  3  Hv.  173,  as  to  illegal  retention  of  key.  See  also  Sutherland,  1874, 
3  Coup.  74,  where  held  housebreaking  to  raise  heavy  trap-door  in  pave- 
ment forming  entry  to  a  cellar.  The  effect  of  pushing  open  a  door,  merely 
secured  on  the  inside  by  some  heavy  article  resting  against  it,  has  not  been 
decided,  but  would  doubtless  depend  on  the  nature  and  amount  of  resist- 
ance thus  offered  (Macdonald,  29).  It  is  not  housebreaking  to  raise  a 
latch  or  remove  an  outside  hook-and-eye  check,  or  to  turn  key  left  outside 
in  lock  {Alston  and  Forrest,  supra).  Prior  to  this  case  the  decisions 
appear  conflicting  (Alison,  i.  286 ;  Bell,  Notes,  36,  37 ;  Macdonald,  31). 
Effect  of  opening  with  key  hanging  on  a  nail  within  sight  and  reach  of 
thief  not  decided.  Conflicting  opinions  expressed  in  Alston  and  Forrest, 
supra.  In  Jardine,  supra,  Ld.  Deas  sa}'S  that  this  has  Ijeen  held  to  be 
housebreaking,  but  no  reference  is  given,  {d)  Entry  ]jy  holes  or  apertures, 
to  which  the  same  principles  as  those  referred  to  in  the  case  of  doors  and 
windcnvs  appear  applicable  (Macdonald,  33,  34 ;  cases  in  Bell,  Notes,  35 
and  199,  case  of  Anderson),  (e)  Entry  by  artifice,  as  by  getting  door 
opened  on  false  pretences  and  then  rushing  or  forcing  a  way  in.  "  Because 
the  owner  is  here  simply  an  instrument  in  their  hands,  and  serves,  in  a 
manner,  as  a  key  to  the  house,  ol  which  they  have  falsely  and  feloniously 
got  possession"  (Hume,i.  100).  (/)  By  collusion  with  an  inmate  of  house, 
or,  being  lawfully  within  the  house,  unfastening  any  secured  means  of 
entry,  and  afterwards  returning  and  thus  obtaining  entry  (Hume,  i.  99, 101). 

The  security  being  violated,  entry  may  be  made  by  the  insertion  of  the 
hand  or  an  instrument  to  remove  property,  as  well  as  complete  physical 
entry  (Hume,  i.  101,  102).  The  above  principles  apply  equally  to  all  acts 
of  houseljreaking,  viewed  either  as  an  aggravation  of  theft  or  with  intent 
to  steal.  In  the  latter  case  entry  is  not  essential,  provided  the  security 
has  been  destroyed.  Where  the  security  was  not  completely  overcome,  a 
charge  of  breaking  the  door  of  a  house  witli  intent  to  enter  and  steal  held 
relevant  {Monteith,  1840,  2  Swin.  483 ;  Macdonald,  67).  This  might  now 
be  charged  as  attempted  housebreaking. 

Breaking  out  of  house  after  theft  or  attempted  theft.  It  has  not  been 
decided  whether  this  amounts  to  housebreaking.  The  w^eight  of  opinion 
seems  against  it  l>eing  so  considered  (Hume,  i.  101 ;  Macdonald,  34). 

Modus  in  Libel. — The  Criminal  Procedure  (Scotland)  Act,  1887,  Schedule 
A,  contains  the  following  form  applicable  to  theft  by  housebreaking: — 

"...  You  did  break  into  the  house  occupied  by  Andrew  Howe,  banker's 
clerk,  and  did  there  steal  twelve  spoons,  a  ladle,  and  a  candlestick.  .  ." 
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This  form  is  appiiroiitly  intoiuled  to  he  applicable  in  all  cases,  and  to 
supersede  the  previous  jn-actice  of  deserihing  the  particular  luanuer  by 
which  entry  is  obtained.  Housebreaking  with  intent  to  steal  would 
apparently  be  sufficiently  libelled  as  follows:— "  .  .  .  You  did  break  into  the 
house  occupied  by  A.  ]).,  with  intent  to  steal  tlierefroni.  .  ."  (Macdonald, 
;3G2). 

Punishment  of  IIouschreakin^.—Thdi  Ijy  housebreaking  was  formerly 
capital,  and  Hume  quotes  numerous  instances  of  this  sentence  being  pro- 
nounced. The  punishment  has  for  many  years  been  limited  to  penal 
servitude  or  imprisonment,  and  a  capital  sentence  is  now  no  longer 
competent  (s.  5G  of  ("liminal  Trocedure  (Scotland)  Act,  1887).  Minor 
cases  are  sometimes  tried  by  the  Sheritf  summarily.  In  exceptional 
circumstances  the  option  of  a  fine  has  even  been  given,  and  the  Probation 
of  First  Offenders  Act,  1887,  may,  in  suitable  cases,  Ijc  taken  advantage 
of.  Where  tlie  party  whose  liouse  is  entered  has  reason  to  Ijelieve  that 
tiiere  is  imminent  danger  to  the  lives  or  persons  of  the  inmates,  he  may 
be  justified  in  killing  the  housebreaker.  The  danger  is  presumed  to  Ije 
imminent  at  night  (Macdonald,  143). 

Homchirakiiif)  Impktncnts :  Possession  o/.— Under  sec.  409  of  the  Burgh 
Police  (Scotland)  Act,  1892,  every  known  or  reputed  thief,  or  associate 
of  known  or  reputed  thieves,  in  whose  possession  are  found  picklocks  or 
other  implements  usually  employed  in  housebreaking,  is  liable  to  be 
apprehended,  and,  on  conviction,  sentenced  to  imprisonment  not  exceeding 
sixty  days.  The  section  appears  to  contemplate  that  the  mere  possession  of 
such  implements  by  a  ])avty  of  the  character  in  question  is  suificieut  for 
conviction ;  but  it'  would  be  reasonable  that  the  magistrate  should  be 
satisfied  that  the  circumstances  point— as  they  will  no  doubt  as  a  rule 
,1,, — to  the  possession  being  felonious.  On  Euglisli  law,  see  24  &  25  Vict, 
c.  96,  ss.  58  and  59,  infi^a. 

[Hume,  i.  98 ;  Bell,  Notes,  35-41 ;  Alison,  i.  282  ;  Macdonald,  28,  67.] 

Notes  on  Law  of  Bngkcncl.— The  Englisli  law  seems  to  rest  on  much 
the  same  principles  as  our  own.  A  distinction  is  there  drawn  between 
hurylary  and  househrcakinr/,  the  former  being  limited  to  the  breaking  and 
entering  of  a  dwelling-house  by  night  with  intent  to  commit  felony  therein. 
Night  extends  from  9  p.m.  of  one  day  to  6  a.m.  of  the  following  day. 
BrcaUnf)  out  is  also  treated  on  the  same  footing  as  breaking  in  (Stephen, 
Dijest,  pp.  258,  201 ;  24  &  25  Vict.  c.  90,  ss.  50-59). 

House-rents. — See  Kents;  Phesckiption. 

Housing  of  the  Working  Classes.— The  law  on  this  sub- 
ject is  entirely  statutory,  and  is  contained  in  the  Housing  of  the  Working 
Classes  Act,  1890  (53  &  54  Vict.  c.  70),  as  amended  in  certain  _un- 
ini})ortant  particulars  by  two  short  Statutes,  57  &  58  Vict.  c.  55,  and  59  & 
00  Vict.  c.  31  (which  repeals  a  prior  amending  Statute,  55  &  56  Vict.  c.  22), 
and  by  an  enabling  subsection  in  tlie  Local  Government  (Scotland)  Act, 
1894  (57  &  58  Vict.  c.  58,  s.  24,  subs.  0). 

History. — The  Act  of  1890  is  entitled  "  An  Act  to  consolidate  and  amend 
tlie  Acts  relating  to  Artizans  and  Labourers  Dwellings  and  the  Housing  of 
the  AVorking  Classes."  It  repeals  all  prior  Statutes  on  the  subject,  and 
Schedule  7  "gives   a   list   of   the  repealed  enactments,   which    shows  the 
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history  of  previous  legislation.     The  following  are  the  repealed  Statutes 
M'hich  applied  to  Scotland  : — 

(a)  The  Dwelling  Houses  (Scotland)  Act,  1855  (18  &  19  Vict.  c.  88), 
had  for  its  object  the  encouragement  of  the  formation  of  voluntary  associ- 
ations for  the  erection  or  improvement  of  dwelling-houses  for  the  working 
classes.  Such  associations  were  also  given  certain  powers  "  to  acquire 
dilapidated  or  noisome  buildings  in  towns."  The  Act  contains  most  careful 
provisions  regarding  the  formation,  registration,  working,  management, 
and  powers  of  these  associations. 

(b)  The  Labouring  Classes  Dwelling  Houses  Act,  1866  (29  &  30  Vict. 
c.  44),  enabled  the  Public  Works  Loan  Commissioners  to  make  advances 
towards  the  erection  of  dwellings  for  the  labouring  classes,  and  at  the  same 
time  empowered  railway  and  other  trading  and  manufacturing  companies 
to  provide  dwellings  for  those  in  their  employment.  This  Act  is  declared 
to  apply  to  Scotland  by  sec.  4  of  30  &  31  Vict.  c.  28. 

(c)  The  Artizans  and  Labourers  Dwellings  Act,  1868  (31  &  32  Vict, 
c.  130),  applied  only  to  burghs  and  police  burghs.  It  laid  on  local  authorities 
the  duty  of  causing  any  house,  which  was  unfit  for  human  habitation,  to  be 
either  effectively  repaired  or  demolished.  It  was  amended  by  42  &  43 
Vict.  c.  64. 

(fZ)  The  Artizans  and  Labom-ers  Dwellings  Improvement  (Scotland)  xlct, 
1875  (38  &  39  Vict.  c.  49),  went  a  step  further,  l)y  enabling  a  local  authority 
to  deal  with  an  unhealthy  area  by  an  improvement  scheme.  It  applied 
only  to  burghs  with  a  population  of  or  above  25,000.  It  was  amended  by 
43  Vict.  c.  2. 

(e)  The  Public  Works  Loans  Act,  1879  (42  &  43  Vict.  c.  77). 

(/)  The  Artizans  Dwellings  Act,  1882  (45  &  46  Vict.  c.  54).  Part  I. 
amends  only  the  English  Acts  of  1875  and  1879.  Part  II.,  however,  which 
amended  the  Act  of  1868,  applied  to  Scotland.  It  provided  inter  alia  for 
the  removal  of  obstructive  Ijuildings. 

(g)  The  Housing  of  the  Working  Classes  Act,  1885  (48  &  49  Vict.  c.  72), 
extended  the  application  of  existhig  Statutes  and  introduced  important 
amendments.     Its  pro\T.sions  are  embodied  in  the  Statute  of  1890. 

The  Statute  now  in  force  is  the  Consolidation  Act  of  1890,  which 
supersedes  all  prior  Statutes.  The  amending  Act  of  1894  (57  &  58  Vict. 
c.  55)  extends  to  sec.  39  of  the  Act  of  1890  the  borrowing  powers  given  by 
sec.  43  thereof.  The  Local  Government  (Scotland)  Act,  1894  (57  &  58  Vict. 
c.  58,  s.  24,  subs.  6),  extends  to  parish  councils  certain  powers  of  making 
complaints  or  representations  which  the  Act  of  1890  confers  on  inhabitant 
householders.  The  amending  Act  of  1896  (59  &  60  Vict.  c.  31),  taking 
the  place  of  a  prior  amending  Statute  of  1892,  whicli  it  repeals,  provides 
(1)  that  lands  vested  in  local  authorities  under  the  Acts  of  1875  and  1880 
shall  continue  to  be  vested  in  them  under  the  Act  of  1890  without  furtlier 
instruments,  and  (2)  amends  sec.  96,  sulis.  2,  of  the  Act  of  1890  by  the 
insertion  of  qualifying  words.  With  these  trilling  amendments  the  Act  of 
1890  contains  the  whole  law  on  this  subject. 

In  construing  the  Statute,  the  Scots  lawyer  must  always  keep  before 
him  Part  V.  (ss.  94-97),  which  provides  for  the  application  of  the  Act 
to  Scotland. 

The  execution  of  the  Act  is  devolved  on  the  local  authorities  under  the 
Public  Health  (Scotland)  Acts,  viz.,  in  burghs  and  police  burghs,  town 
councils  and  police  commissioners ;  and  in  rural  districts,  district  committees 
or  county  councils,  sitting  as  such.     Certain   powers  of  supervision  and 
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review  are  exercised  by  the  Secretary  for  Scotland,  who  has  in  Scotland  all 
the  powers  which  the  Local  Government  IJoard  has  in  England  (s.  9G, 
subs.  1).  Again,  powers  of  supervision  as  to  the  providing  of  lodging-houses 
in  rural  districts,  which  in  England  are  exercised  l)y  county  councils,  are 
in  Scotland  intrusted  to  the  Local  Government  ]>oard  for  Scotland,  comint; 
in  place  of  the  ]5oard  of  Supervision  (s.  9G,  subs.  1). 

The  expenses  of  executing  the  Act  fall  on  the  public  health  rate. 

The  general  provisions  of  the  Act  are  grouped  under  four  heads :  Part  L 
Unhealthy  areas  (ss.  1-28);  Part  IL  Unhealthy  dwelling-houses  (ss.  29-52); 
Part  III.  Working-class  lodging-houses  (ss.  5."5-71);  Part  IV.  Supple- 
mental (ss.  72-93).  The  remainder  of  the  Act  contains  special  provisions  : 
Part  V.  Application  of  Act  to  Scotland  (ss.  94-97);  Part  \1.  Application 
of  Act  to  Ireland  (ss.  98-101):  Part  VII.  I'epeal  and  temporary  provisions 
(ss.  102,  103). 

Pai;t  I.  Uniikalthy  Areas. 

This  part  of  the  Act  applies  only  to  l)urghs  and  police  burghs  (ss.  3,  9G). 
On  receiving  an  "  olHcial  representation "  that  within  a  specified  area 
(a)  any  houses,  courts,  or  alleys  are  unfit  for  human  habitation,  or  (h)  sanitary 
defects  injurious  or  dangerous  to  health  exist,  and  that  there  is  no  remedy 
liiit  rearrangement  and  reconstruction,  the  local  authority  must  consider  the 
advisability  of  entering  on  an  improvement  scheme  (s.  4).  The  "  official 
representation  "  comes  from  the  medical  officer,  acting  either  on  his  own 
motion  or  on  a  complaint  made  to  him  by  two  resident  justices  or  twelve 
ratepayers  (s.  5).  Sec.  6  specifies  the  requisites  of  any  improvement 
scheme.  Such  a  scheme  requires  the  approval  of  the  Secretary  for  Scot- 
land, which  is  given,  by  provisional  order,  only  after  tlie  procedure  specified 
in  sees.  7  and  8.  The  pro\isioual  order  must  be  confirmed  by  Act  of  Parlia- 
ment (ss.  8  and  9),  all  the  procedure  being  at  the  expense  of  the  local 
authority.  The  Secretary  for  Scotland  may  require  the  scheme  to  proWde 
for  the  accommodation  elsewhere  of  working  people  to  be  displaced  by  it 
(s.  11).  If  a  local  authority  refuses  to  make  an  improvement  scheme,  it 
must  send  a  copy  of  the  official  representation,  with  the  reasons  for  not 
acting  on  it,  to  the  Secretary  for  Scotland,  who  may  thereupon  order  a  local 
inquiry  (s.  10).  The  execution  of  the  scheme  devolves  on  the  local 
authority,  subject  to  the  provisions  of  sees.  12-15.  The  Secretary  for 
Scotland  may  sanction  modifications  on  the  scheme,  and  may  provide  for 
its  completion  on  the  local  authority  failing  to  do  so. 

If  the  medical  officer  fails  to  act  on  the  representation  of  twelve  rate- 
payers as  to  an  unhealtliy  area,  they  may  appeal  to  the  Secretary  for 
Scotland,  and  he  may  order  a  local  inquiry  (s.  10).  Sees.  17-19  and  94  (3) 
(h)  deal  with  the  proceedings  on  local  inquiries.  Sees.  20-23  and  94,  and 
the  Second  Schedule  (note  articles  33  and  34),  deal  in  great  detail  with  the 
acquisition  of  land  under  an  improvement  scheme.  It  is  to  be  noted  that 
under  sec.  21  compensation  for  property  constituting  an  unhealthy  area 
is  not  to  include  any  allowance  in  respect  of  compulsory  sale,  or  the 
value  of  any  addition  or  improvement  made  after  the  publication  of  the 
scheme,  unless  sucli  were  necessary.  If  the  property  was  let  for  ille^'al 
purposes,  or  overcrowded,  or  a  nuisance,  or  in  defective  sanitarv  condition, 
or  in  bad  repair,  it  is  to  be  valued  only  at  the  rent  obtainable  if  it  was  let 
legally,  for  a  proper  number  of  occupants,  and  in  good  sanitary  condition 
and  good  repair.  If  it  is  unfit  for  occupation,  only  the  value  of  ground  and 
materials  can  be  allowed. 

Sees.   24  and  25  deal  with  expenses  and  borrowing.     Sec.  2G   makes 
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provision  for  the  case  of  absence  of  the  medical  officer.     Sees.  27  and  28 
confer  powers  on  the  Secretary  for  Scotland  as  to  notices. 

Part  II.  Unhealthy  Dwelltng-Houses. 

(1)  BuUdings  Unfit  for  Human  Habitation. — It  is  the  duty  of  the 
medical  officer  to  report  to  the  local  authority  any  dwelling-house  so 
dangerous  or  injurious  to  health  as  to  be  unfit  for  human  habitation  (s.  30). 
He  must  inspect  and  report  on  such  a  house  if  required  by  four  or  more, 
householders  of  the  vicinity  (s.  31),  or  by  the  parish  council  (57  &  58  Vict. 
c.  58,  s.  24  (6).  Urban  local  authorities  may  be  forced  to  act  by  the 
Secretary  for  Scotland  (s.  31  (2)).  It  is  the  duty  of  every  local  authority 
to  ascertain,  by  causing  periodical  inspection,  whether  any  dwelling-house 
in  the  district  is  unfit  for  human  habitation,  and  to  take  proceedings,  under 
the  Public  Health  Acts,  for  closing  any  such  house  (s.  32,  which  prescribes 
also  the  method  of  obtaining  and  enforcing  a  closing  order).  If,  after  a 
closing  order,  no  steps  are  taken  to  render  the  house  sanitary,  the  local 
authority  may,  in  the  manner  set  forth  in  sec.  33,  order  its  demolition. 
Sec.  3-i  provides  for  the  execution  of  a  demolition  order,  and  sec.  35  pro- 
vides for  an  appeal  to  the  Sheriff  (s.  95  (3))  against  such  an  order.  An 
owner  who  executes  works  required  by  an  order  of  the  local  authority  may 
obtain   an  order  charging  the  expenditure  on  the  property  (ss.   36,  37, 

95  (1)). 

(2)  Ohstrudive  Buildings.— A  medical  officer,  finding  a  building  which 
stops  ventilation,  or  otherwise  makes  other  buildings  dangerous  or  injurious 
to  health,  or  which  prevents  the  remedy  of  any  nuisance  in  respect  of  other 
buildings,  is  required  to  represent  the  matter  to  the  local  authority,  with 
the  recommendation  that  the  obstructive  building  should  be  pulled  down. 
Any  four  or  more  resident  householders,  or  the  parish  council,  may  make  a 
like  representation.  The  local  authority  proceeds,  in  the  manner  prescribed 
(s.  38),  to  consider  the  matter ;  and  if  it  resolves  on  demolition,  there  is  an 
appeal',  as  in  the  case  of  a  demolition  order  under  sec.  35.  Sec.  38  provides 
fully  for  purchase,  compensation,  etc. :  but  it  will  be  noted  that  in  Scotland 
sec.  94,  subs.  3  (3)),  takes  the  place  of  sec.  38,  subs.  8. 

Where  the  area  is  too  small  to  be  dealt  with  under  Part  I.  as  an 
unliealthy  area,  it  may  be  dealt  with  by  a  scheme  for  reconstruction  under 
sees.  39,  40  (also  57  &  58  Vict.  c.  55,  as  to  borrowing).  The  details  as  to 
notices,' approval  by  the  Secretary  for  Scotland,  taking  of  land,  etc.,  are 
similar  to  those  contained  in  Part  I.  of  the  Act. 

Questions  of  compensation  under  Part  II.  of  the  Act  are  to  be  settled 
by  a^^n  arljiter  appointed  ])y  the  Secretary  for  Scotland;  and  the  same 
considerations  are  to  be  kept  in  view  as  under  Part  I.,  with  the  addition 
that  the  arbiter  may  allow  for  any  increase  of  value  which  the  improve- 
ment makes  on  other  property  of  the  same  owner  (s.  41). 

Sees.  42-44  deal  with  expenses  and  borrowing.  In  rural  districts  all 
expenses,  except  those  of  a  closing  order,  must  be  charged  on  the  parish 
(s.  96,  subs.  9)  for  which  they  are  incurred.  An  annual  account  is  to  be 
presented  to  the  Secretary  for  Scotland. 

Sec.  45  does  not  apply  to  Scotland  (s.  96,  subs.  16).  Possibly  the 
powers  of  ayjpeal  under  the  Local  Government  (Scotland)  Act,  1889,  s.  17, 
may  apply  to  the  cases  dealt  with  in  this  section. 

Sees.  47  and  97  provide  for  the  interests  of  the  fiar  and  the  superior 
of  property  dealt  with.  Sec.  48  saves  contract  rights,  sec.  49  deals 
with  the  service  of  notices,  and  sec.  50  with  the  description  of  "  owner " 
in  any  proceedings.     Sec.  51  provides  penalties  for  preventing  the  execu- 
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tion  of  the  Act.      Sec.  52  does  not  seem  to  apply  to  Scotland  (s.  9G, 
subs.  IG). 

Part  III.  Working-Class  Lodging-Houses. 

Lodging-houses  include  separate  houses  or  cottages  for  the  working 
classes,  whether  in  one  or  in  several  tenements  (s.  53).  This  part  of  the 
Act  may  be  adopted  by  any  puldic  health  local  authority  (s.  54),  but  a 
district  committee  may  do  so  only  on  receiving  the  necessary  certificate 
from  the  Local  (Government  Vxnud  for  Scotland  (ss.  55,  9G,  subs.  1,  95, 
subs.  3  (h)).  Sees.  56-60  confer  powers  on  the  local  authority  for  the 
execution  of  this  ])art  of  the  Act,  including  powers  to  acquire  land  (s.  94, 
subs.  3  (a)),  to  build,  to  jturchase  existing  lodging-houses,  to  sell  and 
exchange  lands,  etc.  In  Scotland,  the  consenting  authority  under  sec.  60 
is,  in  urban  districts,  the  Secretary  for  Scotland;  and  in  rural  districts, 
the  Local  Government  Board  for  Scotland  (s.  96,  subs.  1). 

The  management  of  lodging-liou.ses  thus  established  is  vested  in  the 
local  authority  (s.  61).  Bye-laws  for  their  regulation  may  ])0  made, 
which,  except  for  lodging-houses  occupied  as  separate  dwellings,  must 
provide  for  the  matters  enumerated  in  tbe  Sixtli  Schedule  to  the  Act. 
The  provisions  of  the  Bublic  Health  (Scotland)  Act  as  to  rules  for  common 
lodging-houses  apply,  with  the  necessary  variations  (s.  96,  sul)s.  14). 
Tenants  of  lodging-houses  on  receiving  parochial  relief  are  disqualified 
from  continuing  as  tenants  (s.  63).  Sec.  64  provides  for  sale  of  lodidnc^- 
houses,  with  the  same  consents  as  under  sec.  60.  As  to  expenses  and 
borrowing,  see  sees.  65  and  96,  subs.  2,  the  latter  as  amended  by  59  &  60 
Vict.  c.  31.  Sees.  67-70  deal  with  the  power  of  companies,  societies,  and 
individuals  to  erect  houses  for  their  working-class  servant.s,  and  empower 
the  Public  Works  Loan  Commissioners  to  make  them  advances  on  loan. 
Sec.  71  deals  with  the  application  of  penalties. 

Part  IV.  Supplemental. 

For  the  most  part  the  supplemental  provisions  deal  with  local  matters 
and  with  minor  questions  of  detail.  But  sec.  75  is  of  great  importance.  It 
declares  that,  in  any  contract  after  14  August  1885  for  lettino-  for 
"  lial)itation  "  a  house  or  part  thereof  at  a  rent  not  exceeding  £4,  it  is  an 
implied  condition  that,  at  the  connnencement  of  the  letting," the  house  is 
reasonably  fit  for  human  habitation.  Sec.  80  provides  for  accounts  and 
audit.  Under  sec.  82  the  Secretary  for  Scotland  is  the  approving  authoritv. 
Sec.  86  is  qualified,  as  regards  Scotland,  liy  s.  96,  subs.  15. 

[For  details,  the  Statutes  must  be  consulted.] 


Husband. — l.  Personal  Eights   and   Duties. — The  husband  is  the 

diiinior  jui-.-^inui  and  head  of  the  liousehold,  and  it  is  the  wife's  duty  in 
things  lawful  to  obey  him.  In  the  words  of  Stair,  "  The  husband  is  lord, 
head,  and  ruler  of  the  wife  by  the  express  ordinance  of  God"  (Stair, 
i.  4.  9).  So  iidierent  in  the  nature  of  marriage  is  the  husband's  right  to  be 
the  head  of  the  house,  tliat  a  renunciation  of  it  by  him  is  void  as  co??/ra 
honos  mores  (Coh^uhoun,  lSl)4,  Mor.  App.  "Husband  and  Wife,"  No.  5  ;  Bell. 
Frin.  s.  1562).  He  is  entitled  to  choose  where  the  matrimonial  home  shall 
be;  and  it  is  the  wife's  duty  to  live  witli  liim  in  any  jilace,  either  at  home 
or  abroad,  as  he  shall  determine  (see  AniiKRENXE).  Whatever  a  woman's 
domicile  may  be  before  marriage,  it  then  becomes  that  of  her  husband ;  and 
if  he  changes  his  domicile  during  tlie  marriage,  hers  is  changed  also  (Stair, 
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i.  4.  9  ;  Carswell,  1881,  8  E.  901  ;  see  other  authorities  in  Walton,  H.  &  W. 
343).  It  is  also  for  him  to  decide  upon  what  scale  the  domestic  establish- 
ment is  to  be  kept  up  (see  Aliment).  The  husband  is  not  entitled  to  beat 
his  wife,  or  to  imprison  her  in  his  house  (see  Eraser,  //.  &  W.  i.  511, 
ii.  897  :  JacJcson,  [1891]  1  Q.  B.  671 :  Mackenzie,  1895,  22  E.  H.  L.  32).  Nor  can 
he  compel  her  to  live  with  him.  If  she  obstinately  refuses  to  do  so,  without 
reasonable  cause,  his  remedy  is  to  decline  to  aliment  her  (see  Aliment),  and 
at  the  end  of  four  years  to  raise  a  divorce  for  desertion  (see  Adherence  ; 
Divorce).  Conversely,  if  the  husband  turns  the  wife  out  of  doors,  she 
cannot  compel  him  to  take  her  back.  Her  remedy  is  to  claim  aliment,  and 
after  four  years  to  get  a  divorce  for  desertion.  Or,  unless  the  circumstances 
are  very  exceptional,  she  will  be  entitled  to  a  judicial  separation  on  the 
ground  of  cruelty  {Cuh/iihoun,  ut  sujrm;  Fraser,  H.  &  W.  i.  511,  ii.  896; 
Ersk.  i.  6.  19).  In  two  Sheriff  Court  cases  it  has  been  held  that  a  husband 
can  obtain  an  order  to  have  his  wife  removed  from  his  house,  and  to  inter- 
dict her  return,  he  finding  caution  to  pay  her  reasonable  aliment  {Hislop, 
Guthrie,  Select  S.  C.  Cases,  2nd  ser.,  205;  Sutherland,  1897,  5  S.  L.  T. 
No.  63 ;  see  Ringer,  1840,  2  D.  307). 

The  husband  may  prohibit  any  person,  even  his  wife's  relations,  from 
visiting  her  in  his  house  (Cadholl,  1758,  5  Bro.  Supp.  475  ;  Waring,  2  Hag. 
Con.  at  159;  Fraser,  R.  &  W.  ii.  897.  See  a  case  in  Sheriff  Court, 
Sharp,  7  S.  C.  E.  10). 

A  husband  may  sue  for  damages  for  the  death  of  his  wife  by  the  fault 
of  the  defender  {Doin,  1844,  6  D.  534).  In  a  recent  case  it  was  strongly 
urged  by  Ld.  Young  that  he  is  also  entitled  to  sue  for  damages  for  personal 
injury  to  his  wife,  although,  since  the  Married  "Women's  Property  Act, 
1881  (44  &  45  Yict.  c.  21),  the  wife  is  herself  entitled  to  sue;  and  if  she 
recovered  damages,  they  would  not  fall  under  the  jus  mariti  {Bcr7is  Uxor., 
1893,  20  E.  859). 

He  is  entitled  to  sue  an  action  of  damages  against  a  paramour  of  his 
wife,  even  although  he  have  forgiven  the  wife  lierself  (Macdonahl,  1885,  12 
E.  1327 ;  see  Seduction).  As  to  the  necessity  of  the  husband's  consent 
to  his  wife's  deeds,  or  his  concurrence  in  actions  at  her  instance,  see 
Administration,  Husband's  Eight  of. 

2.  ratrimonial  Rights  and  Liahilities. — A  husljand  is  bound  to  supply  liis 
wife  with  necessaries  (see  Aliment).  Where  the  marriage  was  on  or  after 
18  July  1881,  the  wife's  moveable  estate  does  not,  as  formerly,  vest  in 
the  husband  in  virtue  of  his  Jus  mariti  (q.v.).  The  wife  cannot,  however, 
dispose  of  the  capital  of  her  moveal)le  estate,  or  of  her  heritage,  without  the 
husband's  consent  (see  Administration,  Husband's  Eight  of).  The 
husband's  liability  for  his  wife's  antenuptial  debts  is  discussed  under 
Antenuptial  Debts  of  a  Marpjed  Woman. 

He  is  not  liable  for  his  wife's  delicts  or  quasi-delicts,  unless  they  were 
committed  by  his  authority,  or  with  his  consent,  and  when  he  might  have 
prevented  them  (Fraser,  R.  &  W.  i.  558;  Milne,  1S92,  20  E.  95;  Barr, 
1868,  6  M.  651;  Mullen,  1881,  18  S.  L.  E.  493;  Rastie,  1897,  4  S.  L.  T. 
No.  411 ;  reversed  in  Inner  House,  but  not  yet  reported).  He  is  in  general 
liable  for  her  contracts  made  as  ^nreposita  rrlms  dowesticis  (sec  Wife).  It 
is  thought  that  he  cannot  claim  aliment  from  his  wife  though  she  has 
seyjarate  estate  (see  Aliment).  His  rights  of  succession  to  her  estate  are 
those  of  Jus  relicti  (q.v.),  and,  subject  to  certain  conditions.  Courtesy 
(q.v.). 

For  the  liusband's  rights  and  duties  in  relation  to  children,  see  Parent 
AND  Child;  Aliment;  Custody  of  Children. 


() 
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Sec  Coiijiio;il  KiM-hLs  Act;  Married  Woinen's  rrupeity  Acts,  1877  and 
1881 ;  Married  Wdiueii's  Policies  of  Assurance  Act. 


Hypothec. — Drfinition. — A  hypothec  is  a  real  riglit  in  security 
ver  a  i)iii  liculai-  subject,  or  class  of  subjects,  allowed  to  remain  in  the 
l)ossession  of  the  debtor.  In  this  resjjcct  it  is  distinguished  from  a  right 
of  pledge  or  lien,  to  the  completion  of  which  it  is  essential  that  the  sul)ject 
be  transferred  to  the  possession  of  the  creditor.  It  is  distinguished  from 
a  ])referable  debt  in  respect  that  it  confers  a  right  over  a  particular  subject, 
ami  not  a  general  preference  in  the  distribution  of  the  debtor's  estate.  A 
liy[)othec  may  be  legal,  i.e.  implied  by  law  in  certain  relations  of  parties, 
or  conventional,  i.e.  established  by  contract,  but  the  only  hypothecs  of  the 
latter  class  which  are  recognised  in  the  law  of  Scotland  are  bonds  of 
bottomry  and  respondentia  (see  I'.ottomry).  Witli  these  exceptions,  a  mere 
agreement  tliat  a  particular  subject  should  be  hypothecated  to  a  creditor 
is  inellectual,  that  is  to  say,  it  confers  no  preference  over  the  subject  in  a 
question  with  the  general  creditors  of  the  debtor  (Stair,  i.  1.3.  14;'Ersk.  iii. 
1.  34;  M'Gavin,  1891,  18  K.  576).  Legal  hypothecs  are  recognised  in 
favour  of  (1)  a  law  agent;  (2)  a  landlord;  (3)  a  superior;  and  (4)  certain 
creditors  in  maritime  cases. 

Hypothec  of  Law  Agent. — A  law  agent  who  has  been  emploj-ed  to 
conduct  an  action  in  which  his  client  has  obtained  a  decree  for  expenses, 
has  a  right  of  hypothec  over  the  expenses  found  due,  in  security  of  his 
account  for  conducting  the  action.  In  the  Court  of  Session  this  is 
recognised  as  a  common-law  right  (Bell,  rvin.  s.  1396);  in  the  Sheriff 
Court  it  is  provided  by  A.  S.,  10  July  1839  (s.  106),  that  the  Sheriff,  on 
application,  may,  if  he  thinks  fit,  allow  decree  to  go  out  in  the  name  of 
the  agent.  The  agent  has  no  hypothec  at  common  law  over  the  subject 
recovered  or  vindicated  by  his  client  in  the  litigation,  but  by  statute  it  is 
declared  to  be  within  the  discretion  of  the  judge  before  whom  any  pro- 
ceeding is  taken,  to  declare  the  law  agent  employed  therein  to  be  entitled 
to  "  a  charge  upon  and  against,  and  a  right  to  payment  out  of,  the  propertv, 
of  whatsoever  nature,  tenure,  or  kind  the  same  may  be,  which  shall  have 
been  recovered  or  preserved  on  behalf  of  his  client  by  such  law  acrent  in 
such  action."  All  acts  done  or  deeds  granted  by  the  client  (except  acts  or 
deeds  in  favour  of  a  hmA.  fide  purchaser)  are  declared  to  be  null  and  void 
in  competition  with  the  law  agent's  right  under  this  charge  (54  &  55  Yict. 
c.  30,  s.  6).  It  is  doubtful  whether  this  section  covers  a  sum  of  money 
found  due  to  the  pursuer  in  an  action,  or  whether  its  operation  is  confined 
to  the  case  where  the  result  of  the  action  is  the  vindication  of  the  client's 
right  to  some  coriioreal  sul)ject  {Tail  &  Co.,  1894,  2  S.  L.  T.  No.  252). 

Nature  of  Bujhf. — The  right  of  a  law  agent  over  the  expenses  is  of  the 
nature  of  an  implied  assignation,  which  he  may  put  in  force  by  taking 
decree  in  his  own  name.  He  is  held  to  have  a  jus  qva'sifum  in  the  expenses, 
on  a  finding  for  them  being  pronounced,  which  his  client  is  not  entitled 
to  disai)poiut  by  ctjmpromising  the  claim,  and  which  is  not  affected  by  the 
diligence  of  the  other  creditors  of  the  client,  or  by  his  sequestration  (L'arr 
1850,  13  D.  305;  Ru7iter,  1835,  13  S.  495;  Pollard,  1881,  9  E.  21).  And 
the  fact  that  the  client  is  solvent  and  able  to  pay  his  agent  is  not  a  r^ood 
objection  to  an  application  by  the  agent  for  decree  in  his  own  name 
(Russel,  1826,  4  S.  403). 

Enforcement  of  Ri/]iofhcc. — The  agent  may  render  his  hypothec  over 
expenses  effectual  by  moving  for  decree  in  his  own  name,  which,  subject 
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to  the  control  of  the  Court  in  exceptional  cases  {Bloc,  1882,  0  E.  894), 
will  be  granted  as  a  matter  of  course,  and  whereby  he  becomes  directly  the 
creditor  of  the  party  liable  in  expenses  {Blade,  1825,  4  8.  124;  M'Crcadks, 
1882,  10  E.  108).  He  may  also  allow  decree  to  go  out  in  the  name  of  the 
client,  and  yet  preserve  his  hypothec  by  giving  notice  of  his  claim  to  the 
opposite  party,  provided  this  is  done  before  any  competing  right  has  been 
completed.  Such  notice  is  not  excluded  by  the  bankruptcy  of  the  client 
{JPTavish,  1826,  4  S.  704;  and  1828,  6  S.  593),  but  is  excluded  by  payment 
to  the  client  {Flceming,  1839,  1  D.  1097,  per  Ld.  Mackenzie),  by  arrestment 
by  a  third  party  {Stephen,  1830,  8  S.  847),  or  by  the  estabhshmeut  and 
assertion  of  a  right  in  the  opposite  party  to  compensate  the  expenses  by  a 
debt  due  to  him  by  the  client  {Mackenzie,  1823,  2  S.  401 ;  Flceming,  supra). 

Compensation  hy  Party  Liable  in  Expenses. — As  a  general  rule,  a  party 
who  is  found  liable  in  expenses  cannot  plead  compensation  on  a  debt  due 
to  him  by  the  party  to  whom  these  expenses  are  found  due,  as  a  bar  to  the 
agent  of  that  party  obtaining  decree  in  his  own  name  (Bell,  Frin.  s.  1390 ; 
Miller,  1848,  10  D.  1384)."  Even  when  the  result  of  the  action  is  t(j 
establish  a  debt  due  by  the  party  to  whom  expenses  are  found  due,  the 
opposite  party  cannot  set  off  that  debt  against  the  expenses  in  a  question 
with  the  agent  {Munro,  1846,  Arkley,  118).  And  if  two  independent 
actions  between  the  same  parties  result  in  each  obtaining  a  decree  for 
expenses,  these  claims  cannot  be  compensated  if  either  agent  asserts  a 
right  of  hypothec.  Where,  however,  the  actions  in  wliich  the  decrees  of 
expenses  are  obtained  relate  to  the  same  subject-matter,  and  might  have 
been  conjoined,  compensation  may  be  pleaded  {Portohcllo  Pier  Co.,  1877, 
4  E.  685 ;  but  see  Strain,  1890,  17  E.  566).  And  where  counter  decrees 
for  expenses  are  pronounced  in  the  same  action,  either  party  may  plead 
compensation,  and  the  opposite  agent  is  then  not  entitled  to  decree  in  his 
own  name  {Graham,  1826,  5  S.  49 ;  Gordon,  1865,  3  M.  938 ;  Macgillivray, 
1891,  19  E.  103).  This  rule  has  been  enforced  even  where  one  of  the 
parties  was  on  the  poor-roll  {Gordon,  supra). 

Right  of  Agent  to  proceed  with  Action. — Questions  of  some  difficulty  arise  as 

to  the  right  of  a  law  agent,  in  virtue  of  his  hypothec,  to  have  himself  sisted 

as  a  party  to  the  action,  and  to  proceed  with  it  in  the  event  of  its  being 

abandoned  or  settled  by  the  client.     His  right  to  do  so  is  not  absolute,  that 

is,  he  is  not  entitled  to  proceed  with  litigation  merely  on  the  ground  that 

expenses  have  been  incurred,  and  there  is  a  probability  of  success  {Minton, 

1882,  20  S.  L.  E.  126).     The  following  cases  have  been  laid  down  as  those 

in  which  the  agent  is  entitled   to   proceed    with  the  action:   (1)  where 

expenses  have  been  actually  found  due ;  (2)  where  expenses  follow  as  a 

natural  consequence  from  an  interlocutor  already  pronounced ;  (3)  where 

the  litigants  have  entered  into  a  compromise  for  the  purpose  of  defeating 

the   agent's   claim  {M'Lcan,   1824,   3    S.    136).     The   first    rule   may   be 

illustrated  by  a  case  where,  on  decree  for  expenses  having  been  pronounced 

in   the   Sheriff"  Court,   tlie   agent   was    held    entitled   to   be   sisted   as   a 

respondent  in  an  appeal  to  tlie  Court  of  Session,  which  his  client  did  not 

think  fit  to  oppose  {Ferguson,  Hallihy,  &  Co.,  1826,  4  S.  814;  see  also  Sloss, 

1823,  2  S.  344;  Barr,  1850,  13  D.  305).     In  the  application  of  the  second 

case,  the  agent  has  been  allowed  to  proceed  wherever  an  interlocutor  has 

been  pronounced  which  would,  in  ordinary  circumstances,  be  followed  by  a 

decree  for  expenses.     Thus  where  a  bill  of  suspension  and  liberation  was 

j)assed  {M'l^can,  1824,  3  S.  136) ;  where  in  an  action  for  aliment  interim 

aliment  was  awarded  {M'Gregor  &  Barclay,  1867,  5  M.  583);  and  wliere, 

in  an  action  by  a  woman  who  had  divorced  her  husband,  concluding  ior  jus 
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relictrr,  the  pur.suur's  claim  was  reiniUed  to  an  accountant  {Cornwall,  1871, 
8  S.  L.  K.  442) — the  a;,'cnt  has  been  held  entitled  to  proceed.  But  where  a 
party  sued  his  father's  executors  for  legitini,  and  they  rested  their  defence 
on  the  <,'round  that  he  had  renounced  le;i;itini,  and  also  that  he  had  received 
])aynienls  sullicieut  to  extinguish  it,  it  was  held  that,  when  the  action 
was  settled  after  an  interlocutor  repelling  the  plea  of  renunciation  and 
ordering  an  accounting  had  been  pronounced,  the  agent  was  not  entitled  to 
proceed,  as  the  interlocutor  was  not  one  on  wliicli  a  decree  for  expenses 
would  naturally  follow  {Murmi/,  1802,  14  I).  501).  To  entitle  an  agent  to 
proceed  with  an  action  in  which  no  interlocutor  inferring  expenses  has 
been  pronounced,  he  must  aver  that  the  settlement  between  the  parties 
was  collusive,  and  entered  into  for  the  purpose  of  defeating  his  claim.  The 
mere  fact  of  a  compromise  for  a  lump  sum  in  name  of  damages  and 
expenses  does  not  infer  collusion  (J/'Qiuxn,  1854,  17  1).  107).  r>ut  where  a 
creditor  brought  a  reduction  of  a  deed,  on  the  ground  that  it  was  a 
fraudulent  preference  granted  within  sixty  days  of  the  bankruptcy  of  the 
granter,  and  the  action  was  taken  out  of  Court  and  referred  to  arbitration, 
and  the  deed  was  meanwhile  reduced  on  the  same  ground  at  the  instance  of 
other  creditors,  it  was  held  that  the  agent  of  the  original  pursuer  might 
proceed  with  the  reduction,  in  order  to  obtain  a  decree  for  expenses  ( Tod  cO 
Wright,  1822,  1  S.  381.  See  also  Cheyne,  1832,  10  S.  202;  Murrai/,  1852, 
14  D.  501 ;  M'Quecn,  17  D.  107). 

[See   Begg,  Latv  Agents,  2nd  ed.,  p.  190;    Monteith   Smith,  Expenses, 

p.  187.] 

Hypothec  of  Landlord. — The  common  law  of  Scotland  recognises 
the  right  of  a  landlord  to  a  hypothec  for  rent  whether  the  subject  let  was 
agricultural  or  urban  (Bell,  Com.  ii.  28;  Hunter,  Landlord  and  Tenant, 
4'th  ed.,  ii.  360).  By  the  Hypothec  AboHtion  (Scotland)  Act,  1880  (43 
Vict.  c.  12),  the  hypothec  of  a  landlord  for  the  rent  of  land,  including 
the  rent  of  any  buildings  thereon,  let  for  agriculture  or  pasture,  and 
exceeding  two  acres  in  extent,  was  abolished  as  from  4  November  1881, 
with  an  exception  in  the  case  of  rent  due  under  any  lease,  bargain,  or 
writing  current  at  that  date.  As  the  result  of  this  Act  is  that  agricultural 
hypothec  can  only  exist  in  the  very  exceptional  case  of  a  lease  current  on 
4  November  1881,  it  is  proposed  to  treat  the  subject  very  generally,  and 
mainly  with  reference  to  those  points  which  are  still  of  interest  as 
illustrating  the  operation  of  urban  hypothec. 

Parties  entitled  to  Exercise. — Hypothec,  so  far  as  still  existing,  is 
available  to  anyone  who  is  in  the  position  of  a  landlord,  and  entitled  to 
demand  the  rent.  Thus  it  may  be  used  by  a  heritable  creditor  in 
possession  {liailton,  1834,  12  S.  757),  by  the  holder  of  an  ex  facie  absolute 
disposition,  a  liferenter  (Zuill,  1833,  11  S.  682),  or  a  party  who  has  paid  the 
rent  and  obtained  an  assignation  of  the  landlord's  rights  (Guthrie,  1880, 
8  R  107).  It  cannot,  however,  be  used  as  a  means  of  creating  a  security 
over  moveables,  in  cases  where  there  is  no  real  relationship  of  landlord  and 
tenant  between  the  parties.  Thus  where  a  company  lent  money  to  a  firm 
of  shipbuilders,  and  took  from  them  an  ex  facie  absolute  disposition  of  their 
yard  and  the  moveables  therein,  with  a  personal  bond  for  the  sum  lent, 
([ualified  by  a  lease  to  the  borrowers  at  a  rent  greatly  in  excess  of  that  in 
the  Valuation  Boll,  and  a  back  letter  declaring  that  the  transaction  was 
only  a  security,  and  that  all  payments  made  as  rent  were  to  be  ascribed  in 
payment  of  interest  and  principal,  it  was  held  that  as  the  parties  were  only 
nominally  landlord  and  tenant,  the  lenders  had  no  right  to  sequestrate 
the   inveeta   ct  illata   in   the   shipbuilding   yard,  in   a   question  with    the 
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trustee  in  the  bankruptcy  of  the  shipbuilders  {IlcritaUc  Securities  Invest- 
ment Association,  1880,  7  E.  1094). 

Ri-yr  SECURED  by  Hypothec— The  landlord's  hypothec  is  available 
for  rent,  whetlier  due  or  only  current,  but  not  for  arrears  {Thomson,  1858, 
20  I).  125G;  Youn»/,  1833,  12  S.  233).  In  agricultural  subjects  the  crop 
was  hypothecated  for  the  rent  of  the  year  in  which  it  was  produced,  at 
whatever  term  that  rent  niiglit  be  payable  (P.ell,  Prm.  s.  1239;  Crawford, 
1737,  Mor.  G193  and  10531  ]  Horn,  1830,  8  S.  454),  but  not  for  the  rent  of 
any  other  year  {Earl  of  Cassilis,  1816,  Hume,  230).  By  Statute  it  is 
declared  to  fall  if  proceedings  are  not  taken  to  make  it  effectual  by 
sequestration  within  three  months  of  the  date  at  which  the  rent,  or  the 
last  portion  thereof,  fell  due  (30  &  31  Vict.  c.  42,  s.  4).  Live  stock  is 
hypothecated  for  the  rent  of  each  year  successively,  and  the  same  period  of 
three  months  is  allowed  to  the  landlord  to  make  it  effectual  {Eorison,  1766, 
Mor.  6211 ;  Boss,  1817,  Hume,  232).  In  the  same  way  hypothec  in  urban 
subjects  secures  each  year's  rent  successively,  and  must  be  put  in  force 
within  three  months  of  tlie  term  of  payment  (Ersk.  ii.  6.  64;  Bell,  Frin. 

s.  1240,  1277). 

Hypothec  in  Agricultural  5f/i?/£cr.s.— The  general  subjects  over 
which  agricultural  hypothec,  so  far  as  unaffected  by  legislation,  extends, 
are  the  crop  and  stocking  of  the  farm.  Thus,  in  a  dairy  farm  the  cows  and 
cheeses  {Goldic,  1839,  1  I).  426),  in  an  arable  farm  the  crop  and  horses 
{Henderson,  1847,  17  Sc.  Jur.  271),  have  been  held  to  be  impignorated. 
When  cattle  belonging  to  a  third  party  have  been  received  by  the  tenant 
of  a  farm  at  a  grass  maill,  conditioned  as  the  fair  annual  rent  of  the 
grazing,  they  are  subject  to  hypothec  to  the  extent  of  such  grass  maill,  but 
no  further  (30  &  31  Vict.  c.  42,  s.  5).  By  the  same  Statute  (Hypothec 
Amendment  (Scotland)  Act,  1867)  agricultural  hypothec  is  declared  not  to 
attach  household  furniture  or  agricultural  implements,  and  only  to  attach 
imported  manure,  lime,  drain  tiles,  feeding  stuff,  etc.,  if  they  are  brought  on 
to  the  premises  in  fulfilment  of  a  specific  obligation  in  the  lease. 

Agricultural  Sub- lease. —The  landlord's  liypothec  is  unaffected  by 
a  sub-lease,  unless  he  has  impliedly  or  expressly  consented  to  it.  In  the 
absence  of  such  assent  he  is  entitled  to  attach  the  effects  of  the  sub-tenant 
for  the  rent  due  by  the  principal  tenant,  even  if  the  sub-rent  has  been 
paid  (Ersk.  ii.  9.  63 ;  Bell,  Prin,  s.  1237 :  Lord  Salton,  1700,  Mor.  1821 ; 
Stcuart,  1878,  5  K.  1024).  The  effect  of  the  consent  of  the  landlord  to 
the  sub-lease  will  be  more  appropriately  dealt  with  in  relation  to  urban 
hypothec. 

Eeeect  oe  Hypothec  in  Questions  with  Purchasers  oe  Crop.— 
As  the  hypothec  for  rent  is  a  right  in  security  over  a  specific  subject,  it 
follows  that  the  landlord  is  entitled  to  vindicate  that  subject  from  anyone 
who  has  acquired  a  right  to  it,  such  as  a  purchaser  or  creditor  of  the 
tenant  using  diligence.  Thus  it  was  held  that  a  dealer  who  had  purchased 
meal  made  from  oats  which  were  subject  to  hypothec  was  liable  to  pay 
the  price  over  again  to  the  landlord  {Earns,  1864,  2  M.  1119).  By 
Statute  it  was  afterwards  provided  that  the  liypothec  should  be  excluded 
from  agricultural  produce  which  had  been  hond  fide  purchased  for  its 
fair  market  value  and  removed  from  the  land ;  and  that  if  such  produce 
has  been  hond  fide  purchased  at  public  auction  held  after  seven  days'  notice 
of  the  intention  to  sell  has  been  given  to  the  landlord,  the  hypothec  shall 
cease  with  regard  to  such  subjects,  unless  seciuestration  has  l)een  a]»plied 
for  and  registered  before  the  lapse  of  the  seven  days'  notice  (30  &  31  A'ict. 
c.  42,  s.  3).     At   common  law  goods  sold  by  bulk  in  open  market   were 
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exempt  from  hypothec  in  the  liands  of  the  iiiirchaser  (Ersk.  ii.  G.  CO : 
]>ell,  rrin.  l-4ji),  but  the  same  exemptiuii  was  not  exteiideil  to  goods  sold 
by  sample  {Earl  of  Dalhoime,  1828,  6  S.  62G ;  alVd.  4  W.  &  8.  420). 

Hypotiii-.c  IN  Urban  Leases. — In  urban  leases  the  landhnd's  jiypotliec 
extends  over  tlie  iiircda  ct  illata,  i.e.  nnjvealtles  brouglit  on  to  the 
premises.  An  urljan  lease  is  one  where  the  rent  is  vvh(jlly  or  mainly  paid 
for  the  buildings  on  the  land,  whether  the  subjects  are  situated  in  town  or 
country  (Ersk.  ii.  I),  (i :  Bell,  Prin.  s.  983).  Under  the  phrase  inveda  et 
illata  all  ordinary  liousehold  furniture  is  included,  as  well  as  the  goods  for 
sale  in  a  shop,  and  the  moveable  machinery  and  stock  in  trade  in  a 
manufactory.  Bills,  cash,  notes,  and  ordinary  wearing  apparel  are  exempt 
(Bell,  Prin.  s.  1276).  The  sale  and  delivery  of  any  article  in  a  shop 
or  manufactory  will  exclude  the  right  of  the  landlonl ;  but  the  mere  fact  of 
sale,  without  delivery,  leaves  the  article  subject  to  h}'potliec  (Yaille,  1823, 
2  S.  155;  iri/l(/,  1832,  10  S.  538).  It  is  probable 'that  this  rule  is  not 
allected  by  the  provisions  of  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict, 
c.  71),  whereby  the  property  in  goods  sold  may  pass  without  delivery,  because 
the  hy])othec  of  a  landlord  is  not  necessarily  excluded  by  the  fact  that  the 
article  in  question  does  not  belong  to  the  tenant. 

Furniture  belonging  ro  Third  Parties. — On  the  principle  that  a 
landlord  is  entitled  to  have  the  subjects  plenished  with  articles  whicli  may 
be  subject  to  his  hypothec,  furniture  hired  by  the  tenant  has  been  decided  to 
fall  under  hy])othec.  Thus  ordinary  household  furniture  and  the  table  and 
fittings  in  a  billiard  saloon,  olitained  on  hire,  have  been  held  to  be  subject 
to  hypothec  {WaHchopc,  1805,  Hume,  227;  Nelmcs  &  Co.,  1883,  11  E.  193). 
But  the  opini(»n  lias  been  expressed  that  furniture  hired  for  a  temporary 
piu'pose — for  instance,  chairs  hired  for  a  Ijall — is  not  sulijected  thereby  to 
liyi)othec  (per  Ld.  Deas  in  Adam,  1863,  2  ]\I.  0).  And  it  is  very  doubtful 
wliether  a  single  article,  obtained  on  hire,  is  hy})othecated  for  rent.  An  early 
decision  in  the  affirmative  has  been  doubted  (see  observations  onPe7iso7i,6  June 
1820,  F.  C,  per  Ld.  Shand  in  Bdl,  1885, 12  K.  961),  and  conflicting  decisions 
have  been  pronounced  in  the  Slieriff  Courts  in  the  cases  of  pianos,  sewing 
machines,  and  other  articles  in  the  possession  of  the  tenant  on  contracts  of 
hire  (see  cases  cited  in  Bell,  Pri7i.  s.  1276,  and  Pickso7i,  1886,  Guthrie, 
Shrrl/f  Court  Cases,  2nd  series,  269  ;  Duncanson  &  Henderson,  1894,  2  8.  L.  T. 
No.  378,  Middleton,  1894,  2  S.  L.  T.  No.  135).  Articles  belonging  to  a  third 
party,  and  ])laccd  in  the  possession  of  the  tenant  in  tlie  course  of  his  trade, 
are  not  subject  to  the  hypothec  of  the  landlord.  Thus  a  yachting  agent 
undertook  to  exhibit  ]>ulsometers  in  his  otiice  on  commission,  and  it  was 
held  that  his  landlord  could  not  sequestrate  the  pulsometers  under  his 
hyi'otliec,  aUhougli  there  was  nothing  else  in  the  office  exce]tt  a  small 
(piantity  of  furniture  {Puhonrrter  Co.,  1887, 14  B.  316  ;  see  also  Bell,  Cmn.  ii. 
31).  Again,  the  property  of  members  of  the  tenant's  family,  living  with 
him,  is  not  su])ject  to  hypothec  {Bell,  1885, 12  R.  961) ;  nor  is  the  property 
of  a  lodger  (i»er  Ld.  Sliand  in  Bell,  cif.).  The  case  of  furniture  lent  to  a 
tenant  gratuitously  is  more  doubtful.  The  case  which  has  usually  arisen 
is  where  the  tenant  is  deprived  of  his  property  under  the  15ankruptcy 
Statutes,  and  the  furniture  is  purchased  by  a  friend,  who  allows  the  bank- 
rupt to  retain  the  use  of  it.  In  one  case,  where  the  tenant  had  absconded 
and  his  furniture  had  been  oi)enly  sold  under  Crown  diligence,  it  was  hekl 
that  the  purchaser  did  not  subject  it  to  the  diligence  of  the  landlord  by 
allowing  the  family  of  the  tenant  to  make  use  of  it  for  nine  months  {Adatn, 
1863,  2  ]\I.  6).  But  in  an  earlier  case,  where  creditors  allowed  a 
bankrupt  to  retain   th<»  use  of  his  furniture  for  several  weeks,  it  was  lidd 
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to  be  subject  to  hvp(.tlicc  {Wilson,  17  -Dec.  1813,  F.  C. ;  see   Ytiille,  1823, 
2  S.  155). 

Hypothec  in  Mixes. — In  leases  of  mines  or  quarries  it  is  settled  that 
the  produce  is  subject  to  hvi)othec  as  inrccfa  ct  ilhita  (Ersk.  ii.  6.  64,  per 
Ld.  Deas  in  Weirs  Exrs.,  1870,  8  M.  725,  at  p.  728);  and  it  is  probable, 
though  not  definitely  decided,  that  a  similar  hypothec  over  the  machinery 
and  implements  would  be  recogrnised  {Tennant,  11  S.  471 :  Weir's  Exrs., 
1870,  8  M.  725 ;  Lindsay,  1872,l0  M.  70S). 

AssiGNATiox  OF  HYPOTHEC. — Where  a  cautioner  for  the  tenant  pays 
the  rent,  the  landlord  is  bound  to  assign  to  him  his  right  of  hypothec,  and 
sequestration  following  on  such  an  assignation  is  preferable  to  sequestration 
by  the  landlord  for  the  rent  of  the  ensuing  term  {Stevenson,  1821,  1  S.  30). 
If  a  third  party  who  is  not  a  cautioner  pays  the  rent,  he  is  only  entitled  to 
an  assignation  of  the  hypothec  if  the  landlord  has  no  interest  to  refuse 
{Stewart,  1878,  5  E.  1024;  Guthrie  &  M'ComiacIiy,  1880,  8  E.  107).  The 
result  is  that  he  can  only  obtain  such  an  assignation  at  the  end  of  a  lease, 
as  during  the  currency  of  the  lease  the  landlord  has  a  continuing  interest 
to  have  the  invceta  et  illata  preserved,  to  afford  security  for  the  rent  of  the 
ensuing  terms. 

Sub-lease  in  Up  ban  Subjects. — The  effect  of  agricultural  hypothec 
where  there  is  a  sub-lease  has  already  been  dealt  with.  Urban  leases  differ 
in  respect  that  they  are  assignable,  in  the  aljsence  of  any  express  provision 
to  tlie  contrary  (Bell,  Prin.  s.  1274).  The  result  is  that  unless  sub-letting  is 
forl)idden,  the  hypothec  over  the  effects  of  the  sub-tenant  only  exists  to  tlie 
extent  of  the  rent  due  by  him  to  the  principal  tenant,  and  can  only  ])e 
exercised  if  the  rent  is  demanded  from  him  by  the  landlord  before  he  lias 
paid  it  to  the  principal  tenant  {Blane,  1785,  Mor.  6232).  The  principal 
tenant,  where  the  sub-lease  has  been  granted  in  pursuance  of  an  express  or 
implied  power  to  sub-let,  has  a  hypothec  over  the  effects  of  the  sub-tenant 
for  the  rent  due  by  him,  which,  however,  he  cannot  make  effectual  by 
secj^uestration  in  competition  with  his  landlord,  unless  he  has  paid  or  found 
security  for  his  own  rent  {Stevenson,  1822,  1  S.  312).  But  where,  on  the 
expiry  of  a  sub-lease,  the  landlord  granted  a  lease  of  the  premises  to  the 
sub-tenant,  it  was  held  that  sequestration  brought  by  the  principal  tenant 
for  the  last  term's  rent,  under  the  sub-lease,  was  preferable  to  sequestration 
at  the  instance  of  the  landlord  for  the  first  term  of  the  new  lease  {Christie, 
14  Dec.  1814,  F.  C). 

A  landlord  may  render  his  hypothec  eff'ectual  by  (a)  retaining  the  goods 
on  the  premises,  and  {h)  by  attaching  them  by  sequestration. 

Retention  of  Goods  under  Hypothec. — The  former  right  entitles 
the  landlord  to  insist  on  the  tenant  retaining  on  the  subjects  the  goods 
which  form  the  invecta  et  illata  in  an  urban  lease,  or  the  crop  and  stocking 
in  an  agricultural  lease.  This  right  he  may  exercise  by  obtaining  an  inter- 
dict against  the  removal  of  the  goods,  or  a  warrant  to  have  them  brought 
])ack,  if  already  removed.  The  "limits  of  this  right  depend  upon  whether 
the  rent  is  or  is  not  actually  payable.  If  it  is,  it  is  sufficient  if  enough  be 
left  to  satisfy  the  rent  {Rutherford,  1736,  .Mor.  622G) ;  if  it  is  not,  the  whole 
subjects  must  be  left,  even  if  the  tenant  is  solvent  and  not  in  arrears  with 
his  rent  (Ersk.  ii.  6.  59 ;  Preston,  1845,  7  I).  942).  On  the  other  hand,  if 
the  rent  is  not  payable,  an  offer  of  caution  for  rent,  interest,  and  penalties 
will  entitle  the  tenant  or  any  third  party  to  remove  the  goods  (Hunter, 
Landlord  and  Tenant,  4th  ed.,  ii.  391);  while  if  the  rent  is  actually  due,  an 
offer  of  caution  is  not  sufficient,  and  the  rent  must  either  be  paid  or  goods 
sufficient  to  secure  it  left  {('raivford,  1737,  Mor.  10531).    Third  i)arties  remov- 
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ing  subjects  uikIlt  liypDLhec  leiulor  themselves  liable,  as  intromitters,  to  pay 
the  rent,  at  least  io  the  value  of  the  goods  removed  (Barns,  18G4,  2  M.  1119). 
In  a  case  i)f  very  special  circumstances,  a  third  jtarty  intromitting  witli  the 
subjects  has  been  In-ld  responsible  for  the  whole  rent  (Stewart,  1874, 
•1  il  94). 

Wara'Ant  to  BA'/.vr,  Goods  back. — Further,  where  goods  subject  to 

hypothec  are  actually  removed  by  the  tenant,  the  landlord  may  obtain  a 

warrant  from  the  Sherill"  to  have  them  brought  back.     The  warrant  grants 

authority  to  search  for  and  carry  back  the  goods  to  the  house  from  which 

they    were  removed,  there   to   be   sequestrated,  inventoried,  and  secured. 

I'his  warrant  should  not  be  granted  without  the  statement  of  facts  showing 

that  the  tenant  has  removed  his  effects  clandestinely;  but  intimation  to  the 

tenant  is  not  necessary  or  usual  (Johnston,  1890,  18  IJ.  (J.C.)  6;  Crrat/,  1891, 

19  R  25;  M-Lau(jhlan,  1892,  20  K  41).     The  landlord  will  be  liable  in 

damages  if  he  takes  out  such  a  warrant  without  sutiicient  cause  (Graij,  cit.). 

Plenishing  Order. — It  is  a  consequence  of  the  right  of  hypothec 

tliat  the  landlord  is  entitled  to  insist  on  the  premises  let  being  suitably 

plenished,  and  may  enforce  this  obligation  by  obtaining  a  plenishing  order 

in  the  Sherill  Court  (liuhertson,  1875,  3  K.  21 ;  Cunningham,  1883,  10  If. 

441).     Thus  the  tenant  of  a  house  may  be  ordained  to  furnish  it,  the  tenant 

of   a   sliop  to  provide  a  stock  in  trade  (Whitelaw,  1871,  10  M.  27).      A 

landlord  may  enforce  the  obligation  to   plenish  even  if  he  himself  has 

removed  the  previous  plenishing  by  diligence  for  a  former  term  of  tlie  rent 

(M(((xlonald,  1888, 16  11.  1G8).     A  plenisliing  order  concludes  witli  a  warrant 

for  the  summary  ejection  of  the  tenant,  on  failure  to  pay  the  rent  or  find 

caution  for  it,  and  authority  to  the  landlord  to  re-let  the  premises,  but  it 

does  not  put  an  end  to  the  contract  of  lease ;  and  the  tenant  is  entitled,  at 

least  if  the  subjects  remain  unlet,  to  demand  possession  at  any  time  on 

paying  arrears  of  rent  and  plenishing  tlie  house  (  Wright,  1875,  3  R.  68). 

Sequestration. — Landlord's  sequestration  is  the  diligence  by  which 
the  general  security  afforded  by  hypothec  is  made  effectual  by  attaching 
specific  subjects.  It  may  be  used  either  for  rent  actually  due  and  payable, 
or  in  security  of  rent  not  yet  due.  The  latter  diligence  is  a  severe  measure 
on  the  part  of  the  landlord,  and  will  not  be  granted  without  cause  shown, 
as,  for  instance,  that  the  tenant  is  displenishing  the  subjects  (Duffy,  1858, 
20  D.  580  ;  M'Laughlan,  1892,  20  E.  41).  The  goods  sequestrated  in  urban 
subjects  cannot  be  sold  until  the  term  of  payment  has  actually  arrived 
(Duffy,  cit.),  and  if  at  that  term  the  rent  is  paid  the  landlord  must  meet 
tlie  expense  of  the  sequestration  (Gordon,  1836,  14  S.  954).  But  sequestra- 
tion in  security  of  rent  to  become  due  is  usually  combined  with  scipiestratiou 
for  rent  actually  due. 

Procedure. — A  petition  for  sequestration  for  rent  actually  due  should 
be  presented  in  the  Sheriff  Court  of  the  county  in  which  the  subjects  are 
situated.  The  Small  Debt  Court  is  a  competent  forum  if  the  term's  rent 
wliich  is  claimed  is  under  £12,  even  although  the  annual  rental  is  above 
that  sum  (16  &  17  Vict.  c.  80,  s.  26).  Sequestration  is  granted  as  a  matter 
of  course,  and  the  effects  are  inventoried  by  an  olficer  of  Court  (A.  S.,  1 1 
July  1839,  s.  150).  The  inventory  is  conclusive  evidence  of  wliat  falls 
uudor  the  so(inestration,  and  notliing  that  is  not  inventoried  is  attached 
{Ilurdyurgh,  1825,  3  S.  596).  If  a  third  party  maintains  that  articles  belong- 
ing to  him  have  been  inventoried,  his  proper  course  is  to  appear  in  the 
sequestration,  and  not  to  institute  a  separate  action  for  their  recovery 
(M'Kechnie,  1853,  15  D.  623).  Articles  wliich  are  sequestrated  are  in 
/nanibns  cu7'ia\  and  any  unwarrantable  intromission  with  them  is  a  contempt 
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of  Court  (Bell,  Prin.  s.  1244).  If  the  tenant  removes  or  sells  the  subjects 
sequestrated,  he  is  liable  to  be  imprisoned  until  lie  restores  them  or  finds 
caution  for  the  rent  {Goldic,  1839,  1  D.  426).  Breacli  of  sequestration 
committed  b}-  a  third  party  subjects  him  to  liability  in  the  value  of  the 
subjects  removed,  or,  if  he  acted  in  knowledge  of  the  sequestration,  to 
liability  to  pay  the  whole  rent  (Jacl-,  1880,  7  IJ.  405).  Where,  however,  a 
landlord  had  sequestrated  and  then  made  an  arrangement  wdiereby  the 
tenant  was  to  sell  the  goods  and  account  to  him  for  the  proceeds,  it  was 
held  that  he  w^as  not  entitled,  on  the  failure  of  the  tenant  to  account  for 
the  proceeds  of  the  sale,  to  revive  the  sequestration  and  refuse  to  allow  the 
articles  sold  to  be  delivered  to  the  purchaser  {Mackenzie,  1883,  20  S.  L.  IJ. 
G94). 

Sale. — Sequestration  may  be  followed  by  sale  of  the  effects,  carried 
out  by  an  officer  appointed  by  the  Sheriff.  An  account  must  be  lodged 
within  fourteen  days  of  the  sale,  exhibiting  the  amount  received,  the 
expenses  of  the  sale,  the  rent  due,  and  the  ditierence  between  that  amount 
and  the  sum  realised  by  the  sale  (A.  S.,  11  July  1839,  s.  150).  The 
landlord  is  entitled  to  be  paid  the  rent  due  to  him  and  expenses,  and  the 
balance  is  paid  to  the  tenant,  but  may  be  attached  by  the  diligence  of  any 
creditor  of  his,  or  by  the  landlord  for  any  debt  not  covered  by  the  sequestra- 
tion {M'Farlane,  1823,  2  S.  505).  Every  sequestration  must  be  entered  in 
a  register  of  sequestrations,  which  is  o})en  to  inspection  on  payment  of  a  fee 
of  one  shilling  (30  &  31  Vict.  c.  42,  s.  7). 

Interdict  against  Sequestration. — Where  sequestration  is 
threatened,  the  tenant  may  obtain  interdict  against  it,  on  finding  caution 
for  the  rent,  or  on  consignation  {Gray,  1840,  3  D.  203).  Where  it  is  actually 
granted,  it  w^ill  be  recalled  on  caution  being  found  for  the  rent,  or  on  an 
adequate  defence  being  stated  by  the  tenant. 

Damages  for  Improper  Sequestration. — An  improper  or  oppres- 
sive use  of  diligence  under  his  hypothec  will  render  the  landlord  liable  in 
damages.  Damages  have  Ijeen  awarded  both  for  unnecessary  use  of 
diligence,  where  a  warrant  to  carry  goods  back  was  obtained  when  tlie 
tenant  had  removed  them  openly  and  before  the  rent  was  payable  {Gray, 
1891,  19  Pt.  25 ;  cf.  M'Laughlan,  1892,  20  E.  41),  and  for  oppressive  pro- 
ceedings in  carrying  out  the  sequestration,  where  a  grossly  unnecessary 
amount  of  goods  was  sequestrated,  and  the  sale  was  carried  out  in  a 
manner  which  precluded  a  fair  price  being  obtained  {M'Lcocl,  1829,  7  S.  396  ; 
Robertson,  1857,  19  D.  1016).  If,  however,  sequestration  is  taken  out  in 
the  Small  Debt  Court,  irregularities  before  decree  will  not  found  an  action 
of  damages,  because  a  small  debt  decree  is  final,  and  to  allow  an  action  of 
damages  would  simply  mean  instituting  an  appeal  in  another  form  {Cromhie, 
1861,  23  D.  333).  But  irregularities  in  carrying  out  the  decree  may 
subject  the  landlord  in  damages  {Gray,  1892,  19  E.  692). 

Hypothec  in  Competition. — In  competition  with  other  claims  on 
the  tenant's  estate,  the  landlord's  hypothec  is  preferable  to  any  private 
diligence  {Philips,  1807,  Hume,  228),  or  to  the  trustee  in  the  tenant's 
sequestration  (Bankruptcy  Act,  1856  (19  &  20  Vict.  c.  79),  s.  119).  It  is 
postponed  to  diligence  at  the  instance  of  the  Crown  {Of/ihie,  1791,  Mor.  6884  ; 
rev.  3  Pat.  273),  and  to  the  deathbed  and  funeral  expenses  of  the  tenant 
{Roivan,  1742,  Mor.  11852;  Drysdale,  1835,14  S.  159).  The  Preferential 
Payments  in  Bankruptcy  Act,  1888  (51  &  52  Vict.  c.  62),  wln'ch  has  been 
held  to  he  applicable  to  Scotland  {Liquidator  of'Scottisli  Poultry  Journal "  Co., 
1896,  4  S.  L.  T.  No.  253),  specifies  certain  debts  as  preferable  to  the  laiullord's 
claim  for  rent  in  a  bankruptcy  or  in  the  liquidation  of  a  company.     These 
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debts  are  paroeliiul  ;uhI  loeul  rates  for  Llie  lusL  twelve  months  before 
bankruptcy,  income  tax,  not  exceeding  one  year's  assessment,  the  wages 
of  any  clerk  or  sciNaiil  for  services  rendered  within  four  months  of  tiie 
bankru])tc.y,  and  not  exceeding  fifty  pounds,  and  the  wages  of  any  work- 
man or  labourer  in  respect  of  services  rendereil  within  two  months  of  the 
bankruptcy,  and  not  exceeding  twenty-five  pounds.  Tliis  Statute  does  not 
apply  to  the  salary  of  a  i)erson  in  the  position  of  the  secretary  of  a  company 
(Liijiiidator  of  "  Scottish  Poultry  Journal"  Co.,  supra). 

[See  Hunter,  Landhyrd  find  Tenant,  4t]i  ed.,  ii.  355  ;  TJankine,  Lra^ia,  2nd 

ed.,  a;;?.] 

Hyfothec  of  Superior. — A  superior  has  a  right  of  hypothec  for  his 
feu-duties,  extending  over  the  crop  and  stocking  in  agricultural,  and  the 
inveda  ct  illata  in  urban  suljjects.  It  is  preferable  to  the  hypothec  of  the 
landlord  (Stair,  ii.  4.  7  ;  Ersk.  ii.  G.  63  ;  l^ell,  rrln.  s.  098  ;  Yaillc,  1823,  2  S. 
155).  It  is  probably  not  affected  by  the  Hypothec  Abolition  Act,  1880, 
which  deals  only  with  the  hypothec  of  a  landlord.  As,  however,  the 
superior  is  entitled  to  poind  the  ground,  and  thus  secure  a  preference  over 
the  moveables  (Bell,  Prhi.  s.  099),  this  hypothec  is  rarely  if  ever  put  in 
force,  and  there  is  only  one  instance  in  which  it  has  been  recognised  by  the 
Courts  ( Yuille,  cit.). 

Maritime  Hypothecs. — The  hypothecs  which  are  recognised  as 
extending  over  a  ship  are  usually  known  as  maritime  liens.  They  are, 
however,  not  liens  in  the  ordinary  sense  of  the  word,  but  hypotiiecs, 
inasmuch  as  the  right  they  confer  is  a  right  in  security  over  a  ship,  without 
possession  (see  opinion  of  Jervis,  C.  J.,  in  Tlie  JJold  Bucclcugli,  1851,  7 
Moo.  r.  C.  C.  267,  at  284).  There  are  few  instances  of  the  exercise  of 
such  maritime  hypothecs  in  Scotland  :  but  in  a  recent  case  it  was  laid  down 
by  the  House  of  Lords  that  the  maritime  law  administered  by  Courts  of 
Admiralty  in  England  and  Scotland  was  the  same,  and  that  a  maritime 
lien,  if  recognised  in  England,  was  to  be  held  to  be  part  of  the  law  of 
Scotland  {M'Knvjht,  1896,  34  S.  L.  E.  93). 

Nature  of  Right. — A  maritime  lien  or  hypothec  gives  a  creditor  a 
real  right  over  the  ship  and  freight,  but  not  over  the  cargo  {The  Orpheus, 
L.  Jl.  3  A.  &  E.  363).  This  right  the  creditor  may  render  effectual  by 
arresting  the  ship  under  the  Admiralty  jurisdiction  of  the  Court  of  Session 
or  Sheriff  Court,  or  by  claiming  a  preference  in  any  action  or  diligence  at 
tlie  instance  of  other  creditors.  A  maritime  hyjxithec  is  preferable  to  a 
mortgage  of  the  ship  {The  Aline,  1839, 1  Wm.  Eob.  ill),  or  to  the  right  of  a 
])urchaser  without  notice  of  its  existence  {The  Bold  Bucclcxujh,  1851,  7 
Moo.  r.  C.  C.  267,  approved  l)y  Ld.  Watson  in  M'Kniyht,  1890,34  S.  L. 
R  93;  The  Komj  JIai/nn.%  [1891]  P.  223).  In  competition  with  the 
possessory  lien  of  a  ship  carpenter,  for  repairs  executed  on  the  ship,  it  has 
been  held  that  the  carpenter  takes  the  ship  into  his  dock  subject  to  any 
hypothec  by  which  she  may  then  be  burdened,  and  that  he  is  therefore 
postponed  to  a  hypothec  for  salvage  services  already  performed  {Th:- 
Gustaf,  1802,  Lush.  500;   'The  Immacolata  Concczione,  9  1'.  D.  37). 

Personal  Liability  a  Condition  of  Hypothec. — After  some  doubt, 
it  would  seem  now-  to  be  settled  that  there  cannot  be  a  hypothec  over  a 
shi}),  with  the  exception  of  the  hypothec  of  seamen  for  their  wages,  mdess 
tliere  is  a  debt  for  which  the  owner  of  the  ship  is  personally  liable.  Thus 
tlie  hypothec  of  a  master  for  his  disbursements  will  not  attach  the  ship 
unless  the  owner  is  personally  liable  for  the  debt  {The  Castleejate,  [1893] 
vV.  C.  38).  And  there  is  no  hypothec  for  a  collision  which  took  place  when 
tlie  ship  was  under  the  contnd  of  a  compulsory  pilot,  or  of  the  harbour 
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anthoiities  (Parlcmcnt  Beige,  5  P.  D.  147;  The  Utopia,  [1S9S]  A.  C.  492). 
An  exception  to  this  rule  has,  however,  been  admitted  in  the  case  of  a 
collision  while  the  ship  is  in  the  hands  of  charterers,  in  which  case  a 
hypothec  has  been  allowed  although  the  owner  is  not  personally  liable 
(77(*'  Lemington,  1874,  2  Asp.  M.  C.  475;  The  Tasmania,  13  P.  D.  110. 
But  see  opinion  of  Ld.  "Watson  in   The  Castlegate,  [1893]  A.   C.  38,  at 

Hypothecs  recoCj.xised. — Maritime  hypothecs  may  arise  either  from 
delict  or  from   implied  contract.     The  hypothec  for  collision  is  the  only 
instance  of  the  former  class  ;  in  the  latter  the  hypothec  of  seamen  for  wages, 
of  the  master  for  wages  and  disbursements,  of  a  salvor,  and  a  party  who 
has  repaired  the  ship  or  sup])lied  necessaries  in  a  foreign  port,  are  recognised. 
CoLLis/ox. — The  hypothec  or  maritime  lien  for  collision  is  available  to 
the  owner  of  a  ship  whicli  has  been  injured  in  a  collision  by  some  fault  in 
navigation  for  which  the  owner  of  the  colliding  ship  is  responsible.     It  has 
recently  been  held  that  it  is  known  in  the  law  of   Scotland  {M'Knight, 
1896,  34  S.  L.  E.  93).     It  is  applicable  not  only  in  the  case  of  an  actual 
collision  between  two  ships,  but  also  over  a  ship  which,  by  improper  naviga- 
tion, causes  a  collision  between  two  other  ships  {The  Sisters,  1  P.  D.  117; 
The  Industrie,  L.  E.  3  A.  &  E.  303),  or  over  a  wreck  which  a  ship  has  run  into 
owing  to  want  of  proper  lighting  (The   Utopia,  [1893]  A.  C.  492).     But  it 
will  not  attach  for  a  wrongful  act,  not  of  the  nature  of  a  collison,  whereby 
one  ship  is  injured  through  the  agency  of  the  crew  of  another.     Thus  where 
a  man,  crossing  over  another  ship  to  reach  his  own,  fell  into  the  hold,  and 
1)rought  an  action  of  damages  on  the  ground  tliat  his  fall  was  due  to  want 
of  proper  precautions  in  the  ship  in  wliich  he  fell,  it  was  held  that  he  had 
no  maritime  hypothec  (The  Thcta,  [1895]  P.  280).     Again,  in  a  recent  case, 
two  ships  were  attached  by  ropes  to  the  same  quay,  the  ropes  of  the  outer 
ship  passing  over  the  deck  of  the  inner.     The  master  of  the  inner  ship, 
finding  the  harbour  unsafe,  desired  to  get  out  to  sea ;  and  as  the  outer  ship 
declined  to  move,  he  cut  her  ropes,  with  the  result  that  she  drifted  on  shore 
and  was  injured.     Her   owner   obtained   decree  for  damages   against   the 
owner  of  the  ship  which  had  cut  the  ropes,  and  claimed  a  hypothec  over 
her  in  a  multiplepoinding  in  which  the  opposing  claimant  was  a  mortgagee. 
It  was  held  tliat  although  the  owner  of  the  ship  was  responsible  for  the 
damage  done  by  the  master,  yet  it  was  not  damage  in  which  the  ship  was 
a  direct  agent,  and  therefore  no  maritime  hypothec  arose  {M'Knight,  1896, 
34  S.  L.  E.  93). 

The  maritime  lien  for  collision  may  be  enforced  even  after  the  owner- 
ship of  the  liypotliecated  ship  has  entirely  changed  {Bold  Buccleugh,  1851, 
7  Moo.  P.  C.  0.  267) ;  but  it  must  be  put  in  force  at  the  first  reasonable 
opportunity,  and  will  be  lost  by  undue  delay  {Tlie  Kong  Magnus,  [1891] 
P.  223).  But  an  arrestment  of  a  foreign  ship  eleven  years  after  the 
collision,  during  which  time  sh(^  had  on  forty-seven  ditlerent  occasions 
been  in  ports  of  the  United  Kingdom,  was  held,  in  the  circumstances,  not 
to  have  been  attended  by  unreasonable  delay  {Kong  Magnus,  cit.). 

Hypothec  of  Seamen. — The  cases  in  Scotland  recognise  a  hypothec 
in  favour  of  seamen  over  the  freight,  but  negative  any  right  over  the  ship 
not  founded  on  possession  {Seamen  of  "  Golden  Star"  1682,  Mor.  6259 ; 
Sands,  1708,  Mor.  6261).  There  is,  however,  no  doubt  that  a  hypothec  for 
wages  over  the  ship  would  ho.  recognised  in  a  modern  case,  as  it  is  in 
England  (Bell,  Com.  i.  562 ;  The  Louisa  Bertha,  1850,  14  Jur.  1006  ;  Queen, 
25  Q.  B.  D.  339).  This  hypothec  cannot  be  given  up  l)y  the  seamen  by  con- 
tract (Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  GO),  s.  156),  and 
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attaches  if  wages  are  due  for  scrviee   rendered  h)  the  sliii.,  whether  the 
owner  is  personally  lial.le  for  such  wages  or  not  {The  Castlcjatc,  [ISO:-".]  A. 

C.  38). 

The  master  has  tlie  same  lien  for  liis  wages  as  the  seamen,  even  ajthough 
he  may  lie  a  ]»art  owner  of  the  shi[»  {Tlic  Fenmia,  L.  If.  '1  A.  i^  E.  Go  ;  Mer- 
chant Shipping  Act,  1894,  s.  1G7).  It  was  held  in  England  that  the  master 
has  no  maritime  lien  for  his  disliursements  {2'he  Sara,  14  Apj).  Ca.  209), 
with  the  result  that  a  statutory  lien  was  introduced  (52  &  53  Vict.  c.  40, 
s.  1 ;  see  The  Orienta,  [1895]  P.  49).  Hypothec  for  disl)ursements  can  only 
he  exercised  for  deljts  for  which  the  owner  is  responsible,  whereas  the 
hypothec  of  the  master  for  wages,  like  that  of  the  seamen,  can  l>e  exercised 
for  services  done  to  the  ship,  whether  the  owner  is  personally  liable  there- 
for or  not  (The  Castlcj/afe,  [1893]  A.  C.  38). 

II Y POT  1 1  EC  FOR  S.UA'AGE,  ETC. — A  maritime  hypothec  is  allowed  for 
salvage  (Abbott  on  Shippiwj,  13th  ed.,  p.  717  ;  57  &  58  Vict.  c.  GO,  s.  547), 
but  not  for  towage  (  Westrup,  1889,  43  Ch.  D.  241).  There  is  no  hypothec 
for  necessaries  supplied  at  a  home  port,  whether  to  a  IJritish  or  a  foreign 
sliip  (iramilton,  1788,  Mor.  6269  ;  affd.  1780,  3  I'at.  148  ;  The  Ilenrich  Bjorn, 
188G,  11  App.  Ca.  270).  A  hypothec  for  repairs  and  necessaries  supplied  in 
a  foreign  port  is  recognised  by  the  institutional  writers  (Ersk.  iii.  1.  34  ; 
Bell,  Prill,  s.  1398),  but  would  appear  to  l)e  negatived  by  an  English  case 
{The  Rio  Tinto,  1883,  9  App.  Ca.  356). 

Preference  of  Maritime  Hypothecs  Inter  se.— In  a  com- 
petition between  maritime  hypothecs,  the  lien  of  seamen  for  their  wages^is 
])referable  to  a  claim  for  salvage,  or  to  a  lender  on  a  bottomry  bond  {The 
W.  F.  Safford,  1860,  Lush.  69).  Claims  for  salvage  rank  according  to  date, 
ihe  posterior  being  preferable  to  the  prior  claim,  in  respect  that  by  it  the 
subject  of  the  prior  claim  is  preserved  (M'Lachlan  on  Shippinr/,  4th 
ed.,  p.  740).  The  hypothec  for  collision  is  preferable  to  the  hypothec  for 
wages,  at  least  in  the  case  of  a  foreign  ship  {The  Elin,  8  P.  D.  129),  or  where 
the  owner  is  solvent  (see  opinion  of  L>r.  Lushington  in  the  Linda  Flw, 
1857,  Swa.  Ad.  309).  It  is,  however,  doubtful  whether  this  rule  would 
apply  in  the  case  of  a  bankrupt  owner  of  a  P>ritish  ship,  especially  in 
a  question  with  the  wages  of  seamen  who  were  not  responsible  for  the 
collision. 

[See  Abbott  on  Shipping.,  13th  ed.,  p.  868 ;  M'Lachlan  on  Shipping,  4th 
ed.,  p.  334 ;  :Marsden,  Co'Uisions  at  Sea,  Srd  ed.,  p.  78  ;  Ashburner, 
Mortgages,  p.  121.] 


Id  ccrtum  est  quod  ccrtiim  reddi  potesti— That 

is  regarded  as  tixcd  or  ascerlaini'd  which  can  be  dcU-rniincd.  Thus,  in  the 
contract  of  sale  it  is  essential  that  there  shall  be  a  certain  price  agreed 
upon  by  the  parties,  but  it  is  not  essential  that  the  price  shall  be  precisely 
fixed  at  the  time— it  being  sufficient  that  it  can  be  settled  by  reference  to 
some  determinate  standard,  or  by  reference  to  a  third  party. 


Identification  ;  Identity.— Every  article  which  is  to  he 
made  part  of  a  case  must  be  identitied,  and  its  connection  with  the  case 
must  be  proved  (Dickson,  s.  182."^\      Tn  criminal  cases  the  accused  is  him- 
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self  a  production,  and  must  l>e  identified.  Sometimes,  owing  to  lapse  of 
time  or  failure  of  memory,  a  witness  is  at  the  trial  doubtful  of  the  accused's 
identity.  In  such  a  case  it  is  sufficient  to  prove  that  at  an  earlier  period 
he  identified  a  person  in  custody,  if  it  he  established  aliunde  that  the  accused 
is  that  person  (  Wiuht,  183C,  1  Swin.  47  ;  Dickson,  ss.  263, 1776  ;  Macdonald, 
Crimes,  p.  486).  In  a  question  as  to  the  identit}-  of  an  accused,  who  was 
absent,  with  a  certain  person,  it  was  held  to  be  incompetent  to  prove  a 
statement  made  to  a  third  party  by  the  latter,  who  could  not  be  found 
{Monson,  1893, 1  Adam,  114,  where  Burnet,  1851,  J.  Shaw,  497,  is  commented 
on).  The  photograph  of  a  defender  in  an  action  of  divorce  who  has  been 
cited,  and  has  faded,  to  appear,  may  be  shown  to  the  witnesses  for  purposes 
of  identification  (L.  v.  L.,  1890, 17  E.  754)  ;  and  where  a  woman  was  tried  for 
bigamy,  Willes,  J.,  allowed  a  photograph  of  her  first  husband  to  be  shown 
to" witnesses  present  at  the  first  marriage,  in  order  to  estal)lish  his  identity 
with  the  person  mentioned  in  the  certificate  of  that  marriage  {Tolson,  4 
F.  &  F.  103 ;  see  Monson,  ut  supra).  A  person  who  cannot  be  a  witness 
may  be  shown  to  witnesses  in  order  to  1)6  identified  {Larg  &  Mitchell, 
1817,  2  Hume,  349,  note;  L'ri/cc,  1844,  2  Broun,  119;  Yates  &  FarJcc.% 
1851,  J.  Shaw,  528.  As  to  what  notice  is  sufficient,  see  M'Zean,  1836,  1 
Swin.  278  ;  Macdonald,  Crimes,  p.  482).  Further,  a  person's  statement  that 
he  heard  words  through  a  telephone,  and  recognised  the  voice,  has  been 
admitted  as  competent  evidence  as  to  the  identity  of  the  person  speaking 
through  the  telephone  (M'Giveran,  1894,  21  It.  (J.  C.)  69). 

Productions  are  generally  identified  by  the  labels  attached  to  them 
(Dickson,  s.  1776 ;  Macdonald,  Crimes,  p.  486  ;  see  Productions).  Where 
a  witness  l^ecame  l)lind  before  the  trial,  he  w\t,s  examined  regarding  an 
article  which  he  had  identified  when  in  possession  of  his  sight  (Taylor,  1838  ; 
Bell,  Notes,  246). 

It  may  be  observed  that  the  Criminal  Procedure  (Scotland)  Act,  1887, 
s.  68,  provides  that  "  when  in  the  trial  of  any  indictment  tlie  evidence  led 
shall  be  sufficient  to  prove  the  identity  of  any  person,  corporation,  or 
company,  or  of  any  place,  or  of  any  thing,  it  shall  not  l:»e  a  valid  ol)jection 
to  the  sufiiciency  of  such  evidence  that  any  particulars  set  forth  in  regard 
thereto  in  the  indictment  have  not  been  proved." 

As  to  the  proof  of  pre\dous  convictions,  see  Conviction  (Previous). 
As  to  the  admissiljility  of  extrinsic  evidence  for  the  purpose  of  identifying 
a  w-riting  referred  to  in  a  deed,  or  the  subject  of  a  deed,  or  the  person 
favoured  Ijy  it,  see  Parole.  As  to  cases  of  mistaken  identity,  see  Best, 
Evidence,  s.  517  :  Dickson,  s.  79  :  and  the  works  there  cited. 


Idiot.— See  Insanity. 


Id  tantum  possumus  quod  dc  jure  possumus.— 

This  rule  ("we  can  do  that  only  which  we  may  lawfidly  do")  applies  to 
obligations  or  contracts  in  themselves  unlawful,  and  to  uidawful  conditions 
cont'ained  in  contracts. — [Stair,   i.   3.    7;   Trayner,  Latin   Maxims.]      See 

lLLEr;AL   AND    IMMORAL    CONTRACTS;    CONDITIONAL   OBLIGATIONS. 


Ignorantia  juris  ncmincm  excusat— Ignorance  of  the 

law  excuses  no  one. — A  person   niiiy  plead  ignoi'aiice  ef  the  fact,  but  not 
i'morance  of  the  law.     See  Ekroi;  :  Condictio  indkiuti. 
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Illegal  and  Immoral  Contracts.    ^\'u  iiave  Keen, under 

Llic  (li.sciission  on  eunU'iicls  in  general,  thai  eeiLain  restrictions  are  set 
uiton  llie  ahsoliiic!  freedom  of  parties  to  enter  into  contractual  relations. 
These  are  classed  under  the  head  of  illegal  and  immoral  ccjntracts. 
Contracts  may  be  illegal  in  three  ways:  1,  The  law  may  regard  them 
as  void ;  2,  it  may  refuse  to  enforce  them  ;  .'»,  it  may  put  a  penally  upon 
them  without  reducing  them.  The  lirst  two  cla.sses  are  the  most 
important. 

1.  Co.wfh'ACTS  WHICH  are  Void. — {(i)  Hy  Stalule. — When  a  penalty  is 
imposed  by  Statute  upon  the  carrying  on  of  trade  in  a  particular  way,  or  the 
making  of  a  contract  by  certain  per.sons,  it  is  to  be  assumed  that  contracts 
made  in  breach  are  void.  The  penalty  must  bear  to  be  imposed  for  tlie 
benefit  of  the  pul)lic  in  general,  not  for  re^enue  purposes,  and  the 
penalty  must  be  recui'rent  to  bring  them  absolutely  under  this  head 
(Anson,  v.  s.  1).  To  this  head  belong  the  sale  of  offices  of  public  trust 
in  the  departments  of  revenue,  administration  of  justice,  or  other  pulilic 
departments,  at  home  or  abroad,  which  is  }»rohil)ited  by  Statutes  based 
on  the  policy  of  tlie  common  law  (5  &  6  Edw.  vi.  c.  16 ;  49  Geo.  iir.  c.  120, 
and  cases  (quoted  Bell,  Prin.  s.  36  (5)  (a)).  For  summary  of  such 
contracts,  see  Tollock,  2nd  ed.,  682). 

(h)  At  Common  Laiv. — (1)  Contracts  contra  honos  mores,  e.g.  contracts 
inciting  to  crime  (Stcicart,  1752,  Mor.  9466 ;  Grant,  1786,  Mor.  9571),  or 
for  the  price  of  prostitution  (this  does  not  apply  where  injury  'has 
been  sustained,  Durham,  1622,  Mor.  9469,  and  cases  (quoted  Bell,  Frin.  s. 
37  (d)) ;  contracts  for  indecent  or  mischievous  purposes  (Fearce,  35  L.  J. 
Ex.  134,  L.  1\.  1  Ex.  213 — in  this  case  a  contract  for  the  hire  of  a 
In'ougham  to  a  harlot  for  purposes  of  display  was  held  "null"),  or  i)re- 
judicial  or  ollensive  to  others,  c.(/.  where  a  creditor,  in  fraud  of  agreement 
to  accept  a  composition,  stipulates  for  a  preference  to  himself  (2  Bell's 
Com.  (M'Laren's  ed.),  370,  395,  399),  or  where  a  partner  deals  on  his  own 
account  in  the  matter  of  his  agency;  contracts  inconsistent  with  puldic 
arrangements  {Blackford ,  8  T.  li.  89) ;  or  contracts  bribing  the  appointment 
of  a  ftictor  or  tutor  dative  to  a  pupil  {Muschat,  1639,  Mor.  9456 ;  Scott, 
1736,  Mor.  13433). 

(2)  Contracts  inconsistent  with  public  policy,  {a)  Contracts  against 
the  policy  of  the  domestic  relations,  e.g.  a  restraint  on  marriage,  or 
marriage  with  a  particular  person,  is  void ;  likewi.se  a  contract  providing 
for  future  separation  (Eraser,  H.  &  W.  911).  Marriage  brocage  bonds, 
or  contracts  for  rewarding  match-making,  fall  under  this  head  {Campbell, 
1678,  Mor.  9505). 

{l))  Contracts  in  restraint  of  the  liberty  of  the  person,  if  absolute,  are 
Aoid.  This  does  not  apply  to  service  (service  for  life,  see  Eraser,  M.  &  S.  3), 
nor  to  restrictions  on  trading  in  particular  districts;  but  restraints  on 
trade  are  Ijad  "  unless  they  are  natural  and  not  unreasonable  for  the 
protection  of  the  parties  in  dealing  with  the  particular  trade  or  business" 
{Leather  Cloth  Co.,  L.  K.  9  E(i.  345,^39  L.  J.  Ch.  86). 

{c)  Contracts  disturbing  public  arrangements  or  impeding  justice  are 
void,  e.g.  agreement  liy  a  }»arochial  schoolmaster  to  hold  his  ollice  at 
pleasure  {Di'jf,  1799,  Mor.  9576:  Gardner,  1835,  1:5  S.  664);  or  by  a 
minister  not  to  ask  a  second  augmentation  of  stipend  {L\  of  Kelly,  1803,  ]\Ior. 
15710);  simoniacal  pactions  {Maxwell,  1775,  Mor.  9580);  contracts  for 
restraining  testimony  {Pool,  1  Camp.  55) ;  for  forbearing  to  expose  adultery 
or  sue  for  divorce  ((i'/yyw,  2  John.  &  11.517:  Brown,  I  Ex.  Div.  5):  for 
compromising  felony  or  procuring  pardon  {Stewart,  1752,  ]Mor.  9465,  and 
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cases  quoted  Bell,  Frin.  s.  41  {g)):  i\)r  iiulemiiifying  a  magistrate  or  jailor 
for  a  prisoner's  escape  (Shoolbred,  17 89,  Mor.  9468  ;  Zamb,  1865,  3  M.  li05) ; 
for  defeating  the  anti-slavery  laws  (Gibson,  1828,  6  S.  733,  and  12  S.  683  ;  affd. 
1835,  14  S.  166,  and  cases  quoted  Bell,  P/-wi.  s.  41  («'));  for  preventing  a 
lumkrupt  from  making  a  full  disclosure  (Ncrot,  3  T.  R.  17). 

(d)  Contracts  for  defeating  the  revenue  laws  are  void  (3  Ersk.  3.  3  ; 
Story,  Conflict  of  Laws,  ss.  246,  259 ;  see  Bell,  Frin.  s.  42). 

(c)  Contracts  inconsistent  with  the  national  war  policy  are  void  (1  Bell, 
Com.  303  :  Reports  of  Lord  Howell's  Judgments  in  Admiralty,  by  Robinson, 
1798,  1808;  Edwards,  1808,  1811;  Dodson,  1811,  1822;  Home  on 
Captures,  etc.). 

2.    Co.\TRACTS   WHICH  THE  LaW  REFUSES  TO  ENFORCE. — In  this  CaSC 

the  contract  is  not  void  ah  initio,  as  it  is  in  the  cases  considered  above,  but 
as  it  is  voidable  by  either  of  the  parties  the  maxim  holds  "melior  est 
conditio  possidentis  vel  defendentis,"  and  "no  Court  will  lend  its  aid  to  a 
man  who  founds  his  cause  on  an  immoral  or  illegal  act "  (per  Ld.  Mansfield 
in  Holman,  Cowp.  341).  Money  paid  in  furtherance  of  an  unlawful  contract 
is  irrecoverable  {Tudal,  L.  R.  4  Q.  11  309),  though  it  is  recoverable  until 
the  agreement  is  performed  {Taylor,  1  Q.  ]>.  D.  291);  and  a  completed 
transfer  of  property,  though  illegal,  cannot  be  reduced  {Aycrst,  42  L.  J. 
Ch.  690). 

(1)  An  obligation  l)y  a  client  to  pay  a  sum  of  money  to  his  agent,  in 
addition  to  his  business  charges,  will  not  be  enforced  {Anstruther,  1856,  18 
D.  405:  Logans  Trs.,  1885,  12  R.  1094). 

(2)  Gaming  debts  are  irrecoverable  (under  this  category  are  included 
Stock  Exchange  transactions  for  differences),  but  bond  fide  holders  for  value 
of  bills,  notes,  and  mortgages  arising  therefrom  have  an  efi'ectual  right  of 
payment  (Prof.  Bell  in  1  ///.  488).  And  brokers  and  turf  commission 
agents  can  recover  money  really  paid  for  principals  (Foulds,  1857,  19  I). 
803,  and  cases  quoted  Bell,  Fri7i.  37  (n)). 

(3)  No  one  may  sue  for  the  price  of  spirituous  liquors  to  Ije  consumed 
on  the  premises  (this  does  not  apply  to  wine,  Alexander,  1824,  2  S.  788,  f.  n.), 
unless  the  de])t  has  been  contracted  bond  fide  to  the  extent  of  twenty  shillings 
at  one  time,  or  when  delivered  elsewhere,  in  quantities  of  at  least  a  reputed 
quart  at  once  (24  Geo.  ii.  c.  40  ;  25  &  26  Vict.  c.  38  ;  Alexa.nder  &  Co.,  1824, 
2  S.  788,  f.  n.).  A  bill  granted  for  an  account,  part  of  which  is  for  tippling, 
is  wholly  vitiated  {Maitland,  1848,  11  D.  71). 

(4)  A  printer  cannot  sue  for  an  account  unless  his  name  appears  on  the 
first  and  last  page  of  every  book  printed.  (It  appears  not  to  be  always 
customary  to  insert  the  name  at  the  beginning.) 

(5)  Contracts  made  according  to  illegal  weights  and  measures  are  not 
enforceable  ;  nor  are  sales  by  lottery  (10  Will.  iii.  c.  23,  and  4  Geo.  iv.  c.  60  ; 
C/iristison,  1881,  9  R.  34) ;  likewise  payments  of  wages  in  contravention  of 
the  Truck  Act  cannot  be  enforced  (1  &  2  Will.  iv.  c.  37,  and  50  &  51  Vict. 
c.  46) ;  an  unregistered  medical  practitioner  cannot  sue  for  fees  (21  &  22 
Vict.  c.  90,  ss.  31  and  32). 

3.  Contracts  on  which  a  Penalty  is  imposed  which  may  be 
Enforced  on  Payment  of  the  Penalty. — We  have  seen,  under  1.  {a), 
that  a  penalty,  when  recurrent,  has  a  prohibitive  effect  and  renders  void 
contracts  made  in  violation  of  the  proliibition.  l^)ut  a  Statute  may  imj)ose 
a  penalty  without  declaring  contracts  in  violation  of  its  terms  to  be  illegal. 
The  distinction  between  this  and  the  case  discussed  lies  in  the  single 
imposition  or  recurrence  of  the  penalty ;  where  it  is  imposed  once  only  it 
is  not  presumed  to  operate  as  a  proliibition  the  breach  of  which  renders  a 
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(jtJuLraeL  Mjid.  it  will  Lliu.s  Itc  .seen  LluiL  cuuLmct.s  i'allin;^  iiiidur  this  lioail 
are  not  "  illegal  contracts  "  at  all,  and  therefore  do  not  fall  to  be  discussed 
here.  They  are  only  made  more  expensive  l»y  the  Legislature  {Brown, 
10  B.  &  C.  93),  perhaps  merely  to  i)r(itect  the  revenue,  or  to  render  more 
dillicult  contracts  which  IVn-  diiierent  reasons  are  undesirable. 


Illeg'al  Drilling.— See  Duilling  (Illecal). 


Illegitimate  Children;  Illegitimacy.— See  IUstaud; 
(JiFT  OF  JiAsTAKDv;  Last  Heik ;  Succession;  Custody  of  Ciiilducn; 
Ali.mkxt:  Legitimacy;  Legiti.matigx. 


Imbargo.— See  Embakgo. 

Imbecile. — See  Insanity;  Cikcumventjon  (Facilitv  andj. 

Impeachment — The  procedure  by  wliich  a  person   is   accused 

before  the  lluu.se  uf  Lords  by  members  of  the  House  of  Commons.  Im- 
peacinnents  are  reserved  for  extraordinary  crimes  and  extiaordinary 
otfenders, — for  high  crimes  and  misdemeanours  beyond  the  reach  of  the 
law, — "but  by  the  law  of  Parliament  all  persons,  whether  peers  or 
commoners,  may  be  impeached  for  any  crimes  whatever"  (Erskine  May, 
rarliamcntary  Fractice,  10th  ed.,  G25).  The  Commons  are  the  accusers 
— "as  the  great  representative  inquest  of  the  nation,"  they  fir.st  find  the 
crime,  and  then,  as  prosecutors,  support  their  charge  before  the  Lords, 
who  exercise  the  functions  of  both  a  court  and  a  jury,  and  give  judgment 
on  the  charge  preferred  {ib.  50).  (For  procedure,  see  P^rskineMay, 
626  d  seq.) 

I m pignoration. —See  Pled(;e. 


Imposition. — See  Falsehood,  Fkaud,  and  Wilful  Lmiu-sition; 

Fkaud. 


Impotency    as     Impediment    to    IVIarriage See 

]\L\1UUAGE. 


Impressment  of  Carriages.— The  impressment  of  carriages 
for  military  purposes  is  regulated  by  the  Army  Act,  1881  (44  &  45  Vict. 
c.  58),  Part  iii. 


Imprisonment. — See     Punishment:     Piusgns;     Arbitrary 

Punishment. 
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Imprisonment  for  Debt. — The  al)olition  of  iiuprisonment 
for  civil  debt  in  all  ordinary  cases  has  made  tliis  subject  largely  one  of 
liistorical  interest  to  the  modern  practitioner. 

Under  the  early  common  law  the  power  of  imprisonment  was  a  special 
remedy  conhned  to  merchants  and  to   the  case  of  obligations   ad  facta 
iva'standa.      It   was   first   introduced  as   a  general  remedy   througli    the 
influence     of     the    clergy,    being     established     to     enforce    t]ie    decrees 
of  the  Ecclesiastical   Courts  as   the  punishment   of  disobedience   and   of 
rebellion  against  God  and  the  Church.      After  the  excommunicating  and 
judicial  powers  of  the  Church  were  extinguished  in  this  country  by  the 
Keformation,  the  remedy  of  hnprisonment  for  debt  was  adopted  by  the 
Civil  Courts ;  and  by  successive  Statutes  it  came  to  be  established  that 
decrees,   including   decrees   of   registration  pronounced   by    the    Court  of 
Session,'  or  decrees  of  Commissaries,  Sheriffs,  or  Magistrates,  provided  they 
were  presented  to  the  Court  of  Session  and  had  the  authority  of  that  Court 
interponed  thereto,  should  be  executed  hj  horning  and  poinding.    The  warrant 
of  hornino-  ^vas  that  upon  which  imprisonment  proceeded.     It  authorised  a 
charge  fw  pavment,  and,  on  failure,  the  denunciation  of  the  debtor  as  a 
rebel     All  the  effects  of  actual   rebellion   followed.     Not  only  was  the 
debtor  liable  to  imprisonment  on  the  king's  warrant  of  caption,  Ijut   his 
moveable   goods  were  forfeited  to  the  Crown,  and   were    ordered   to   be 
thencefortlf"  inventoried  and  inbrought  to  the  king's  use";  and  these  con- 
sequences of  insolvency  became  the  common  mode  of  execution  for  the 
most  trilling  debts,  the  gift  of  escheat  being  burdened  with  payment  of 
the  debt  for  which  the  denunciation  proceeded  (Bell,  Com.  ii.  434).      The 
casualty  of  escheat  incurred  by  horning  and  denunciation  for  civil  causes 
continued  in  force  until  1747,  when  it  was  abolished  by  the  Act  20  Geo.  ii. 
c.  50.     Execution  by  imprisonment,  however,  continued  a  competent  form 
of  diiic^ence  for  civil  debt  until  the  passing  of  the  Debtors  (Scotland)  Act, 
1880  (43  &  44  Vict.  c.  34),  which  abolished  imprisonment  for  civil  debt  in 
all  ordinary  cases  (see  infra).     Imprisonment  by  caption  could  originally 
only  proceed  on  a  decree  or  warrant  from  the  Court  of  Session,  either  a 
decree  in  action,  a  decree  by  registration,  or  a  decree  in  supplement  of  the 
judc^ment  of  an  inferior  Court,  or,  in  revenue  cases,  on  a  writ  of  extent  or 
'fiat°of  Exchequer.     By  1  &  2  Vict.  c.  114,  s.  9,  it  was  made  competent  to 
imi)rison  upon  an  extract  decree  of  a  Sheriff.     The  older  procedure  was  as 
follows-  (1)  Upon  the  warrants  above  mentioned,  letters  of  horning  under 
the  Si'Hiet  were  issued  {Jurid.  Styles,  vol.  iii.  343  et  seq.),  upon  which  the 
deljtor^vas  charged  to  pay.     On  the  exi)iry  of  the  charge  witliout  payment, 
the  debtor  was  denounced  a  rebel  (or  "  imt  to  the  horn"),  this  being  done 
within  year  and  day  of  the  charge.     The  horning  with  the  messenger's 
execution  of  the  charge  and  of  the  denunciation  were  then  registered  m  the 
remaster  of  lunnings,  and   the  horning  as  returned,  with  the   doquet    of 
registration  upon  it,  was  the  ground  of  a  new  application  to  the  Court  of 
Session  for  letters  of  capti(jn.'    A  new  and  simpler  procedure  was  intro- 
duced by  the  Personal  Diligence  Act  (1  &  2  Vict.  c.  114),  which  was  there- 
after usually  adopted.      It  was   enacted    that  an   extract   decree   sliould 
contain  a  warrant  to  charge  the  debtor  to  pay  under  pain  infer  alia  of 
imprisonment,  and  that  it  should  be  lawful  l)y  virtue  of  such  extract  to 
chart<-e  the  debtor,  and  tliat,  after  the  expiration  of  the  days  of  charge,  it 
should  be  competent  within  year  and  day  to  register  the  execution  of  charge 
in  the  re^^ister  of  hornings,  which  registration  should  have  the  same  effect 
as  if  the  debtor  had  been  denounced  rebel,  and  the  letters  of  horning,  etc., 
had  been  re^nstered,  conform  to  the  older  practice  (see  su^ra).     On  the 
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execution  being  recorded,  tlie  keeper  of  the  register  writes  on  the  extract 
and  on  the  execution  (if  written  on  paper  apart)  a  certificate  of  registration, 
and  a  warrant  to  imprison  may  then  be  obtained  l)y  a  writer  to  the  signet 
(or,  in  the  case  of  a  Sheriff  Court  decree,  the  creditor,  or  a  procurator  of 
Court)  endorsing  and  sul)scribiiig  on  the  extract  a  minute,  wliereuiton  the 
r>ill  Chiiiid)er  Clerk  (or,  in  the  Sherilf  Court,  the  Shcrill'  Clerk),  being  pre- 
sented with  the  extract  execution,  certificate  of  registration  and  endorsed 
minute,  writes  on  the  extract  a  deliverance,  "  Fiat  ut  jjetitur  " ;  and  it  is 
lawful,  in  virtue  of  said  extract  and  deliverance,  to  search  for,  take,  apprehend, 
antl  imprison  the  deljtor  in  like  manner  as  if  letters  of  caption  had  been 
issued  under  the  Signet  (1  &  2  Vict.  c.  114,  ss.  1,  3,  5,  6,  9,  10,  11). 

In  order  to  the  legal  apprehension  of  the  debtor  it  is  necessary 
(1)  that  the  messenger  have  his  blazon  displayed  ;  (2)  that  he  exhibit  to  the 
debtor  the  warrant  of  incarceration  ;  and  (3)  that  he  touch  the  debtor  with 
his  wand  of  peace.  It  is  only  by  the  observance  of  these  formalities,  or 
by  actual  incarceration,  that  the  debtor  is  legally  made  prisoner  (Bell, 
Com.  ii.  436). 

Persons  imprisoned  for  del)t  must,  if  able,  maintain  themselves  while  in 
custody.  By  the  Act  of  1G9G,  c.  32,  commonly  known  as  the  "  Act  of  Grace," 
it  was  provided  that  an  incarcerating  creditor  should  be  bound  to  aliment 
his  debtor  if  the  latter  were  unable  to  do  so  himself,  and  that,  failing  his 
making  provision  for  such  aliment  as  required  by  the  Act  within  ten  days 
after  being  ordered  to  do  so,  the  debtor  should  be  liberated.  This  Statute 
was  amended  and  improved  by  the  Act  6  Geo.  iv.  c.  62.  See  Act  of 
Grace. 

The  process  of  ccssio  hononim  was  at  an  early  period  introduced  into  this 
country  to  mitigate  the  severity  of  the  law  of  imprisonment  for  debt. 
Uniler  the  law  of  cessio  as  ultimately  developed,  a  debtor  who  had  been  for  a 
month  in  prison  for  a  civil  del)t  might,  under  certain  conditions,  obtain 
liljeration  on  executing,  in  favour  of  his  creditors,  a  disposition  omnium 
honor  urn,  whereby  he  surrendered  to  them  all  his  funds  and  estate  in  order 
to  payment  of  their  debts.     See  Cessio. 

Under  the  privilege  of  sanctuary,  civil  debtors  (other  than  Crown 
debtors)  were  from  a  remote  period  enabled  to  obtain  immunity  from 
personal  diligence  by  retreating  to  certain  privileged  precincts,  such  as  the 
royal  palaces  and  churches.  Ptcligious  sanctuaries  were  abolished  at  the 
Peformation.  The  mint,  or  "  cunzie  house,"  was  formerly  a  sanctuary. 
Edinburgh  Castle  was  at  one  time  thought  to  be  so  also,  but  the  contrary 
was  decided  in  1714  {M'Kay,  M.  14305).  The  only  sanctuary  which  has 
existed  within  modern  times  is  the  "  Abbey  of  Holyrood  House,"  and  it  still 
retains  its  privileges.  The  sanctuary  affords  no  protection  to  criminals,  nor 
to  persons  under  diligence  for  performance  of  a  fact  within  their  own  power, 
nor  to  Crown  debtors.     See  Abbey;  Sanctuary;  Bell,  Com.  ii.  461. 

Imprisonment  for  debt  was  abolished  in  Scotland  by  the  Debtors 
(Scotland)  Act,  1880  (43  &  44  Vict.  c.  34),  except  in  the  following  cases: 
(1)  Taxes,  fines,  or  penalties  due  to  Her  Majesty,  and  rates  or  assessments 
lawfully  imposed  or  to  be  imposed.  (2)  Sums  decerned  for  aliment  (s.  4). 
In  these  excepted  cases  it  was  further  provided  by  the  Act  that  no  person 
should  be  imprisoned  for  a  longer  period  than  twelve  months  {ih.,  see  infra; 
Walker,  1881,  9  P.  249). 

The  Act  is  declared  not  to  affect  the  apprehension  or  imprisonment  of 
any  person  under  a  warrant  granted  against  him  as  being  in  mcditatione 
fiig(t\  or  under  any  decree  or  obligation  ad  factii.m  j^ra'standum  (s.  4). 

The  exemption  from  ordinary  diligence  by  imprisonment  was  extended 
VOL.  VI.  n 
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to  alimentary  debts  by  the  Civil  Imprisonment  Act,  1882  (45  &  46  Vict. 
c.  42);  but  it  was  thereby  enacted  (s.  4)  that  any  Sheriff  or  Sheriff- 
Sul>stitute  may  connnit  to  prison,  for  a  period  not  exceeding  six  weeks,  or 
nntil  payment  of  tlie  sum  or  sums  of  aliment  and  expenses  of  process 
decerned  for,  or  such  instalment  or  instalments  thereof  as  he  may  appoint, 
or  until  the  creditor  is  otherwise  satisfied,  any  person  who  wilfully  fails  to 
pay  within  the  days  of  charge  any  sum  or  sums  of  aliment,  together  with 
the  expenses  of  process,  for  which  decree  has  been  pronounced  against  him 
by  any  competent  Court,  provided — 

1.  That  the  warrant  to  commit  to  prison  may  be  applied  for  by  the 
creditor  without  any  concurrence. 

2.  That  the  application  shall  be  disposed  of  summarily  and  without 
written  pleadings. 

3.  That  the  failure  to  pay  shall  be  deemed  wilful  until  the  contrary  is 
proved ;  but  a  warrant  shall  not  be  granted  if  it  is  proved  to  the  satisfaction 
of  the  Sheriff  or  Sheriff-Sul)stitute  that  the  debtor  has  not,  since  the 
commencement  of  the  action  in  which  the  decree  was  pronounced,  possessed 
or  been  able  to  earn  the  means  of  paying  the  sum  or  sums  in  respect  of 
which  he  has  made  default,  or  such  instalment  or  instalments  thereof  as 
the  Sheriff  or  Sheriff-Sul)stitute  shall  consider  reasonable. 

4.  That  a  warrant  of  imprisonment  may  l)e  granted  of  new,  subject  to 
the  same  provisions  and  conditions,  at  intervals  of  not  less  than  six  months, 
against  the  same  person,  in  respect  of  failure  to  pay  the  same  sum  or  sums 
of  aliment  and  expenses  of  process,  if  or  in  so  far  as  still  remaining  due,  or 
such  instalment  or  instalments  thereof  as  the  Sheriff  or  Sheriff-Substitute 
shall  consider  reasonable,  or  any  sums  afterwards  accruing  due  under  the 
decree,  or  such  instalment  or  instalments  thereof  as  the  Sheriff  or  Sheriff- 
Substitute  shall  consider  reasonable. 

5.  That  the  imprisonment  shall  not  to  any  extent  operate  as  a  satisfac- 
tion or  extinction  of  the  debt,  or  interfere  with  the  creditor's  other  rights  or 
remedies  for  its  recovery. 

6.  That  the  creditor  shall  not  be  liable  to  aliment  or  contribute  to  the 
aliment  of  his  debtor  while  incarcerated  under  the  warrant,  but  that  the . 
incarcerated  debtor  shall  l)e  subject  to  the  enactments  and  rules  as  to 
maintenance,  work,  discipline,  and  otherwise  applicable   to   the   class   of 
prisoners  committed  for  contempt  of  Court. 

The  Sheriffs  judgment  committing  a  person  to  prison  may  be  reviewed 
by  the  Court  of  Session  (Tevendcde,  1883,  10  E.  852),  although  it  has  been 
questioned  whether  a  judgment  refusing  a  warrant  would  be  appealalile 
(lb.).  An  appeal  from  the  Sheriff-Substitute  to  the  Sheriff  seems  to  be 
incompetent  (see  Strain,  1886,  13  E.  1029).  Payment  of  arrears  of  aliment 
may  be  enforced  by  imprisonment  under  the  Act  (Cain,  1892,  19  E.  813). 

The  1882  Act  also  modified  the  liability  to  imprisonment  in  the  case 
of  rates  and  assessments  (see  suj)ra),  hy  enacting  that  no  person  shall,  on 
account  of  failure  to  pay  rates  and  assessments,  be  imprisoned  for  a  longer 
period  than  six  weeks  in  all,  at  the  instance  of  the  rating  authority  or 
authorities  of  any  one  parish,  combination,  district,  county,  or  burgh,  in 
respect  of  his  failure  to  pay  the  rates  and  assessments  due  for  any  one  year, 
without  prejudice  to  any  other  rights  and  remedies  competent  to  the  rating 
authority  (45  &  46  Vict.  c.  42,  s.  5). 

By  the  Debtors  Act,  1880,  it  is  provided  that  at  least  once  in  every 
four  weeks  it  shall  be  the  duty  of  the  governor  or  principal  officer  in  charge 
of  every  prison  in  Scotland  to  make  a  report  to  the  Sheriff  of  the  county 
within  which  such  prison  is  situated,  setting  forth  the  name  and  designation 
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of  every  civil  prisoner  detfiiiie<l  in  such  prison,  the  ground  and  warrant  of 
his  iinprisoniiiont,  and  the  period  fcjr  wliich  lie  has  been  so  detained ;  and 
it  shall  he  lawful  for  the  Shcrilf  Uj  direct  any  civil  prisoner  to  be  bron;,dit 
before  him,  and,  if  he  shall  think  lit,  the  Sherill'  may  determine  that  Uie 
assistance  of  one  of  the  procurators  for  the  poor  shall"  be  aflorded  to  such 
prisoner  in  raising  a  process  of  (■cssiu  hunornm  (4o  &  44  Vict,  c,  M,  s.  10), 

For  the  law  apphcal)le  to  the  apprehension  and  detention  of  debtors  in 
medltatloncfiKja',  reft'rcnce  may  be  made  to  the  article  Mkdit.vtio  fug.i:. 

[Bell,  Com.  ii.  4:!0  ct  scq.;  Bell,  rrin.  s.  2311  et  scq.\  Goudy  on 
JUankrivptcy,  G19.] 


Imprisonment    (Wrongful).— See    Malicious   PitosEcu- 
TiON  ;  Wi{OX(.;fi;l  I.mpkiso.nmknt. 


I m probation  of   Deeds  ex  facie  Probative.—  A  deed 

ex  facie  probative  will  be  reduced  on  proof  that  the  subscriptions  of  the 
party  and  witnesses  are  forged,  or  that  the  witnesses  did  not  at  the  time 
know  the  party,  or  did  not  see  him  suliscribe,  or  that  tlie  party  did  not  at 
the  time  of  the  witnesses'  subscribing  acknowledge  his  subscription  (see  the 
Act  1681,  c.  5  ;  E.  of  Fife,  1825,  4  S.  340 ;  1826,  2  W.  &  S.  166). 

The  evidence  of  tlie  attesting  witnesses  is  admissil)le  in  all  such  cases 
{Franl;  1795,  ]\I.  16824 ;  Suxmy,  1807,  M.  App.  "  Writ,"  No.  7  ;  Clcland,  1837, 
1  D.  254  ;  Morrison,  1862,  24  1).  625  ;  18G3,  1  M.  304) ;  but  the  weight  to  be 
attached  to  it  depends  upon  the  grounds  of  the  reduction  and  the  circum- 
stances of  the  case.     The  evidence  of   witnesses  who,  while   they  admit 
their  signatures,  atlirm  tliat  they  did  not  see  the  granter  sign,  or  hear  him 
acknowledge   his   subscription,  is   open    to  grave  suspicion.     They  might 
have  declined  to  answer ;  for,  by  making  such  an  admission,  they  render 
themselves  liable,  under  the  Act  1681,  c.  5,  to  the  pains  of  accession  to 
forgery.       They    are    thus    ultronous    witnesses,    and    are    unworthy    of 
credit,  unless  they  are  able  to  give  an  explanation  so  satisfactory,  or  are 
corroborated  so  amply,  as  to  compel  conviction  {>Smith,  1824,  2  Sh.  App.  265, 
287;  Clcland,  ut  supra;  Baird's    Tr.,  1883,  11    E.  153;  Dickson,  s.  906).' 
It  is  to  be  observed,  however,  that  the  importance  to  be  attached  to  these 
considerations  depends  largely  on  the  character,  status,  and  education  of 
tlie  witnesses  (Clcland,  ut  supra,  per  Ld.  Gillies  ;  Morrison,  1862,  24  D.  625, 
per  Ld.  Justice  Clerk  Inghs).     AVhere  it  is  not  disputed  that  the  granter's 
subscription  is  genuine,  and  made  for  the  purjiose  of  binding  him  by  the 
deed  in  question,  he   is   barred   from  challenging  it  on  such   a  latent  or 
technical  ground  (Baird's  Tr.,  id  supra).     Deeds  have  l)een  sustained  where, 
while  one  of  the  witnesses  deponed  against  his  attestation,  he  was  con- 
tradicted by  other  evidence  (Henderson,  1678,  M.  11552,  12669),  or  his  was 
the  only  evidence  against  the  deed  (see  Clcland,  1837,  15  S.  1246),  or  the 
other  witness  airirmed  his  attestati(ni  (ih.,  cf.  Baird's  Tr.,  ut  supra;  and  see 
Connnissari/  of  Glasijou:,  1673,  M.  12661),  or  was  dead  (see  Stair,  iv.  20.  23; 
Ersk.  iv.  4.  70;  Sihhcdd,  1776,  U.   16906),  or  was  not  adduced  (Stcu-art, 
1672,  :\I.  12654;  cf.  Tennant,  1675,  M.  12667).     A  deed  will  be  sustained 
although  the  witnesses  declare  that  they  do  not  remendter  subscribing,  or 
seeing  the  testat(»r  subscribe,  or  hearing  him  acknowledge  his  subscrijition 
(S>/m,  1708,  i\I.  16713,  16891 ;   Vounij',  1770,  M.  1690o ;  Franl;  1795,  M. 
16824 ;  Morrison,  ut  supra  ;  cf.  Condic,  1823,  2  S.  432).    AMien  the  witnesses 
deny  the  signatures   attributed  to   them,  the  question   of   forgery  or  of 
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mistaken  identity  nnist  lie  determined  upon  a  consideration  of  tlie  whole 
evidence  in  the  case  (Dickson,  s.  902). 

It  is  thought  that  it  is  not  obligatory  upon  tlie  cliallcnger  of  a  deed 
to  adduce  the  instrumentary  witnesses  (Dickson,  ss.  913,  914.  See  Best 
Evidenck). 

[Dickson,  Evidence,  ss.  900-915.]  See  CoMrAiiATio  litterarum; 
Forgery  ;  Opinion  Evidence. 


Improbatory  Articles.— See  Eeduction;  Abiding  by. 


Improvements. — See  Leases;  Agricultuiial  Holdings  Acts; 
Entail  ;  Meliorations. 


I  n  ce  n  d  i  a  ry .  —See  Fire-raising. 


Incest. — Incest  is  the  crime  of  carnal  intercourse  between  persons 
within  the  degrees  of  relationship  set  forth  in  the  eighteenth  chapter  of 
Leviticus.  This  portion  of  tlie  Mosaic  law  was  embodied  in  the  law  of 
Scotland  by  the  Act  1567,  caps.  14,  15.  The  following  are  the  forbidden 
degrees  enumerated  in  Leviticus  (chap,  xviii.  14  et  seq.) : — 

Parent  and  child. 

Step-parent  and  step-child. 

Parent-in-law  and  child-in-law. 

Grandparents  and  grandchildren ;  and,  by  construction,  ascendants  and 
descendants  of  remoter  degree  (Eraser,  H.  &  W.  i.  70). 

Husband  and  granddaughter  of  his  wife. 

Wife  and  grandson  of  her  husband. 

Brother  and  sister. 

Half-brother  and  half-sister. 

Uncle  and  niece  (see  Jean  Stewart  and  John  Wallace,  jun.,  1845,  2  Broun, 
544). 

Aunt  and  nei)hew ;  and,  by  construction,  granduncles  and  grandnieces, 
grandaunts  and  grandnephews  (Eraser,  H.  &  W.  i.  72). 

Nephew  and  uncle's  wife. 

Niece  and  aunt's  husband. 

Man  and  brotlier's  wife.  It  is  doubtful  whether  connection  between  a 
man  and  his  brother's  widow  is  incestuous  (see  Deut.  xxv.  5 ; 
Eraser,  H.  &  W.  i.  72).  Hume  mentions  a  case  in  which  it  was  held 
to  be  so  {Irvine,  Hume,  i.  449). 

Woman  and  sister's  liusl)and  (see  Oman,  1855,  2  Irv.  146). 

AVife  and  husband's  brother's  or  sister's  son. 

Husband  and  wife's  brother's  or  sister's  daughter.  By  construction 
this  is  extended  to  the  grandchildren  of  the  spouse's  brother  or  sister 
(Eraser,  H.  &  W.  i.  75).  Hume  refers  to  a  case  {Bcatson,  i.  450) 
where  connection  Ijetween  a  husband  and  his  wife's  niece  was  held 
relevant  to  infer  only  an  arbitrary  punishment.  Hume  mentions  the 
following  additional  cases  which  have  occurred  in  practice : 

Widower  and  the  daughter  of  his  wife's  brother  in  half  blood  {Blair, 
Hume,  i.  450). 

Husband  and  the  sister  of  his  wife's  mother  {Gourlay,  Hume,  i.  450). 
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At  one  timo  it  was  lield  tliat  intercourse  between  a  man  and  two  sisters, 
or  a  woman  and  two  brothers,  where  there  was  no  marriage,  was  incestuous ; 
but  this  would  not  be  held  now.  The  only  case  in  whicli  a  bastard  can 
have  incestuous  connection  is  with  his  mother;  but  it  has  not  been 
expressly  decided  that  this  is  incest. 

There  nnist  have  been  actual  connection  between  the  parties  to 
constitute  the  crime  of  incest.  lint  attemi)t  to  commit  incest  is  a  relevant 
charge,  both  at  common  law  (Russell,  1809,  1  Coup.  441,  note;  Simpson, 
1870,  1  Coup.  437 ;  JlPOull,  1874,  2  Coup.  538)  and  by  statute  (50  &  51 
Vict.  c.  35,  s.  Gl). 

The  parties  must  have  known  that  tlu^y  were  related  within  the 
forbidden  degrees ;  but,  if  the  crime  is  establislied,  the  onus  of  disproving 
presumed  relationship  is  thrown  on  the  accused. 

If  l)oth  parties  are  puberes,  botb  are  guilty  of  the  crime,  and  one  of  the 
parties,  if  bi^yond  pupilarity,  cannot  be  adduced  as  a  witness  against  the 
other,  unless  he  or  she  has  been  charged  with  the  crime,  and  accepted  by 
the  Crown  as  Queen's  evidence. 

Punishment. — The  punishment  of  incest  under  the  Act  of  1567  is  death. 
The  penalty  is  now  imprisonment  or  penal  servitude  (50  &  51  Alct.  c.  oij, 
s.  56). 

[Hume,  i.  452;  Alison,  i.  565  ;  More,  ii.  414;  Macdonald,  202 ;  Anderson, 
Crim.  Law,  92.] 

See  Marriage;  Affinity. 


Inciting   to    Mutiny   or    Desertion. —See   Seducing 
EoYAL  Forges  to  Mutiny  or  JDesertion. 


Income  Tax. — Tn  the  present  article  it  has  been  found  im- 
possible to  trace  the  various  changes  which  have  been  made  in  the 
income  tax  and  its  incidence.  Tlie  great  number  and  length  of  the  Acts 
of  Parliament  dealing  witli  the  subject  have  made  it  necessary  to  omit 
many  details  as  to  the  complicated  machinery  by  which  the  income 
tax  system  is  worked.  The  plan  adopted  in  this  article  has  been  to 
give  the  schedules  of  charge  and  the  rules  for  assessing  the  duties  under 
them  practically  in  full.  The  effect  of  later  legislation  and  judicial 
decisions  is  noted  after  the  rules  to  which  they  apply.  The  procedure 
under  the  schedules  and  the  general  provisions  for  the  collection  of  the 
tax  are  noticed  in  outline.  Provisions  which  apply  to  England  or 
Ireland,  and  not  to  Scotland,  have  not  l)een  noticed.  Sections  of  Acts  have 
been  quoted  not  as  they  were  originally  passed,  but  as  amended  by  later 
Acts.  The  subject  has  been  treated  under  eleven  headings,  given  below. 
For  convenience  of  reference,  subdivisions  of  the  longer  headings  have 
been  inserted.  A  list  of  the  Acts  of  Parliament  dealing  witli  the  subject 
has  been  appended 

I.  General  Scopk  of  tiii;  T.w. 

II.  Income  Ta.\  Officials. 

II r.  Ox  WHOM  THE  Duties  ari:  to  he  (•iiAiniEP. 

IV.  What  Persons  are  entitled  to  E.XEMrnoN  or  Aratk.ment. 

V.  Schedules  (A)  and  (B). 

VI.  Schedule  (C). 

VII.  Schedule  (D). 
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VIII.  Schedule  (E). 
IX.  General  Provisions  for  the  Execution  of  the  Act. 
X.  Appeals  to  Court  of  Session. 
XI.  Acts  of  Parliament  dealinc  with  Income  Tax. 

I.  General  Scope  of  the  Tax. 

Income  tax  was  first  imposed  in  1798.  In  that  year  tlie  amount 
of  taxation  levied  by  what  were  known  as  the  assessed  taxes  was 
regulated  by  the  income  of  the  person  taxed.  In  1799  a  new  system 
was  introduced,  and  everyone  was  required  to  make  a  return  of  the 
whole  of  their  income  from  all  sources,  and  to  pay  a  duty  of  10  per  cent, 
thereon,  subject  to  certain  exemptions  and  deductions.  In  1803  the  system 
of  raising  the  income  tax  was  changed,  and  instead  of  the  taxpayer 
making  a  return  of  his  whole  income,  a  plan  was  devised  whereby  incomes, 
whether  derived  from  land  or  investments,  or  profits  or  earnings,  were 
taxed  at  their  source.  The  Act  of  that  year  introduced  the  schedules  of 
charge,  much  as  they  are  now  in  use.  This  new  system  was  less  compli- 
cated than  the  old.  There  was  less  chance  for  the  taxpayer  evading  the 
duties,  and  there  was  not  so  much  disclosure  of  the  financial  position  of 
the  taxpayer.  Income  tax  was  levied  from  1798  till  1816,  when  it  was 
abolished.  It  was  again  imposed  in  1842,  and  has  been  levied  ever  since, 
at  varying  rates.     In  1853  it  was  for  the  first  time  extended  to  Ireland. 

The  general  scheme  of  the  income  tax,  as  at  present  imposed,  is  to  tax 
all  income  from  all  sources  in  the  United  Kingdom,  and  the  income  of  all 
persons  residing  in  the  United  Kingdom  obtained  from  sources  outwith 
the  kingdom.  The  various  possible  sources  of  income  have  been  sub- 
divided, and  are  enumerated  in  five  schedules,  A,  B,  C,  D,  and  E.  These 
schedules,  as  originally  framed,  are  to  be  found  in  the  Act  of  1803  (43  Geo. 
in.  c.  122),  and  are  recited  in  the  Income  Tax  Act  of  1842,  "An  Act  for 
granting  to  Her  Majesty  duties  on  profits  arising  from  property,  professions, 
trades,  and  offices  "  (5  &  6  A^ict.  c.  35,  s.  1).  Tlie  schedules  as  now  in  use 
are  found  in  16  &  17  Vict.  c.  34,  s.  2,  and  they  classify  and  distinguish  the 
several  properties,  profits,  and  gains  for  or  in  respect  of  which  income  tax 
duties  were  granted.  Scheds.  (A)  and  (B)  deal  with  income  derived  from 
property  in  and  occupation  of  lands,  etc.  Sched.  (C)  deals  with  income 
out  of  public  revenues.  Sched.  (D),  with  income  arising  as  profits  from 
trades  or  professions,  and  wdth  interest  on  money  invested,  etc.  Sched.  (E), 
with  income  derived  from  offices,  salaries,  pensions,  etc. 

The  principal  Acts  dealing  with  the  subject  are  the  Acts  of  1842  and 
1853  above  mentioned,  together  with  tlie  Taxes  Management  Act  of  1880. 
The  last-mentioned  Act  does  not  grant  any  new  duties,  but  provides  the 
machinery  under  which  the  tax  is  collected,  and  a  reference  to  it  is  now 
read  into  the  Income  Tax  Acts,  and  substituted  for  the  original  references 
to  certain  Acts  of  Geo.  iv.  and  Will.  iv.  The  General  Commissioners, 
whose  duty  it  is  to  see  to  the  raising  of  the  tax,  ai)point  assessors ;  they 
give  notice  to  occupiers  of  lands,  etc.,  who  make  returns  of  rent  or  value 
of  lauds,  etc.,  occupied  by  them ;  these  returns  are  considered  by  the 
assessor  and  the  Commissioners,  and  assessment  is  made  and  a  warrant 
giveil  to  a  collector  to  get  payment  of  the  tax ;  that  applies  to  both 
Scheds.  (A)  and  (B).  Under  Sched.  (C)  the  assessment  is  made  by 
Commissioners  appointed  for  the  purpose,  and  deducted  from  dividends  or 
other  payments.  Under  Sched.  (D)  the  assessment  is  made  by  the 
Additional  Commissioners,  or,  in  certain  cases,  by  the  Special  Commissioners ; 
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the  person  to  be  chaij^'cd  is  required  to  deliver  a  return  of  his  income ; 
the  Cuniniissioners  consider  this  relurn,  and,  if  satisfied,  make  their  assess- 
ment accordingly.  The  tax  is  collected  by  the  local  collector.  Under 
Sched.  (E)  the  tax  is  deducted  from  the  ollicial  income  of  persons  in  the 
employment  of  tlie  State  or  otiier  oflicial  enii)loyment.  Income  tax  is 
payable  on  the  1st  January  in  each  year,  with  the  exception  of  the  duties 
which  are  paid  by  way  of  deduction. 

The  income  tax  duties  are  granted  annually ;  they  are  charged  accord- 
ing to  the  schedules  in  the  Act  of  1853,  s.  1,  at  the  rate  of  so  much  on 
each  pound  and  fractional  part  of  a  pound.  The  enactments  relating  to 
income  tax  are  ke[)t  in  force  from  year  to  year  by  a  clause  in  the  Act 
which  grants  the  duties.  See  sec.  30  of  Customs  and  Inland  Eevenue  Act, 
1890.  The  Finance  Act,  1896,  ss,  25  to  30,  impose  the  duties  for  the 
present  year,  at  the  rate  of  8d.  for  every  20s.  of  the  annual  value  or 
amount  of  property,  profits,  and  gains  chargeable  under  Scheds.  (A),  (D),  (C), 
and  (E),  and  for  every  20s.  of  one-third  of  the  annual  value  of  lands, 
tenements,  hereditaments,  and  heritages  chargeable  under  Sched.  (B)  in 
respect  of  the  occupation  thereof.  The  reduction  of  one-eighth  out  of  the 
duties  chargeable  under  Sched.  (B)  is  no  longer  allowed, 

II.  Income  Tax  Officials. 

1.  General  Commissioners, 

2.  Additional  Commissioners. 

3.  Special  Commissioners. 

4.  Commissioners  appointed  for  certain  Duties, 

5.  Clerk  to  Commissioners, 

6.  Assessors. 

7.  Collectors, 

8.  Surveyors  and  Inspectors. 

9.  Commissioners  of  Inland  lievenue. 

There  are  several  authorities  on  wliom  the  duty  of  assessing  and 
collecting  the  income  tax  is  imposed. 

1,  General  Commissioners. — The  Commissioners  for  General  Purposes, 
or  "  General  Commissioners,"  for  each  district,  are  appointed  by  the  Commis- 
sioners of  Land  Tax  out  of  their  own  number  or  otherwise,  and  provision  is 
made  for  the  manner  of  election,  filling  vacancies,  etc,  (Income  Tax  Act,  1842, 
ss.  4,  5,  6,  7,  8).  The  Commissioners  of  Inland  Eevenue  may  increase  the 
number  of  General  Commissioners  (Taxes  Management  Act,  1880,  s,  28), 
In  Scotland,  Commissioners  may  be  appointed  by  the  Commissioners  of 
Supply  (Customs  and  Inland  Bevenue  Act,  1893,  s.  7).  The  qualification 
of  a  General  Commissioner  in  shires  and  boroughs  in  Scotland  is  stated  as 
follows  in  sees.  12  and  13  of  the  Act  of  1842  :  "  No  person  hereby  required 
to  be  qualified  in  respect  of  estate  shall  be  capable  of  acting  as  a  Commis- 
sioner for  general  purposes  in  execution  of  this  Act  for  any  shire  or 
stewartry  in  Hcollaiul  unless  such  person  be  infeoft  in  superiority  or  property, 
or  possessed  as  proprietor  or  liferenter,  of  lands  in  Scotland  to  the  extent 
of  one  hundred  and  fifty  pounds  Scots  per  annum  valued  rent,  or  unless  such 
l)erson  be  possessed  of  personal  estate  of  the  value  of  five  thousand  pounds, 
or  of  personal  estate,  or  an  interest  therein,  producing  an  annual  income  of 
two  hundred  pounds  sterling,  or  be  infeoft  or  possessed  as  aforesaid  of 
lands  and  personal  estate,  or  an  interest  therein,  being  together  of  the 
annual  value  of  two  hundred  pounds  sterling,  estimating  in  every  such 
case  one  hundred  pounds  personal  estate   as  equivalent  to  four   pounds 
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per  anmnn,  and  an  interest  from  personal  estate  of  four  pounds  per  annum 
as  equivalent  to  one  hundred  pounds  personal  estate,  or  unless  such  person 
be  the  eldest  son  of  some  person  wlio  shall  be  infeoft  or  possessed  of  a  like 
estate  of  twice  the  value  required  as  the  qualiHcation  of  a  Commissioner  in 
right  of  his  own  estate  for  such  shire  or  stcwartry.  No  person  herein 
required  to  be  qualified  in  respect  of  estate  shall  be  capable  of  acting  as  a 
Commissioner  for  general  purposes  in  execution  of  this  Act  for  any  city  or 
borough  in  Scotland  unless  such  person  be  infeoft  or  possessed  of  an  estate 
of  the  like  nature  and  of  three-fifths  of  the  value  required  for  the  estate 
of  a  Commissioner  acting  for  any  shire  or  stewartry  in  Scotland,  or  unless 
such  person  be  the  eldest  son  of  some  person  infeoft  or  possessed  of  some 
estate  of  thrice  the  value  required  as  the  qualification  of  a  Commissioner, 
in  right  of  his  own  estate,  for  the  same  city  or  borough." 

The  Sheriff  Depute  or  Substitute  of  any  county  or  division  in  Scotland 
for  the  time  being  shall  hQ  ex  officio  and  without  other  qualification  a  General 
Commissioner  for  such  county  or  division  (Taxes  Management  Act,  1880, 
s.  27).  As  to  other  cases  in  which  qualification  is  not  required,  see  sees.  14 
and  15  of  Act  of  1842.  The  duties  of  the  General  Connnissioners  are  to 
execute  all  matters  with  respect  to  the  duties  under  all  the  schedules  except 
such  as  are  directed  to  be  executed  by  the  Special  or  Additional  Commis- 
sioners (Act  of  1842,  s.  22).  (See  observations  of  Ld.  Pres.  Inglis  in  Smiles, 
1887,  14  K.  736). 

2.  Additional  Commissioners. — The  General  Commissioners  have 
power  to  appoint  Additional  Commissioners,  and  to  divide  them  into  district 
committees  (Act  of  1842,  ss.  10-20).  The  General  Commissioners  and  Addi- 
tional Commissioners  are  not  jiaid  for  their  services,  but  are  exempted  from 
certain  offices  and  duties  (Act  of  1842,  s.  35  ;  Taxes  Management  Act, 
1880,  s.  40).  The  duties  of  the  Additional  Commissioners  relate  to  Sched. 
(D),  under  which  they  make  assessments  (Act  of  1842,  s.  111). 

3.  Special  Commissioners. — Besides  the  General  Commissioners,  there 
are  the  Commissioners  for  special  purposes,  called  tlie  Special  Commissioners. 
These  are  paid  officials  (Act  of  1842,  s.  186)  appointed  by  the  Treasury.  The 
Commissioners  of  Inland  Eevenue  for  the  time  being  are  also  Special  Com- 
missioners. Their  functions  are  set  forth  in  sec.  23.  They  make  assess- 
ments under  Sched.  (C)  (Act  of  1842,  s.  29);  hear  appeals  from  parties 
assessed  under  Sched.  (D)  (s.  130) ;  and  assess  under  that  schedule  if 
person  to  be  assessed  requires  that  they  should  make  the  assessment  (s.  131). 
They  may  also  in  certain  cases  exercise  the  powers  of  the  General  Commis- 
sioners (s.  132). 

4.  Other  Commissioners  appointed  to  perform  Special 
Duties. — The  Governor  and  Directors  of  the  Bank  of  England  and  other 
persons  are  appointed  Commissioners  for  assessing  duties  on  all  annuities, 
etc.,  payable  by  the  bank  and  other  corporations  (Act  of  1842,  s.  89). 

5.  Clerk  to  Commissioners. — The  clerk  is  appointed  by  the  General 
Commissioners.  They  may  also  appoint  an  assistant  clerk  (Act  of  1842, 
s.  9  ;  Taxes  Management  Act,  1880,  s.  41).  The  same  section  provides  for 
vacancies  and  for  delays  by  the  clerk  or  his  assistant.  The  clerk  in  each 
district  is  to  be  appointed  clerk  to  the  Additional  Commissioners  for  the  said 
district,  and  attends  their  meetings  (s.  19,  Act  of  1S42). 

The  clerks  were  formerly  paid  by  poundage,  but  that  is  abolished,  and 
their  remuneration  is  fixed  by  the  Inland  Eevenue  Act,  1889,  s.  13,  and  the 
Taxes  (Ilegulation  of  Eemuneration)  Act,  1891,  ss.  1,  2,  6.  The  clerk  may 
not  take  any  otlier  fees  (Act  of  1842,  s.  183).  He  makes  abstracts  of  returns 
into  proper  books  (s.  59),  prepares  duplicates  of  assessments  (Taxes  Manage- 
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ment  Act,  1880,  s.  S3).  The  clerk  is  often  a  solicitor,  and  advises  the 
Cuuiuiissioners  on  points  of  law.  When  a  stated  case  is  demanded  by 
persons  dissatisfied  with  the  decision  of  the  Commissioners,  the  case  is 
preitared  by  tiie  clerk  (Taxes  Management  Act,  1880,  s.  59), 

6.  Ass/issoA'S. — The  assessors  are  appointed  by  the  General  Commis- 
sioners (Act  of  1842,  .s.  3G ;  Taxes  Mana<,'eiiient  Act,  1880,  s.  42).  If  there 
has  been  a  failure  in  the  appointment  of  an  assessor  in  any  parisii,  the 
justices  may  appoint.  In  certain  cases  the  surveyor  of  the  district  is 
required  to  execute  the  duties  of  the  assessor.  The  declaration  to  be  takt^n 
by  asse.s.sors,  and  the  penalties  on  tliem  for  ncL^lect  of  duty,  etc.,  are  found  in 
sees.  45  and  4G  of  tiie  last-mentioned  Act.  Their  remuneration  is  fixed  by 
the  Customs  and  Inland  Revenue  Act,  1885,  s.  25,  and  the  Taxes  (Regulation 
of  Remuneration)  Act,  1891,  ss.  1,  3,  5,  G,  along  with  sec.  183  of  the  Act 
of  1842.  The  duties  of  the  assessors  are  dealt  with  under  the  procedure 
applicable  to  the  various  schedules.  As  to  their  appointment,  see 
General  Commissioners  for  Cunninghame  District  of  Ayrshire,  1895,  22  R. 
986. 

7.  Collectors. — The  Treasury  appoints  the  collectors  of  income  tax  in 
Scotland.  As  to  their  appointment,  salaries,  and  the  securities  whicli  they 
must  find  before  acting,  see  Taxes  Management  Act,  1880,  s.  81.  The 
duties  of  the  collectors  will  be  found  in  sees.  82,  83,  84,  and  85  of  that  Act ; 
and  sees.  117  to  121  of  the  same  Act,  and  sec.  14  of  the  Revenue  Act  of 
1889,  provide  lor  proceedings  against  them.  Tiie  clerk  to  the  Commissioners 
prepares  duplicates  of  assessments,  and  hands  warrant  for  collecting  to  the 
collector,  whose  duty  is  to  demand  payment.  Sec.  97  of  Act  of  1880 
provides  for  the  recovery  of  duty  where  payment  has  been  refused  in 
Scotland.  Sees.  98  and  99  provide  that  in  Scotland  taxes  may  be  paid  by 
stamps  or  post-office  orders. 

8.  SuRViiYORS  AXD  IxsPECTORS. — Surveyors  are  appointed,  and  their 
salaries  are  fixed,  by  the  Treasury  (Taxes  Management  Act,  1880,  ss.  17 
and  18  ;  Act  of  1842,  s.  37).  In  certain  cases  the  surveyor  acts  as  assessor 
(s.  43  of  Act  of  ISSO).  Tiie  surveyors  and  inspectors  have  access  to  returns 
and  assessments,  and  have  liljerty  to  amend  them,  and  make  surcharges 
(s.  161  of  Act  of  1842).  The  surveyor  may  examine  assessments,  may  call 
for  returns,  and  amend  assessments  (ss.  51,  52  of  Taxes  ]\Ianagement  Act, 
1880).  By  the  Finance  Acts  of  1895  and  1896  it  is  provided  that  in  certain 
circumstances  tlie  surveyors  and  inspectors  may  act  as  assessors  under 
Scheds.  (A)  and  (B). 

9.  The  Co.u.uiss/oners  of  Inland  Revenue. — Sec.  4  of  the  Income 
Tax  Act  of  1853  provides  :  "  The  duties  by  this  Act  granted  shall  be  under  the 
direction  and  management  of  the  Commissioners  of  Inland  Revenue  for  the 
time  being,  who  are  hereby  empowered  to  employ  all  such  olficers  or  other 
persons,  and  to  do  all  such  other  acts  and  things  as  may  be  deemed  necessary 
or  expedient  for  the  raising,  collecting,  receiving,  and  accounting  for  tlie 
said  duties,  and  for  putting  this  Act  into  execution  in  and  throughout  the 
United  Kingdom,  in  the  like  and  in  as  full  and  ample  a  manner  as  they  are 
authorised  to  do  witli  relation  to  any  other  duties  under  their  care  and 
management." 

The  duties  of  the  Commissioners  are  to  be  found  in  sees.  1  to  4  of  the 
Inland  Revenue  Regulation  Act,  1890,  53  &  54  Vict.  c.  21.  They  appoint 
collectors,  otlicers,  and  otlier  persons  to  carry  out  the  Acts.  Tliey  may  also 
act  as  Special  Commissioners  (s.  23  of  Act  of  1842),  deal  with  claims  of 
exemption,  and  discharge  assessments,  and  order  repayment  in  case  of 
double  assessments  (Taxes  Management  Act,   1880,  s.   60).     In  cases   of 
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doubt  as  to  wliere  assessment  may  be  made,  the  matter  may  be  referred  to 
them  (s.  53  of  same  Act). 

III.  Ox  "WHOM  THE  Duties  aee  to  be  charged. 

Tlie  duties  are  to  be  charged  on  all  persons  liable  under  any  of  the 
schedules,  whether  subjects  of  Her  Majesty  or  not,  and  are  to  be  payable 
by  persons  wliose  ordinary  residence  is  in  the  United  Kingdom,  even 
though  they  be  temporarily  absent  fiom  it.  Temporary  residents  in 
the  United  King. lorn  ^s\\Q  are  there  for  less  than  six  months  in  the  year 
are  not  to  be  charged  in  respect  of  profits  received  from  abroad  during 
the  year;  after  the  six  months'  residence,  the  person  will  be  chargeable. 
Persons  departing  from  tlie  United  Kingdom  after  claiming  exemption, 
and  returning  within  a  year,  are  chargeable  for  the  whole  year  (s.  39,  Act 
of  1842).  Questions  as  to  residence  within  the  United  Kingdom,  and  as 
to  trade  carried  on  in  the  United  Kingdom,  are  dealt  with  under  Sched. 
(D).     See  the  cases  there  cited. 

CoRPORAT/oxs,  bodies  politic,  fraternities,  and  societies  are  chargeable 
with  the  like  duties  as  any  person.  The  officers  of  all  such  societies  are 
required  to  do  all  acts  requisite  for  assessing  the  societies  to  which  they 
belong  (s.  40),  and  to  do  all  acts  requisite  for  the  assessment  of  persons 
employed  by  the  corporations  or  societies  (42  &  43  Vict.  c.  21,  s.  18). 

The  Trustees  and  guardians  of  any  person  being  an  infant  or  married 
woman,  lunatic,  idiot,  or  insane,  and  having  the  direction  of  such  person's 
property,  are  to  be  charged  in  place  of  such  person.  Non-residents  are  to 
be  charged  in  the  names  of  their  factors,  trustees,  or  agents  ;  such  trustees, 
guardians,  curators,  or  agents  are  required,  except  in  certain  cases,  to  do  any- 
thing necessary  for  the  assessing  of  the  duties  under  this  Act  (ss.  41  and  42, 
Act  of  1842).  Trustees,  agents,  and  receivers  may  retain  the  duties  charged 
upon  them  out  of  trust  moneys  (s.  44). 

A  married  woman  is  charged  by  sec.  45  as  follows : — "  Any  married 
woman  acting  as  a  sole  trader  by  the  custom  of  any  city  or  place,  or  other- 
wise, or  having  or  being  entitled  to  any  property  or  profits  to  her  sole  or 
separate  use,  shall  be  chargeable  to  such  and  the  like  duties  and  in  like 
manner,  except  as  hereinafter  is  mentioned,  as  if  she  were  actually  sole  and 
unmanicd.  Provided  always,  that  the  profits  of  any  married  woman  living 
with  her  husband  shall  be  deemed  the  profits  of  the  husband,  and  the  same 
shall  be  cliarged  in  the  name  of  the  husband,  and  not  in  her  name,  or 
of  lier  trustee.  Provided,  also,  that  any  married  woman  living  in  Great 
Britain  separate  from  her  husband,  whether  such  husband  shall  be  tem- 
porarily absent  from  her,  or  from  Great  Britain,  or  otherwise,  who  shall 
receive  any  allowance  or  remittance  from  property  out  of  Great  Britain, 
shall  be  charged  as  a  feme  sole  if  entitled  thereto  in  her  own  right,  and  as 
the  agent  of  the  husband  if  she  receive  the  same  from  or  through  liim,  or 
from  his  property,  or  on  his  credit." 

The  Crown  is  exempt  from  income  tax.  This  exemption  a})plies  to  the 
Queen's  establishment  for  the  administration  of  justice.  Where  property  is 
occupied  for  purposes  of  the  government  of  the  country,  or  f(jr  certain  other 
public  purposes,  such  property  is  not  chargeable  with  the  duties.  Thus 
properties  used  as  a  Burgh  Court  {Mdf/istratcs  of  Edinlurgh,  1889,  17  P.  73), 
a  County  Police  Station  (Coomhcr,  1883,  L,  P.  9  App.  Ca.  61),  a  Post-office 
(Smith,  1857,  26  L.  J.  M.  C.  105),  were  held  not  to  be  assessable ;  while,  on 
the  other  hand,  Municipal  Buildings  (Magistrates  of  Edinlnirgli,  1889,  17  P. 
73),  County  Lunatic  Asylum  (Bray,  1889,  L.  P.  22  Q.  B.  D.  484),  University 
of  Edinburgh  (Greig,  1868,  6  M.  H.  L.  97),  were  lield  not  to  fall  within  the 
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exemption.     As  to  tlie  private  estates  of  the  Crown  wliieh   are  liable  to 
the  duties,  see  25  &  20  \'ict.  c.  37,  s.  8. 

IV.  What  I'kijsons  aue  entitled  to  Total  Exemption  fho.m  Income 
Tax,  ok  to  Partial  Kxkmitidn  or  Ahatemlnt. 

Tlie  Act  of  1842  exempted  from  the  tux  all  pursons  whose  income  was 
less  tluui  £150  per  annum,  irrespective  of  the  sources  from  which  that 
income  was  derived.  Various  changes  have  been  made  as  to  the  amount  of 
income  from  which  total  exem})tion  could  be  claimed.  It  is  not  proposed 
to  trace  these  clianges.  The  present  limit  is  fixed  l)y  the  Finance  Act  of 
1894  (57  &  58  Vict.  c.  30,  s.  34),  whicli  ])rovides  that  jiersons  whose 
incomes  from  all  sources  do  not  exceed  £160  a  year  shall  be  entitled  to 
total  exemption  from  the  duties  exigible  under  the  Income  Tax  Acts. 

It  further  provides,  as  to  abatements  for  persons  with  small  incomes 
which  exceed  £1(30  per  annum,  that:  (1)  Any  person  who  shall  be  assessed 
or  charged  to  any  of  the  duties  of  income  tax  granted  by  this  Act,  or 
shall  have  i)aid  the  same  either  by  deduction  or  otherwise,  and  who 
shall  claim  and  prove  in  the  manner  prescribed  by  the  Income  Tax 
Acts  that  his  total  income  from  all  sources,  although  exceeding  £100 
or  upwards,  does  not  exceed  £5U0,  shall  be  entitled  to  relief  or  abatement 
as  follows: — (a)  U  the  total  income  of  sucli  person  does  not  exceed 
£400,  to  relief  from  so  much  of  the  said  duties  assessed  upon  or  paid  Ity 
him  as  an  assessment  or  charge  upon  £100  of  his  income  would  amount 
to;  and  (h)  if  the  total  income  of  such  person  exceeds  £400  and  does 
not  exceed  £500,  to  the  relief  from  so  much  of  the  said  duties  assessed 
upon  or  paid  by  him  as  an  assessment  or  charge  upon  £100  of  his  income 
would  amount  to." 

By  total  income  from  all  sources  is  meant  income  which  is  chargeable 
with  duty  under  any  of  the  schedules  of  the  Income  Tax  Act.  If  a 
deduction  can  be  legally  claimed  under  the  rules  of  any  schedule,  the 
amount  of  income  for  the  purpose  of  total  or  partial  exemption  will  be 
calculated  sultject  to  that  deduction.  There  is  one  exception  to  this  rule, 
viz.  the  abatement  allowed  under  S<;heds.  (D)  and  (E)  by  sec.  54  of  the 
Income  Tax  Act  of  1853.  That  section  provides  that  persons  who  have 
made  insurance  or  contracted  for  a  deferred  annuity  on  the  lives  of 
themselves  or  tlieir  wives,  are  to  be  allowed  an  abatement  of  duty  in 
respect  of  the  annual  premiums  paid.  There  is  a  |)roviso  to  the  section  to 
the  effect  that  any  such  deduction  or  abatement  shall  not  entitle  any  sueli 
person  to  claim  total  exemption  or  an  abatement  for  a  small  income.  In 
ascertaining  what  was  total  income,  the  yearly  value  of  a  house  in  wiiich 
a  bank  agent  was  entitled  to  reside,  but  which  he  could  not  let,  was  held 
not  to  be  assessable  (Tcnnanf,  1892,  19  R  H.  L.  1,  L.  11.  App.  Ca.  150); 
so  also,  the  annual  value  of  a  manse,  occupied  by  a  Free  Church  minister, 
was  not  counted  as  part  of  his  total  income  {Sutherland,  1894,  21  II.  753); 
on  the  other  hand,  the  yearly  value  of  a  manse  occupied  by  a  minister  of 
the  Established  Church,  which  he  was  entitled  to  let,  was  counted  as  part 
of  his  total  income  (/Vy,  1895,  22  11  422). 

Sec.  107  of  the  Act  of  1842  directs  how  income  arising  from  lands  is 
to  be  estimated  with  reference  to  claims  for  exemption. 

Sec.  7  of  the  Finance  Act,  1890,  provides  that,  for  the  purposes  of  any 
claim  to  exemption,  relief,  or  abatement  from  Income  Tax,  the  income 
arising  from  the  occupation  of  lands,  tenements,  hereditaments,  and 
heritages  chargeable  under  Sched.  ( V>)  in  the  Income  Tax  Act,  1853, 
shall   bo  taken   to  be  one-third  of  the  annual   value  thereof  under  that 
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sche(?iile,  except  that  if  any  person  occupying,  either  as  owner  or  otherwise, 
any  lands  for  the  purpose  of  husbandry  only  shows  at  the  end  of  any  year, 
to  the  satisfaction  of  the  General  Commissioners  of  Income  Tax,  that  his 
profits  and  gains  arising  from  the  occupation  of  such  lands  during  tlie 
year  fell  short  of  one-third  of  the  said  annual  value  thereof,  the  income 
arising  from  tlie  occupation  shall  be  taken  at  the  actual  amount  of  such 
profits  and  gains;  and  if  the  whole  of  the  income  tax  has  been  paid,  the 
amount  overpaid  shall  be  certified  and  repaid  in  manner  provided  by  sec. 
133  of  the  Income  Tax  Act,  1842. 

Sec.  168  of  Act  of  1842  provides  that  co-partners,  joint  tenants,  or 
tenants  in  common  of  the  profits  of  any  property  wdiatever  may  severally 
claim  abatement.  Claims  for  abatement  must  be  made  where  the  claimant 
resides,  or,  in  the  case  of  offices,  pensions,  and  stipends,  before  the 
Commissioners  of  the  Department  wherein  the  duties  are  cognisable  under 
the  regulations  of  the  Act.  Persons  out  of  the  United  Kingdom  may  claim 
exemption  by  affidavit,  and  claims  may  be  made  by  agents  and  trustees  on 
account  of  others. 

IxcoME  OF  Married  Women  in  Questions  of  Exemption. — As 
to  the  income  of  married  women,  it  is  provided  by  sec.  45  of  the  Act  of 
1842  :  "  That  any  married  woman  acting  as  a  sole  trader  by  the  custom  of 
any  city  or  place,  or  otherwise,  on  having  or  being  entitled  to  any  property 
or  profits  to  her  sole  or  separate  use,  shall  be  chargeable  to  such  and  the 
like  duties,  and  in  like  manner,  except  as  hereinafter  is  mentioned,  as  if  she 
were  actually  sole  and  unmarried :  Provided  always,  that  the  profits  of  any 
married  woman  living  with  her  husband  shall  be  deemed  the  profits  of  the 
husband,  and  the  same  shall  be  charged  in  the  name  of  the  husband,  and 
not  in  her  name,  or  of  her  trustee:  Provided  also,  that  any  married 
woman  living  in  the  United  Kingdom  separate  from  her  husband,  whether 
such  husband  shall  be  temporarily  absent  from  her  or  from  the  United 
Kingdom  or  otherwise,  who  shall  receive  any  allowance  or  remittance  from 
property  out  of  the  United  Kingdom,  shall  be  charged  as  a  feme  sole  if  entitled 
thereto  in  her  own  right,  and  as  the  agent  of  the  husband  if  she  receive  the 
same  from  or  through  him,  or  from  his  property  or  on  his  credit." 

Sec.  34  of  the  Finance  Act  of  1894  provided  where  the  total  joint  income 
of  a  husband  and  wife  charged  to  income  tax,  by  way  either  of  assessment 
or  deduction,  does  not  exceed  £500,  and,  upon  any  claim  under  this 
section,  tlie  Commissioners  for  the  general  purposes  of  the  Acts  relating  to 
income  tax  are  satisfied  that  such  total  income  includes  profits  of  the  wife 
derived  from  any  profession,  employment,  or  vocation  chargeable  under 
Sched.  (D),  or  from  any  office  or  employment  of  profit  chargeable  under 
Sched.  (E),  they  shall  deal  with  such  claim  as  if  it  were  a  claim  for 
exemption,  or  relief,  or  abatement,  as  the  case  may  be,  in  respect  of  such 
profits  of  the  wife,  and  a  separate  claim,  on  the  part  of  the  husband,  for 
exemption,  or  relief,  or  abatement  in  respect  of  the  rest  of  such  total 
income. 

Procedure  for  claiming  Exemption. — Tlie  proceduic  for  claiming 
exemption  or  abatement  is  given  in  sec.  164  of  the  Act  of  1842.  A  notice 
by  the  person  claiming  exemption  is  to  be  delivered  to  the  assessor  of  the 
parish  where  he  resides,  together  with  a  statement  of  his  income  from  all 
sources  ;  the  claim  and  statement  are  sent  to  the  General  Commissioners; 
and  if  the  inspector  or  surveyor  makes  no  objection  within  forty  days,  the 
Commissioners  may  allow  the  claim.  If  the  inspector  objects,  the  claim  is 
to  be  heard  by  the  General  Commissioners.  If  the  claim  is  sustained,  and 
it  is  proved  that  the  person  entitled  to  exemption  has  been  charged  duties 


I 


INCOME  TAX  2G9 

by  deduction  from  any  uunuiLy,  dividend,  grant,  etc.,  the  Commissioners 
may  grant  a  certificate  thereof,  which  sliall  authorise  the  collector  or 
receiver  to  repay  the  amount  of  such  duties.  A  claim  for  repayment  must 
be  made  within  three  years  after  the  end  of  the  year  of  assessment  (Income 
Tax  Act,  ISGO,  s.  10).  Sec.  IGG  imposes  a  penalty  on  anyone  making 
fraudulent  claim  for  exemption. 

V.  Schedules  (A)  and  (15). 

1.  Schedule  (A). 

2.  liules  fur  estinuiting  the  annual  value  of  lands  under  .Schedule  (A), 

being  Kules  I.,  II.,  and  III.  of  the  Act  of  1842,  s.  GO. 

3.  General  rules  and  regulations  for  charging  the  duties  under  Schedule 

(A),  being  llule  IV.  of  the  Act  of  1842,  s.  GO. 

4.  Particular  allowances  and  deductions  in  respect  of  the  duties  under 

Schedule  (A),  being  Kulc  V.  of  the  Act  of  1842,  s.  GO. 

5.  Allowances  in  respect  of  duties  under  Schedule  (A)  to  hospitals, 

literary  and  charitable  institutions,  being  Rule  VI.  of  the  Act  of 
1842,  s.  Gl. 

6.  Other  deductions  now  allowed  on  duties  under  Schedule  (A). 

7.  Schedule  (B),  and   rules   for   assessing  the  duties  under  it,  being 

Eules  VII.  and  VIII.  of  Act  of  1842,  s.  63. 

8.  Piules  applicable  to  Schedules  (A)  and  (B),  being  Eules  IX.,  X.,  and 

XL  of  Act  of  1842,  ss.  63,  64. 

9.  General   rule   as   to    assessments   imder   Schedules   (A)   and   (B), 

Finance  Act,  1896. 

10.  Procedure  under  Schedules  (A)  and  (B). 

11.  Appeals  under  Scliedules  (A)  and  (B). 

12.  Abatements  under  Schedules  (A)  and  (B). 

1.  Schedule  (A). 

"For  and  in  respect  of  the  proinrty  in  all  lands,  tenements,  hereditaments,  and 
heritages  in  the  United  Kingdom,  and  to  he  charged  for  every  20s.  of  the 
annual  value  thereof"  (Income  Tax,  1853,  s.  2).  The  rules  as  to  how  the 
duties  under  Sched.  (A)  are  to  be  assessed  and  charged  are  found  in  sec.  60 
of  the  Income  Tax  Act  of  1842.     They  are  as  follows : — 

"  The  duties  hereby  granted  and  contained  in  the  said  schedule  marked 
(A)  shall  be  assessed  and  charged  under  the  following  rules,  which  rules 
shall  be  deemed  and  construed  to  be  a  part  of  this  Act,  and  to  refer  to 
the  said  duties,  as  if  the  same  had  been  inserted  under  a  special  enactment : 

2.    PiULES   FOR   ESTIMATINi;    THE   AXXUAL   VaLUE   OF   LaND.S   UNDER 

Schedule  (A),  being  Pules  I.,  II.,  and  III.  of  the  Act  of  1842,  s.  60. 

Rule  I.  General  liule  for  Estimating  Lands,  Tenements,  Hereditaments, 
or  Heritages  mentioned  in  Sched.  {A). 

"  The  annual  value  of  lands,  tenements,  hereditaments,  or  heritages 
charged  under  Sched.  (A)  shall  be  understood  to  be  the  rent  by  the  year  at 
which  the  same  are  let  at  rack-rent,  if  the  amount  of  such  rent  shall  have 
been  fixed  by  agreement  commencing  within  the  period  of  seven  years 
preceding  the  fifth  day  of  April  next  before  the  time  of  making  the 
assessment,  but  if  the  same  are  not  so  let  at  rack-rent,  then  at  the 
rack-rent  at  which  the  same  are  worth  to  be  let  by  the  year ;  which  rule 
shall  be  construed  to  extend  to  all  lands,  tenements,  and  hereditaments,  or 
heritages,  capable  of  actual  occupation,  of  whatever  nature,  and  for  what- 
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ever   purpose   occupied   or   enjoyed,   and   of  whatever  value,   except   the 
properties  mentioned  in  Eule  II.  and  Eule  III.  of  this  schedule." 

"  Eack-rent  "  means  "  a  rent  of  or  approaching  to  the  full  annual  value 
of  the  property  out  of  whieli  it  issues"  (Elph.  GIS).  If  there  are  con- 
siderations other  than  money-rent,  or  if  landlord  y,ives  considerations 
other  than  subjects  let,  then  the  Commissioners  must  value  subjects  let 
independently  of  rent  paid  {Campbell,  1879,  7  E.  82).  See  the  provisions 
of  the  Lands  Valuation  Act,  1854,  17  &  18  Vict.  c.  91,  s.  6,  and  of  the 
Lands  Valuation  Act  Amendment  Act,  1857,  20  &  21  Vict.  c.  58,  ss.  1  and  3, 
as  to  assessment  of  land,  etc.,  in  Scotland.  It  has  been  held  that  these  Acts 
have  not  repealed  or  altered  the  rule  laid  down  in  the  Act  of  1842  for 
ascertaining  the  value  of  lands  for  the  purposes  of  imperial  taxation,  and 
that  the  Commissioners  of  Inland  Eevenue,  in  estimating  the  annual  value 
of  lands  and  heritages,  are  not  bound  by  the  valuation  roll  except  in 
counties  and  burghs  in  which  the  officer  of  Inland  Eevenue  has  been 
appointed  assessor  for  the  valuation  roll  in  terms  of  20  &  21  Vict.  c.  58 
{Menzies,  1878,  5  E.  531). 

Rule  II.  Rules  for  Bstimativf/  the  Lands,  Tenements,  Hercditainents,  or 
Heritages  herein  mentioned  whieh  are  not  to  he  charged  according  to 
the  preceding  General  Bide. 

This  deals  with  tithes,  ecclesiastical  dues,  including  teinds  in  Scotland, 
manors,  tines  and  other  profits  from  lands  not  in  the  actual  possession  or 
occupation  of  the  party  to  be  charged.     It  is  as  follows  : — 

The  annual  value  of  all  tlie  properties  hereinafter  described  shall  be  understood  to  be 
the  full  amount  for  one  year,  or  the  average  amount  for  one  year,  of  the  profits  received 
therefrom  within  the  respective  times  herein  limited  : 

First. — Of  all  tithes,  if  taken  in  kind,  on  an  average  of  the  three  preceding  years. 

Second. — Of  all  dues  and  money  payments  in  right  of  the  church  or  by  endowment, 
or  in  lieu  of  tithes  (not  being  tithes  arising  from  lands),  and  of  all  teinds  in  Scotland, 
on  the  like  average. 

Third. — Of  all  tithes  arising  from  lands,  if  compounded  for,  and  of  all  rents  and 
other  money  payments  in  lieu  of  tithes  arising  from  lands  (excej^t  rent-charges  confirmed 
under  the  Act  passed  for  the  commutation  of  tithes),  on  the  amount  of  such  composition, 
rent,  or  payment  for  one  year  preceding. 

The  said  duty  in  each  case  to  be  charged  on  the  person  entitled  to  such  tithes  or 
payments,  or  his  lessee  or  tenant,  agent  or  factor,  except  in  the  cases  mentioned  in 
the  fourth  rule  of  No.  IV.  of  Sched.  (A). 

Fourth. — Of  manors  and  other  royalties,  including  all  dues  and  other  services,  or 
other  casual  profits  (not  being  rents  or  other  annual  payments  reserved  or  charged), 
on  an  average  of  the  seven  preceding  years,  to  be  charged  on  the  lord  of  such  manor  or 
royalty,  or  person  renting  the  same. 

"  Fifth. — Of  all  fines  received  in  con.sideration  of  any  demise  of  lands  or  tenements 
(not  being  parcel  of  a  manor  or  royalty  demisable  by  the  custom  thereof)  on  the  amount 
so  received  within  the  year  preceding  In'  or  on  account  of  the  party  ;  provided  that  in 
case  the  party  chargeable  shall  prove,  to  the  satisfaction  of  the  Commissioners  for 
General  Purposes  in  the  district,  that  such  fines,  or  any  part  thereof,  have  been  applied 
as  productive  capital,  on  which  a  profit  has  arisen  or  will  arise  otherwise  chargeable 
under  this  Act,  for  the  year  in  which  the  assessment  shall  Ije  made,  it  shall  be  lawful  for 
the  said  Commissioners  to  discharge  the  amount  so  applied  from  the  profits  liable  to 
assessment  under  this  rule. 

Sixth. — Of  all  other  profits  arising  from  lands,  tenements,  hereditaments,  or 
heritages  not  in  the  actual  possession  or  occupation  of  the  party  to  be  charged,  and  not 
before  enumerated,  on  a  fair  and  just  average  of  such  number  of  years  as  the  said 
Commissioners  shall,  on  the  statement  of  the  X)arty  to  be  charged,  judge  proper  (except 
such  profits  as  may  be  liable  to  deduction  in  pursuance  of  the  ninth  or  tenth  rule  in 
No.  IV.  hereinafter  mentioned),  to  be  charged  on  the  receivers  of  such  profits,  or  the 
persons  entitled  thereto. 
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In  estimating  the  jirofits  of  a  manor  under  this  rule,  no  deduction  can 
be  made  fur  expenses  incurred  in  collecting  the  manorial  dues.  Profits  are 
not  to  be  estimated  as  net  profits  in  a  mercantile  business  (Dakc  of  Xur/'u/l- 
lSdO,  L.  11.  24  Q.  JI.  1).  485).  '' 

As  U)  lines,  see  Mast i/n,  LSOo,  T..  T,'.  1  C),  ]',_  ]-()_ 

RuLi:  III.  Hides  for  Ediinalinij  the  LiLiids,  Tinenirnls,  Hereditaments,  or 
Heritages  hereinafter  mentioned  which  arc  not  to  he  charged  according 
to  the  preceding  Genercd  Ride. 

Tins  rule  directs  how  the  duty  is  to  be  charged  on  (luarries,  mines, 
ironworks,  gasworks,  railways,  and  other  concerns  of  the  like '  nature.' 
After  the  list  of  properties  to  he  charged,  the  rules  state  on  whom  the 
duty  is  to  be  charged.     The  last  paragra])li  deals  with  tlie  case  of  mines. 

The  annual  value  of  all  the  properties  liereinafter  described  sliall  be  understood  to 
be  the  full  amount  for  one  year,  or  the  average  amount  for  one  year,  of  tlie  ijrofits 
received  then-frum  within  the  res])ective  times  herein  limited. 

First.— Oi  (juarries  of  stone,  slate,  limestone,  or  chalk,  on  the  amount  of  profits  in 
the  pi'eceding  year. 

Second.— Oi  mines  of  coal,  tin,  lead,  copper,  muudic,  iron,  and  otlier  mines,  on  an 
average  of  the  five  preceding  years,  subject  to  the  provisions  concerning  mines  con- 
tained in  this  Act. 

Third.— Oi  iron  works,  gas  works,  salt  springs  or  works,  alum  mines  or  works 
waterworks,  streams  of  water,  canals,  inland  navigations,  docks,  drains,  and  levehs' 
fishings,  rights  of  markets  and  fairs,  tolls,  railways  and  other  wavs,  bridges,  ferries,  and 
other  concerns  of  the  like  nature,  from  or  arising  out  of  any  lands,  tenements,  heredita- 
ments, or  heritages,  on  the  profits  of  the  year  preceding. 

Noir  THE  Duty  is  to  be  charged  in  last  three  Rules.— 'YXxq  dutv  in 
each  of  the  last  three  rules  to  be  charged  on  the  person,  corjioration,  company,  or  socie'tv  of 
persons,  whether  corporate  or  not  corporate,  carrying  on  the  concern,  or  on  their  respective 
agents,  treasurers,  or  otlier  oflicers  having  the  direction  or  management  thereof,  or  bein^^  in 
the  receipt  of  the  profits  thereof,  on  the  amount  of  the  produce  or  value  thereof,  and  before 
paying,  rendering,  or  distributing  the  produce  of  the  value,  either  between  the  different 
persons  or  members  of  the  corporation,  company,  or  society  engaged  in  the  concern,  or 
to  the  owner  of  the  soil  or  property,  or  to  any  creditor  or  other  person  whatever  Ih-n'int^ 
a  claim  on  or  out  of  the  said  profits ;  and  all  such  persons,  corporations,  comi.anies' 
and  societies  respectively  shall  allow  out  of  such  produce  or  value  a  proportionate 
deduction  of  the  duty  so  charged,  and  the  said  charge  shall  be  made  on  the  said  profits 
exclusively  of  any  lands  used  or  occupied  in  or  about  the  concern. 

The  computation  of  duty  arising  in  respect  of  any  such  mine  carried  on  by  a  companv 
of  adventurers  shall  be  made  ana  stated  jointly  in  one  sum  ;  provided  that  if  anV 
adventurer  shall  declare  his  proportion  or  share  in  such  concern,  in  order  to  a  separate 
assessment,  it  shall  be  lawful  to  charge  such  adventurer  separately,  and  nothing  herein 
contained  shall  be  construed  to  restrain  any  adventurer  so  sejiaratelv  jxs^essed  from 
deducting  or  setting  against  his  profits  acquired  in  one  or  more  of  such  concerns  his 
loss  sustained  in  any  other  of  the  said  concerns,  over  and  above  the  profits  thereof 
providi'd  that  such  loss  shall  not  exceed  the  jiroportion  of  such  adventurer  which  shall 
have  been  duly  proved  by  the  company  in  their  comput;ition  of  duty,  and  sliall  iiave 
been  allowed  l)y  the  resjiective  Connnissioners,  and  in  every  such  ca.se  one  assessment 
only  shall  be  made  on  the  balance  of  such  ju-ofit  and  loss  of  the  adventurer  so  separat- 
ing his  account  in  the  parish  or  jilace  where  such  adventurer  shall  be  chargeable  to  the 
greatest  amount,  and  the  amount  of  each  person's  share  so  proved  and  allowed  shall 
be  deducted  from  the  general  assessment  of  the  company  or  comjianies  to  wliieh  such 
adventurer  shall  belong,  and  the  respective  Commissioners  shall  cause  the  assessments 
on  the  said  companies  to  be  rectified  as  the  case  may  reipiire  ;  and  the  certificate  of  the 
Connnissioners  niaking  such  separate  assessment  shall  be  an  authority  to  the  Commis- 
sioners acting  in  another  district  to  cause  the  as.sessments  on  the  respective  companies 
to  which  such  assessment  shall  belong  to  be  rectified  ;  and  in  case  such  loss  .•sliall  arise 
in  a  ditlerent  district  than  where  such  separate  assessment  shall  be  to  be  made  the 
certificate  of  the  Commissioners  acting  for  such  other  district  of  the  amount  of  'such 
loss,  and  the  proportion  of  such  adventurer  therein,  shall  be  proof  of  the  deduction 
to  be  made  by  the  Commissioners  making  such  assessment. 
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By  sec.  8  of  the  Eevenue  Act,  186G,  29  &  30  Vict.  c.  36,  it  was  pro- 
vided that  the  concerns  described  in  Eule  III.,  quoted  above,  should  be 
charged  and  assessed  to  the  duties  according  to  the  rules  prescribed  by 
Sched.  (D)  of  the  xVct  of  1842,  so  far  as  such  rules  are  consistent  with 
the  said  Xo.  III.  (These  rules  are  quoted  under  heading  Sched.  (D).) 
The  result  of  this  is  not  to  transfer  cases  in  Sched.  (A),  Eule  III.,  to 
Sched.  (D),  or  to  alter  the  averages  of  years  on  which  returns  are 
required  to  be  made  {Coltness  Iron  Co.,  1881,  8  E.  H.  L.  67,  L.  E.  6  App. 
Ca.  315).  That  case  overruled  Knoivles,  1877,  L.  E.  3  Ex.  D.  23,  and  is 
inconsistent  with  certain  dicta  of  Ld.  Pres.  Inglis  in  Miller,  1878,  6  E. 

271. 

The  rules  of  Sched.  (D)  were  applied  to  cases  under  Sched,  (A), 
Eule  III.,  inRyelwpe  Coal  Co.,  1881,  L.  E.  7  Q.  B.  D.  485,  and  Dillon,  L.  E., 
1891,  1  Q.  B.  575.  See  also  sec.  12  of  Customs  and  Inland  Eevenue  Act, 
1878,  41  &  42  Vict.  c.  15,  which  is  quoted  under  heading  of  Sched.  (D), 
and  which  applies  also  to  cases  under  Eule  III.  of  Sched.  (A).  A  con- 
cern in  which  slate  is  obtained  Ijy  underground  workings  is  to  Idc  assessed 
under  subrule  1  as  a  "quarry,"  not  under  subrule  2  as  a  "mine."  The 
Statute  imposes  a  tax  upon  what  is  worked,  not  on  the  mode  of  working 
{Jones,  1879,  L.  E.  5  Ex.  D.  93). 

In  computing  profits  of  a  mine  no  deduction  is  allowed  for  sinking  a 
new  pit,  which  is  an  expenditure  of  capital  (Addie,  1875,  2  E.  431),  nor  is 
a  deduction  allowed  for  depreciation  of  capital  on  account  of  the  minerals 
being  gradually  worked  out  (Miller,  1878,  6  E.  271).  This  last  principle 
was  also  applied  to  the  case  of  a  company  owning  a  cemetery  (which  is  a 
"  concern  of  a  like  nature "  under  this  rule),  who  sold  to  certain  persons 
pieces  of  ground  in  their  cemetery  for  burial  purposes.  It  was  held  that 
the  money  obtained  by  such  sales  was  assessable  without  any  deduction 
on  the  ground  that  the  company  was  realising  its  capital  (Edinburgh 
Southern  Cemetery  Company,  1889,  17  E.  154;  see  also  Coltness  Iron 
Company,  1881,  8  E.  H.  L.  67,  L.  E.  6  App.  Ca.  315). 

Questions  have  been  raised  as  to  whether  certain  concerns  earn  profits, 
and  so  fall  within  this  rule.  That  depends  upon  whether  there  is  trading  ; 
and  if  there  is,  the  fact  that  the  profits  of  the  trade  are  dedicated  to  some 
puljlic  purpose  does  not  free  them  from  the  tax.  Water  commissioners 
empowered  by  a  private  Act  of  Parliament  to  supply  water  to  a  district,'and 
to  levy  a  rate  therefor,  are  not  liable  for  the  tax  unless  it  is  proved  that  they 
have  been  making  profit  by  selling  water  (Glasgow  Water  Commissioners, 
1875,  2  E.  708) ;  but  if  the  commissioners  sell  water  to  manufacturers,  or 
get  from  them  a  rate  which  is  not  compulsory,  they  are  trading  in  water, 
and  liable  to  assessments  (Glasgow  Water  Commissioners,  1886,  13  E.  489). 
Or  if  they  supply  water  to  persons  not  within  their  district,  and  charge 
for  it  at  the  ordinary  rate,  that  makes  them  liable  on  the  profits  so  obtained 
(Hamilton  Water  Works  Commisssoners,  1887,  14  E.  485).  A  corporation 
selling  gas  to  inhabitants  must  pay  tax  on  surplus  revenue  (Glasgow  Gas 
Commissioners,  1876,  3  E.  857.  The  reasoning  in  the  judgments  in  this 
case  has  not  been  followed  in  later  decisions,  but  the  judgment  itself  has 
not  been  impugned). 

A  corporation  was  constituted  for  the  management  of  docks.  The 
surplus  revenue  received  from  dock  dues  was  to  be  applied  ultimately  to 
the  reduction  of  rates.  It  was  held  that  although  the  profits  could  be 
applied  only  in  that  way,  they  were  liable  to  be  taxed  (Mersey  Docks  and 
Darhour  Board,  1883,  L.  E.  8  App.  Ca.  891).  This  decision  of  the  House 
of  Lords  has  been  followed  in  Paddington  Burial  Board,  1884,  L.  E.  13 
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Q.  B.  D.  9 ;  Portobcllo  Town  Council,  1890,  27  S.  L.  li.  803 ;  Corporation  of 
DuUin,  1887,  20  L.  It.  Ir.  497,  2  Tax  Cases,  200. 

3.    GkXEUAL   ItULES   AND    riKGULATIONS    FOll   CHARGING   TIIK   DUTIES   UNDER 

.Schedule  (A),  being  ItuLE  IV.  of  the  Act  of  1842,  s.  GO. 
General  Hides  and  Iletjidaiions  respectinrj  the  said  Duties. 

First.— DuTJEs  to  he  cu.arged  in  P.ar/sii  inhere  Properties  Situate.— 
All  properties  cliargeable  to  the  duties  in  Sched.  (A)  shall  be  charged  in  the  parish 
or  place  where  the  same  are  situate,  and  not  elsewhere,  except  as  hereinafter  is  excepted. 

Provided  that  the  profits  arising  from  canals,  inland  navigations,  streams  of  water, 
drains,  or  levels,  or  from  any  railways  or  other  roads  or  ways  of  a  public  nature,  and 
belonging  to  or  vested  in  any  company  of  proprietors  or  trustees,  whether  cor]Jorate  or 
not  corporate,  may  be  stated  in  one  account,  and  charged  in  the  city,  town,  or  place  at 
or  nearest  to  the  place  where  the  general  accounts  of  such  concern  shall  have  been 
usually  made  up  ;  and  it  shall  be  lawful  for  the  said  proprietoi-s  or  trustees,  having 
paid  the  duties  so  chargeable,  either  to  deduct  a  just  proportion  thereof  from  the 
interest  payable  to  the  creditors  of  the  said  properties,  or  any  of  them,  or  to  pay  such 
interest  in"  full,  without  making  any  such  deduction  ;  and  it  shall  be  lawful  for  the 
said  creditors  to  receive  such  interest  in  full,  and  they  shall  not  be  liable  thereupon  to 
the  penalty  hereinafter  contained. 

Provided  also,  that  the  profits  arising  from  any  manor  or  royalty  which  shall  extend 
into  different  parishes  may  be  assessed  in  one  account  in  the  parish  where  the  Court  for 
such  manor  or  royalty  shall  have  been  usually  held.  Provided  also  that  the  profits 
arising  from  all  fines  received  by  the  same  person,  body  politic  or  corporate,  or  company, 
may  be  assessed  in  one  account,  where  the  person  to  be  charged  under  the  regulations 
of  this  Act  shall  reside. 

As  to  the  assessing  of  railways,  etc.,  see  29  &  30  Vict.  c.  36,  s.  8,  which 
provides  that  railway  companies  shall  be  assessed  by  the  special 
commissioners. 

Second.— Lands  in  same  Occupation.— K\\  lands  occupied  by  the  same  person 
shall  be  brought  into  every  account  thereof  required  to  be  delivered  by  such  person  under 
this  Act,  whether  the  sanie  shall  be  occupied  by  such  person  as  owner  or  tenant,  or  as 
tenant  under  distinct  owners,  or  shall  be  situate  in  the  same  or  in  different  parishes  or 
districts,  but  the  charge  thereon  shall  be  in  each  parish  or  district  in  proportion  to  the  value 
of  the  property  situate  therein,  of  which  proportions  the  occupier  shall  be  required  to 
deliver  an  account  in  each  parish  wherein  any  part  of  such  lands  is  situate,  and  a  separate 
estimate  shall  be  given  of  lands  in  the  same  occupation  belonging  to  distinct  mniers  ;  and  if 
any  occupier  of  lands  situate  in  difl'erent  jiarishes  or  places  shall  wilfully  omit  to  deliver  an 
account  of  the  lands  so  occupied  in  each  parish  or  place,  although  such  occupier  may  not 
reside  in  one  or  more  of  such  parishes  or  places,  he  shall  be  charged  for  the  lands  so 
omitted  at  treble  the  rate  contained  in  this  Act,  over  and  above  the  penalty  herein 
imjiosed  : 

Provided  always,  that  lands  held  under  the  same  demise,  or  in  the  occupation  of  the 
same  person  as  owner,  although  situate  in  different  parishes,  but  wholly  in  the  «xme 
district  of  Commissioners,  may  be  charged  in  either  i)arish,  at  the  discretion  of  the  s;tid 
Commissioners,  if  they  shall  be  satisfied  that  the  i)roportion  in  each  jiarish,  either  in 
respect  of  (|uantity,  rent,  or  value  of  the  said  lands,  cannot  be  ascertained  ;  and  if  the 
said  lands  extend  into  dilferent  districts  of  Commissioners,  then  the  assessment  shall  be 
made  in  that  district  where  the  occupier  of  such  lands  doth  reside. 

See  sec.  53  of  the  Taxes  Management  Act,  1880,  subs.  2,  which 
provides  that  in  case  of  doubt  the  Board  may  direct  where  assessment  is  to 
be  made. 

Third.— Houses  under  £10  to  be  charged  on  Landlord.— Fot  any 
dwelling  house  in  the  occupation  of  a  tenant  which,  with  the  buildings  or  oftices 
belonging  thereto  and  the  land  occupied  therewith,  shall  be  under  the  annual  value 
of  ten  jiounds,  and  for  all  lands  and  tenements  let  to  any  tenant  for  a  less  period 
than  one  year,  the  assessment  thereupon  shall  l)e  made  on  the  landlord,  but  so  as  not  to 
impeach  the  remedy  of  recovery  of  the  duty  from  the  occupier,  in  default  of  payment 
by  the  Ian  llord. 

vol.  VI.  18 
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Fourth.— Tithes. — (This  subsection  provides  that  tithes  may  be 
charged  on  occupiers  of  land.) 

Fifth.— Rule  regarding  Failing  Mines,  etc.—U  any  mine,  enumerated 
in  the  fifth  rule,  No.  III.,  of  this  schedule,  has,  from  some  unavoidable  cause, 
been  decreased  and  is  decreasing  in  the  annual  value  thereof,  so  that  the  average 
of  five  years  will  not  give  a  fair  and  just  estimate  of  the  annual  value  thereof, 
it  shall" be  lawful,  after  due  proof  before  the  Commissioners  for  General  Purposes 
in  the  district  where  such  mine  shall  be  situate,  to  compute  such  annual  value  on  the 
actual  amount  of  such  profits  and  gains  in  the  preceding  year  ending  as  aforesaid, 
suliject  to  such  abatement  on  account  of  diminution  of  duty  witliin  the  current  year  as 
is  herein  pro^-ided  in  other  cases ;  and  if  any  such  mine  shall,  from  some  unavoidable 
cause,  have  wholly  failed,  it  shall  be  lawful'for  the  said  Commissioners,  on  due  proof 
thereof,  wholly  to  discharge  any  assessment  made  thereon. 

Provided  always,  tliat  whenever  any  such  mine  shall  be  situate,  or  the  produce 
thereof  shall  be  manufactured,  in  any  place  other  than  where  the  produce  thereof  shall 
be  sold,  the  profits  arising  therefrom  shall  be  assessed  and  charged  in  the  parish  and 
district  where  the  said  mine  is  situate,  or  where  the  produce  thereof  is  manufactured, 
and  not  elsewhere. 

Sixth. — How  Duty  to  be  estimated  where  Possession  has  commenced 
WITHIN  Year. — If  in  estimating  the  value  of  any  of  the  properties  enumerated  in  No. 
II.  or  No.  III.  of  this  schedule,  as  before  mentioned,  it  shall  appear  that  the  account 
required  by  the  said  rules  cannot  be  made  out  by  reason  of  the  possession  or  interest  of 
the  party  to  be  charged  thereon  having  commenced  within  the  time  for  which  the 
account  is  directed  to  be  made  out,  the  profits  of  one  year  shall  be  estimated  in 
proportion  to  the  profits  received  within  the  time  elapsed  since  the  commencement  of 
such  possession  or  interest. 

Seventh. — (This  subsection  provides  that  houses  of  foreign  ministers 
are  to  be  charged  on  the  landlords.) 

Eighth. — Official  Houses. — The  duty  to  be  charged  in  respect  of  any  house, 
tenement,  or  apartment  Ijelonging  to  Her  Majesty,  in  the  occupation  of  any  officer  of 
Her  Majesty,  in  right  of  his  ottice  or  otherwise  (except  apartments  in  Her  Majesty's 
Royal  Palaces),  shall  be  charged  on  and  paid  Ijy  the  occupier  of  such  house,  tenement, 
or  apartment,  upon  the  annual  value  thereof. 

Ninth. — Occupiers  to  recover  from  Landlord.,  according  to  the 
Rate,  by  deducting  the  Duty  out  of  the  Rent. — The  occupier  of  any 
lands,  tenements,  hereditaments,  or  heritages,  being  tenant  of  the  same,  and  paying 
the  said  duties,  shall  deduct  so  much  thereof  in  respect  of  the  rent  payable  to  the 
landlord  for  the  time  being  (all  sums  allowed  by  the  Commissioners  being  first 
deducted)  as  a  rate  of  sevenpence  for  everj^  twenty  shillings  thereof  would  by  a 
just  proportion  amount  unto,  which  deduction  shall  be  made  out  of  the  first  payment 
thereafter  to  be  made  on  account  of  rent ;  and  the  receivers  of  Her  Majesty,  and  all 
landlords,  both  mediate  and  immediate,  their  respective  heirs,  executors,  administrators, 
and  assigns,  according  to  their  respective  interests,  and  their  respective  receivers  or 
agents,  shall  allow  such  deduction  upon  receipt  of  the  residue  of  the  rent,  under  the 
penalty  herein  contained  ;  and  the  tenant  paying  the  said  assessment  shall  be  acquitted 
and  discharged  of  so  much  money  as  if  the  same  had  actually  been  paid  unto  the 
person  to  or  for  whom  his  rent  shall  have  been  due  and  payable  ;  and  the  occupier  of 
lands  charged  on  the  amount  of  any  composition,  rent,  or  jjayment  for  tithes  arising 
therefrom,  and  paying  the  said  duties,  shall  be  entitled  to  make  the  like  deduction  from 
such  composition,  rent,  oi-  payment,  on  paying  the  same. 

See  also  sec.  40  of  the  Income  Tax  Act,  1853,  and  sec.  15  of  the 
Eevenue  (Xo.  1)  Act,  18G4  (27  &  28  Vict.  c.  18),  which  contain  similar 
provisions.  The  first-mentioned  section  contains  the  following  proviso : 
"Provided  that  no  tenant  or  occupier  of  any  property  cliargeable  under 
Sched.  (A)  of  this  Act  shall  be  entitled  to  deduct  or  retain  out  of  the 
rent  thereof  any  greater  sum  than  the  amount  of  the  duty  which  shall  have 
been  assessed  and  charged  upon  or  in  respect  of  such  property,  and  actually 
pjaid  by  such  tenant  or  occupier."  If  a  tenant  is  called  upon  to  pay  arrears 
of  duty  due  by  a  former  occupier,  he  may  deduct  the  amount  from  his  rent 
(s.  35  of   Income  Tax  Act,  1853).     It  has  been  held  that  a  person  who 
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makes  a  payiiiout  uf  icuL  or  money  witliuuL  duJiicLiu;^'  the  tax,  loses  the 
riglit  to  the  deduction  in  respect  of  sucli  iaterest  {Galashuls  Proculcnt 
Buildinfj  Society,  1893,  20  K.  821). 

Tenth. — Landlords  ma  y  deduct  Duty  when  pa  yinc  Feu-duty  or  other 
Annual  Payment. — Wiere  any  such  lands,  tenements,  or  hereditaments  are  subject 
or  liable  to  the  payment  of  any  rent-charge,  wliethcr  under  the  Act  pa-^sed  for  the  com- 
mutation of  tithes,  or  otherwise,  or  any  aimuity,  fei'-farm  rent,  rent  service,  quit  rent, 
feu-(hity,  teinil-(hity,  stiin-nils  to  licensed  curates,  or  other  rent  or  annual  jiayment  there- 
upon reserved  or  charged,  the  landlord,  owner,  or  jjroprietor  Ijy  whom  any  deduction  shall 
have  been  adowed  as  aforesaid,  and  the  owner  or  proprietor  being  also  occupier  and  charged 
to  tlie  said  dulies,  sliall  deiluct  and  retain  (jut  of  every  such  rent-charge,  annuity,  fee-farm 
rent,  rent  service,  (piit  rent,  feu-duty,  teind-duty,  stipend,  or  other  rent  or  annual  jjay- 
ment  aforesaid,  so  much  of  the  said  duties  or  payments  on  account  of  the  same  (the  just 
proportion  of  tlie  sums  allowed  by  the  Commissioners  in  the  cases  authorised  by  this  Act 
being  lirst  deducted),  as  a  like  rate  of  sevenpence  for  every  twenty  shillings  on  such 
rent-charge,  annuity,  fee-farm  rent,  rent  service,  quit  rent,  feu-duty,  teind-duty,  or 
stipend,  or  other  rent  or  annual  payment  aforesaid,  respectively,  shall  by  a  just  propor- 
tion amount  unto  ;  and  the  receivers  of  Her  Majesty,  and  all  persons  Avho  shall  be  any- 
ways entitled  unto  such  rents,  duties,  stijjends,  or  annual  payments,  their  receivers, 
deputies,  or  agents,  are  hereby  required  to  allow  such  deduction,  upon  the  receipt  of  the 
residue  of  such  moneys  as  shall  be  due  and  payable  for  such  rents,  duties,  or  annual 
payments,  without  any  fee  or  charge  for  such  allowance,  and  under  the  jicnalty  herein 
contained ;  and  the  landlord,  owner,  in"oi)rietor,  and  occuiiier  respectively,  being 
charged  as  aforesaid,  or  having  allowed  such  deduction,  shall  be  acquitted  and  discharged 
of  so  much  money  as  if  the  same  had  actually  been  paid  unto  such  person  to  whom 
such  rent-charge,  annuity,  fee-farm  rent,  rent  service,  quit  rent,  feu-duty,  teind- 
duty,  stipend,  or  other  rent  or  annual  payment  aforesaid,  shall  have  been  due  and 
payable. 

This  does  not  apply  to  a  casualty.  A  singular  successor  paid  to  the 
superior  for  his  entry  a  casualty  of  a  year's  rent  of  the  lands,  without 
deduction  of  income  tax.  The  Crown,  after  receiving  payment  from  the 
superior  of  income  tax  on  the  casualty,  assessed  the  vassal  for  income  tax 
on  the  rent.  The  vassal  objected  to  the  assessment  on  the  grounds  (1)  that 
the  superior  had  received  the  whole  rent  for  the  year,  and  (2)  that  a 
casually  was  of  the  some  nature  as  a  feu-duty,  for  which  deduction  was 
alloweil.  The  Court  sustained  the  assessment  {Macfjrcrjor,  1889,  16  1\. 
438). 

Eleventh. — Mortgagees  in  Possession  are  Liable  to  the  Duties. — 
Where  any  mortgagee  or  creditor  in  any  heritable  bond  or  wadset  shall  be  in  the 
possession  of  the  kinds,  tenements,  hereditaments,  or  heritages  mortgaged  or  secured, 
such  mortgagee  or  creditor  shall  be  chargeable  as  occujiier  when  in  the  actual  occupation 
of  the  same,  and  when  not  in  the  actual  occupation  of  the  same  shall  be  liable  to  such 
deduction  as  any  other  landlord  would  be  ;  and  upon  the  settlement  of  accounts  lietween 
such  mortgagee  or  other  creditor  as  aforesaid,  and  the  mortgagor  or  debtor,  the  duty 
])ayable  in  respect  of  the  amount  of  the  interest  payable  upon  such  mortg-.ige  or  other 
debt  as  afores;iid  shall  be  taken  and  allowed  as  so  much  money  received  by  such 
mortgagee  or  other  creditor  jxs  aforesaid  on  account  of  such  interest. 

Twelfth. — How  Duties  are  to  be  paid  when  Owner  zj/jE.v.— AMiere  any 
lands,  tenements,  hereditaments,  or  heritages  shall  be  occupied  by  the  owner  at  the 
time  the  assessment  shall  be  made,  who  shall  die  before  payment  of  the  duty,  the  heirs, 
executors,  administrators,  or  assigns,  or  other  jierson  who  on  such  death  may  become 
entitled  to  the  rents  and  profits  thereof,  shall  be  liable  to  the  p;iyment  of  all  arrears  of 
the  said  duty  due  at  the  time  of  such  death,  and  to  all  subsecpient  instalments  for  that 
year,  according  to  their  respective  interests,  without  any  new  assessment. 

Thirteenth. — Where  any  house  shall  be  divided  into  distinct  properties,  and 
occupied  by  distinct  owners  or  their  resjiective  tenants,  such  properties  shall  be  charged 
distinct  on  the  respecti\e  occupiers. 

(P)Ut  houses  let  in  several  tenements  are  to  be  charged  on  landlords  (Act 
of  1853,  s.  o^).) 
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Fourteenth. — Deductions  not  to  be  alloived  except  as  authorised 
BY  THE  Act. — No  deduction  from  the  estimate  or  assessment  on  any  lands,  tenements, 
hereditaments,  or  heritages  shall  be  allowed  iu  any  case  not  authorised  by  this  Act,  nor 
unless  an  account  iu  writing,  signed  \)\  the  occupier  thereof,  or  by  the  party  claiming 
such  deduction,  stating  the  nature  and  amount  thereof,  shall  have  been  delivered  to  the 
assessor  within  the  time  and  pursuant  to  the  notice  delivered  by  such  assessor  ;  and  if 
any  such  deduction  shall  be  made  or  allowed  contrary  to  this  Act,  or  without  such 
account  in  writing  as  aforesaid,  it  shall  be  lawful  for  the  surveyor  or  inspector  to  sur- 
charge the  assessment,  and  to  charge  therein  a  sum  etpial  to  the  amount  of  duty  by 
which  the  assessment  shall  have  been  diminished  on  occasion  of  such  deduction,  which 
surcharge  shall  not  be  annulled  or  vacated  under  any  pretence  whatever,  but  shall  stand 
part  of  the  assessment. 

4.  rAiiTicuLAK  Allowances  and  Deductions  in  respect  of  the  Duties 
UNDER  Schedule  (A),  being  Eule  V.  of  the  Act  of  1842,  s.  GO. 

Particular  Deductions  and  Allowances  in  respect  of  the  Duties 

under  tJiis  Schcdide. 

First. — For  the  amount  of  the  tenths  and  first  fruits,  duties,  and  fees  on  presentations 
paid  by  any  ecclesiastical  person  within  the  year  preceding  that  in  which  the  assessment 
shall  be  made. 

Second.— YoY  procurations  and  synodals  paid  by  ecclesiastical  persons  on  an  average 
of  seven  years  preceding  that  in  which  the  assessment  shall  be  made. 

Third. — For  the  repairs  of  collegiate  churches  and  chapels,  and  chancels  of  churches, 
or  of  any  college  or  hall  in  any  of  the  universities  of  the  United  Kingdom,  by  any 
ecclesiastical  or  collegiate  body,  rector,  vicar,  or  other  person  liound  to  repair  the  same, 
on  an  average  of  twenty-one  years  preceding  as  aforesaid,  or  as  nearly  thereto  as  can  be 
produced. 

This  third  allowance  is  now  to  be  calculated  on  the  amount  so  expended 
in  the  year  preceding  that  in  which  the  assessment  is  made,  instead  of  an 
average  of  twenty-one  years  (Income  Tax  Act,  1853,  16  &  17  A^ict.  c.  34, 
s.  34). 

Fourth.— Fov  the  parochial  rates,  taxes,  and  assessments  charged  upon  or  in  respect 
of  any  rent- charge  confirmed  under  the  Act  passed  for  the  commutation  of  tithes,  on  the 
amount  paid  in  the  year  in  which  the  assessment  shall  be  made. 

Fifth.— For  the  amount  of  the  Land  Tax  charged  on  lands,  tenements,  heredita- 
ments, or  heritages  under  the  said  Act  passed  in  the  thirty-eighth  year  of  the  reign  of 
King  George  the  Third,  where  the  charge  thereon  shall  not  have  been  redeemed. 

Sixth. — For  the  amount  charged  on  lands,  tenements,  hereditaments,  or  heritages  by 
a  public  rate  or  assessment  in  respect  of  draining,  fencing,  or  embanking  the  same.  (See 
Hcsketh,  1888,  21  Q.  B.  D.  444.) 

T^ATE  OF  Deduction,  and  iioiy  Allowance  is  to  be  made.— In  all  whit'h 
cases  there  shall  be  allowed  (unless  such  payments  or  any  part  thereof  shall  be  made 
by  a  tenant),  such  sum  of  money  as  a  like  rate  of  sevenpence  for  every  twenty 
shillings  of  the  sums  paid  would  by  a  just  projiortion  amount  unto  ;  and  the  sum 
so  allowed  shall  be  deducted  from  the  assessment  to  be  made  on  the  property  charged 
with  such  payments,  except  iu  the  cases  hereinafter  otherwise  provided  for;  (that 
is  to  say), 

Provided  always,  that  the  allowances  to  be  granted  in  ]iursuance  of  the  first,  second, 
or  third  case  may  be  granted  to  the  ecclesiastical  or  collegiate  body,  rector,  vicar,  or 
other  person  aforesaid  liable  to  the  charges  therein  mentioned,  in  one  sum,  either  by 
deducting  the  same  from  the  assessment  upon  him  (if  any),  or  by  certificate  ;  provided 
that  no  abatement  or  dciduction  sliall  Ije  madt;  from  any  assessment  for  the  allowances 
granted  in  pursuance  of  any  of  the  cases  mentioned  in  this  rule  in  respect  of  any  such 
charges  or  i)ayments  as  aforesaid,  payable  out  of  any  rent-charge  confirmed  under  the 
Act  passed  for  the  commutation  of  tithes,  but  such  allowances  shall  be  granted  by 
certificate  in  the  manner  hereinafter  directed 

Sec.  61  of  the  Act  of  1842  provides  the  mode  of  proceeding  in  order  to 
payment  of  the  allowances  granted  under  liule  V. 
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f).  Allowances  in  kespect  of  Duties  undeu  Sciieduli-:  (A),  to  Hosi'Itals, 
Literacy  and  Ciiai;itai{le  Institutions,  heino  I!ule  YI,  oe  the 
Act  of  1S42,  s.  Gl. 

Alloioances  to  be  made  in  resjycd  of  Duties,  Colleges,  Universities, 
Hosjiitals,  Almshouses,  Literary  Institutions. 

For  the  (liitius  cliarged  on  any  college  or  liull  in  any  of  the  universities  of  the  United 
Kingdom,  in  respect  ot  the  pulilic  buildings  and  oliice.s  belonging  to  such  college  or  hall, 
and  not  occupied  Ijy  any  individual  niLonber  thereof,  or  by  any  per.son  paying  rent  for  the 
same,  and  for  the  repairs  of  the  public  buildings  and  ollices  of  such  college  or  hall,  and 
the  gardens,  walks,  and  grounds  for  recreation  rejjaired  and  maintained  by  the  funds  of 
such  college  or  hall. 

Or  on  any  hospital,  public  school,  or  almshouse,  in  respect  of  the  public  buildings, 
oflioes,  and  i)remises  belonging  to  .such  hospital,  ]>ulilic  school,  or  almshouse,  and  not 
occupied  by  any  individual  uliicer  or  the  master  thereof,  whose  whole  income,  however 
arising,  estimated  according  to  the  rules  and  directions  of  this  Act,  shall  amount  to  or 
exceed  one  hundred  and  fifty  pounds  per  annum,  or  by  any  person  paying  rent  for  the 
same,  aTul  for  the  repairs  of  such  hos2)ilaI,  public  school,  or  almshouse,  and  ollices  belong- 
ing thereto,  and  of  the  gardens,  walks,  antl  grounds  for  the  sustenance  or  recreation  of 
the  hospitallers,  scholars,  and  almsmen,  repaired  and  maintained  by  the  funds  of  such 
hosjjital,  school,  or  almshouse,  or  on  any  building  the  property  of  any  literary  or  scientific 
institution,  used  solely  for  the  purj)0ses  of  such  institution,  and  in  which  no  payment  is 
made  or  demanded  for  any  instruction  there  all'orded,  by  lectures  or  otherwise  :  provided 
also,  that  the  said  building  be  not  occupied  by  any  officer  of  such  institution,  nor  by 
any  person  paying  rent  for  the  same. 

The  said  allowances  to  be  granted  by  the  Commissioners  for  General  Purposes  in  their 
respective  districts. 

Or  on  the  rents  and  profits  of  lands,  tenements,  hereditaments,  or  heritages  belonging 
to  any  hospital,  public  school,  or  almshouse,  or  vested  in  trustees  lor  charitable  purposes, 
so  far  as  the  same  are  ajiplied  to  charitable  purposes. 

The  said  last-mentioned  allowances  to  l)e  granted  on  proof  before  the  Commissioners 
for  Special  Purposes  of  the  due  application  of  the  said  rents  and  profits  to 
charitable  ])urposes  only,  and  in  so  far  as  the  same  shall  be  apjdied  to  charitable 
purposes  only. 

The  said  last-mentioned  allowances  to  be  claimed  and  i)roved  by  any  stewai'd,  agent, 
or  factor  acting  for  such  school,  hospital,  or  almshouse,  or  other  trust  for  charitable 
purposes,  or  by  any  trustee  of  the  same,  l)y  affidavit  to  be  taken  liefore  any  Commissioner 
for  executing  this  Act  in  the  district  where  such  jierson  shall  reside,  stating  the  amount 
of  the  duties  chargeable,  and  the  application  thereof,  and  to  be  carried  into  ell'ect  by  the 
Commissioners  for  Special  Purposes,  and  according  to  the  powers  vested  in  such  Com- 
missioners, without  vacating,  altering,  or  imj)eaching  the  assessments  on  or  in  resjject  of 
such  properties  ;  which  assessments  shall  be  in  force  and  levied  notwithstanding  such 
allowances. 

The  allowances  under  llule  VI.  are  to  be  certified  by  the  Special 
Commissiouer  (s.  62  of  Act  of  1812).  If  repayment  of  duties  is 
claimed,  the  claim  must  be  made  witliin  three  years  (s.  10  of  23  i^-  24  Vict, 
c.  14). 

In  regard  to  hospitals  and  public  schools.  A  hospital  which  was  wholly 
self-supporting  by  payments  made  by  patients  was  held  not  to  come  within 
the  Act,  althougli  certain  ])atients  were  attended  and  nuiintained  gratuitously 
{Xccdham,  1.S.S8,  L.  \\.  21  Q.  15.  D.  4:^6);  but  if  a  hospital  is  supjiorted  partly 
by  charity  and  [lartly  by  payment.s  from  patients,  Kule  \l.  applies  (-\W//?>//- 
ham  Lunatic  Hospital,  1891,  I..  W.  1  Q.  B.  585;  see  also  Bray,  1889,  L.  \{. 
22  Q.  B.  D.  484).  Siuiilarly,  a  jmblic  school  couies  under  the  rule,  even 
thou'^h  it  is  supported  partly  bv  fees  paid  by  pupils  {Blake,  1887,  L.  E.  18 
Q.  B?D.  437). 

As  to  what  is  a  literary  and  scientific  institution,  it  has  been  held 
that  the  Eoyal  College  of  Surgeons  of  Eilinburgh  is  not,  because  its  main 
objects  are  professional  {Boyal  College  of  Surgeons,  Edinburgh,  1892,  19  E. 
751). 
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A  public  library.  Free  public  library  falls  within  the  rule.  It  has 
been  held  that  a  building  appropriated  to  a  free  public  library  and  used 
solely  for  that  purpose,  whoever  may  be  the  owner  of  the  building,  and 
whetlier  or  not  the  library  is  supported  by  rates,  is  exempt  from  income 
tax  as  being' the  "property  of  a  literary  institution"  {Mayor  of  Mandicstcr, 
189G,  L.  E.'^App.  Ca.  500). 

Part  of  buildings  used  as  a  free  library  were  used  by  a  subscription 
library  which  took  "in  new  books,  and  in  return  for  the  use  of  the  public 
library's  room  lianded  over  the  new  books  to  the  public  library  at  the  end 
of  a  year.  Held  that  the  public  library  was  not  exempt  under  this  rule 
{Mag.^.  of  Dundee,  1897,  5  S.  L.  T.  70). 

The  trustees  of  a  church  were  assessed  for  income  tax  on  the  annual 
value  of  their  assembly  hall.  The  hall  was  used  for  church  purposes,  was 
unlet,  and  yielded  no  profits.  The  trustees  claimed  exemption  under  the 
branch  of  liule  VI.  relating  to  charitable  purposes.  Held  that  the  rule 
did  not  apply,  as  the  hall  yielded  no  rent  or  profit  {Trs.  of  Free  Church  of 
Scotland,  1893,  20  E.  759).  The  buildings  belonging  to  a  theological  train- 
ing college  are  not  exempt  under  liule  VI.,  that  institution  not  being  a 
puljlic  school  {Trs.  of  Free  Church  of  Scotland,  1897,  24  E.  496). 

Meaninrj  of  Charitable  Purposes.— A  Statute  of  Elizabeth  (43_Eliz.  c.  4) 
enumerated  charities,  and  the  enumeration  has  been  accepted  in  English 
law  since  then.  It  was  as  follows :— Eelief  of  aged,  impotent,  and  poor 
people.  Maintenance  of  sick  and  maimed  soldiers  and  mariners.  Schools 
of  learning,  free  schools,  and  scholars  in  universities.  Eepair  of  bridges, 
ports,  havens,  causeways,  churches,  sea-banks,  and  highways.  Education 
and  preferment  of  orphans.  Eelief,  stock,  or  maintenance  for  houses  of 
correction.  ]\Iarri;iges  of  poor  maids  ;  supportation,  aid,  and  help  of  young 
tradesmen,  handicraftsmen,  and  persons  decayed.  Eelief  or  redemption^  of 
prisoners  or  captives.  Aid  and  ease  of  any  poor  inhabitants  concerning 
payment  of  fifteenths,  setting  out  of  soldiers,  and  other  taxes. 

In  Scotland,  the  meaning  of  the  word  charity  had  never  been  definitely 
defined  for  the  purposes  of  income  tax  till  1888,  when  a  somewhat 
restricted  interpretation  was  put  upon  it  by  the  Court  of  Session  in  Baird's 
Trs.,  1888,  15  E.  682. 

In  the  subsequent  case  of  Pcmsel  (the  Moravian  case)  it  was  pleaded 
that  as  the  Income  Tax  Acts  were  applicable  to  the  United  Kingdom,  the 
word  "  charity  "  should  not  have  a  wider  meaning  tlian  it  hiis  by  the  law  of 
Scotland.  The  decision  in  Baird's  Trs.  was  overruled,  and  it  was  held  that 
there  was  no  distinction  as  to  the  meaning  of  the  word  as  used  in  England 
and  Scotland.  The  words  "  charital^le  purposes  "  are  not  restricted  to  the 
meaning  of  rcHef  from  poverty,  but  must  be  construed  according  to  the 
legal  and  technical  meaning  given  to  these  words  by  English  law,  and  by 
legislation  applicable  to  Scotland  and  Ireland  as  well  as  to  England. 
Maintaining  missionary  establishments  of  the  Moravian  Church  among 
heathen  nations  was  held  to  be  a  charitable  purpose.  Lord  Macnaghten, 
in  delivering  judgment,  said:  "Charity  in  its  legal  sense  comprises  four 
principal  divisions:  trusts  for  the  relief  of  poverty,  trusts  for  the  advance- 
ment of  education,  trusts  lor  the  advancement  of  religion,  and  trusts  for 
other  purposes  beneficial  to  tiie  community  not  falling  under  any  of  the 
preceding  heads.  The  trusts  last  refVrred  to  are  not  the  less_  charitable 
in  the  eye  of  the  law  because  incidentally  they  benefit  the  rich  as  well 
as  the  poor,  as  indeed  every  charity  that  deserves  the  name  must  do,  either 
directly  or  indirectly"  (Pmsc/,  1891,  L.  E.  App.  Ca.  531,  per  Ld.  [Macnaghten, 
at  583). 
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6.  Other  Deductions  and  Allowances  now  allowed  on 
Duties  under  Schedule  (A). 

Expenses  of  making  and  repairing  sea  walls  (s.  37  of  Income  Tax  Act 
of  1853). 

In  cliarging  the  duty  under  Sclied.  (A)  of  this  Act  in  resijcct  of  lands,  an  alhjwance 
and  (h'duction  shall  be  made  for  the  amount  expended  by  the  landlord  or  owner  thereof 
on  an  average  of  the  twenty-one  preceding  years  iiPthe  making  or  repairing  of  sea  walls 
or  other  enibunknicnts  necessary  for  the  itreservation  or  protection  of  such  lands 
against  the  encroachment  or  overflowing  of  the  sea  or  any  tidal  river,  although  the 
sums  expended  may  not  have  been  charged  on  such  lands  bv  anv  public  rate  or 
assessment.     (See  Jhsketh,  1888,  21  Q.  13.  D.  444.) 

Duties  on  tolks  in  Scotland  (s.  38  of  same  Act). 

Where  in  any  burgh  in  Scotland  tolls  commonly  kno^vn  bj'  the  name  of  customs  are 
levied  under  tlie  authority  of  any  Act  of  Parliament  or  charter,  and  are  a]>i)lied  and 
expended  in  such  burgh  in  or  towards  defraying  the  expenses  of  paving,  lighting,  or 
cleansing  the  same,  or  of  the  police  thereof,  or  in  or  towards  discharging  any  other 
similar  public  burdens,  the  duty  which  may  have  been  assessed  and  paid  under  this 
Act,  upon  or  in  respect  of  such  tolls  shall,  so  far  as  regards  so  much  of  the  said  tolls  as 
shall  have  l^een  so  expended  as  aforesaid,  on  due  jiroof  of  all  the  necessary  facts  to  the 
satisfaction  of  the  Commissioners  for  Special  Purposes,  be  allowed  and  rejmid  imder  an 
order  of  the  said  Commissioners,  in  like  manner  as  in  other  cases  where  duties  are 
allowed  and  repaid  under  the  provisions  in  that  behalf  contained  in  the  said  Act  of  the 
fifth  and  sixth  years  of  Her  Majesty,  chapter  thirty-five. 

By  sec.  42  of  the  same  Act,  deduction  is  allowed  on  payment  of  rent- 
charges  under  the  Drainage  Advances  Act. 

Allowances  under  Sched.  (A)  are  made  to  Friendly  Societies  by  52  & 
53  Vict.  c.  42,  s.  12,  and  to  the  Provident  Funds  of  Trade  Unions  by  56 
&  57  Vict.  c.  2,  ss.  1,  2,  and  3. 

The  Finance  Act,  1894  (57  &  58  Vict.  c.  30,  s.  35),  also  deals  with  and 
grants  relief  from  duties  under  Sched.  (A). 

In  respect  of  the  income  tax  hereby  imposed  under  Sched.  (A),  where 
the  tax  is  charged  upon  annual  value  estimated  otherwise  than  by  relation 
to  profits,  the  following  provisions  shall  have  eflect : — 

(a)  In  the  case  of  an  assessment  on  lands,  inclusive  of  the  farmhouse 
and  other  buildings  (if  any),  the  amount  of  the  assessment  shall, 
for  the  purposes  of  collection,  be  reduced  by  a  sum  equal  to  one- 
eighth  part  thereof ;  and 
(h)  In  the  case  of  an  assessment  upon  any  house  or  building  (except  a 
farmhouse  or  building  included  with  lands  in  assessment),  the 
amount  of  the  assessment  shall,  for  the  purposes  of  collection,  be 
reduced : 

(1)  "Where  the  owner  is  occupier  or  assessable  as  a  landlord,  or 

where  a  tenant  is  occupier  and  the  landlord  undertook  to  bear 
the  cost  of  repairs,  by  a  sum  equal  to  one-sixth  part  of  that 
amount;  and 

(2)  "Where  a  ten;int  is  occupier  and  undertook  to  bear  the  cost  of 

repairs,  by  such  a  sum,  not  exceeding  one-sixth  part  of  that 

amount,  as  may  be  necessary  to  reduce  it  to  the  amount  of 

rent  payable  by  him. 

(c)  As  between  the  owner  and  a  mortgagee  of  his  property,  or  any 

person  having  a  charge  thereon  or  entitled  to  any  ground-rent, 

rent-charge,  annuity,  or  other  annual  sum  payable  thereout,  the 

owner's  right  of  deduction  under  the  Income  Tax  Acts  in  respect 
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of  income  tax  shall  be  in  no  wise  prejudiced  or  affected  by  the 
relief  afforded  by  this  section. 

(d)  Where  the  amount  of  the  assessment  in  the  case  of  lands  (inclusive 
of  the  farmhouse  and  other  buihlinos)  is  more  than  one-eighth, 
and  in  the  case  of  any  house  or  building  (except  a  farmhouse  or 
building  included  with  lands  in  assessment)  is  more  than  one- 
sixth,  below  the  rent,  after  deducting  from  such  rent  any  outgoing 
which  should  by  law  be  deducted  in  making  the  assessment,  this 
section  shall  not  ap})ly. 

It  will  be  observed  that  certain  of  the  rules  applicable  to  Schcd.  (B) 
apply  also  to  Sched.  (A). 

7.  Schedule  (B)  and  Eules  for  Assesslxg  the  Duties  undeh  it,  being 
EULES  VII.  AND  VIII.  OF  AcT  OF  1842,  s.  63. 

Schedule  (B). 

For  and  in  Bespect  of  the  Occupation  of  all  stick  Lands,  Tenements,  Heredita- 
ments, and  Heritages  as  aforesaid,  and  to  he  charged  for  every  Tvjenty 
Shillings  of  the  Annual  Value  thereof  (Income  Tax  Act,  1853,  s.  2). 
The   number  of  assessments  made  under  this  schedule  has   not   been 

much  reduced  by  the  rule  that  under  the  Customs  and  Inland  Eevenue 

Act,  1887,  farmers  may  elect  to  be  charged  under  Sched.  (D)  (50  el'  51  Vict. 

c.  15,  s.  18). 

Rule  VII.  Rules  for  Assessing  and  Charging  Properties  under  Sched.  (B), 
Duties  to  he  Charged  in  addition  to  those  under  Sched.  (A). 

Tlie  duties  last  before  mentioned  shall  be  charged  in  addition  to  the  duties  to  be 
charged  under  Sched.  (A)  on  all  the  properties  in  this  Act  directed  to  be  charged  to 
the  said  duties,  according  to  the  general  rule  in  Number  1,  Sched.  (A)  before 
mentioned,  on  the  full  amount  of  the  annual  value  thereof  estimated  as  by  this  Act  is 
directed  (except  a  dwelling-house,  and  the  domestic  offices  thereunto  belonging,  and 
which  dwelling-house  and  ottices  shall  not  be  occupied  by  virtue  of  one  and  the  same 
demise,  with  a  farm  of  lands  for  the  purpose  of  farming  such  lands,  or  with  a  farm  of 
tithes  for  the  purpose  of  farming  the  same  ;  and  except  warehouses  or  other  buildings 
occupied  for  the  purpose  of  carrying  on  a  trade  or  profession) ;  provided  that  in  all  cases 
where  lands  are  subject  to  a  rent-charge  in  lieu  of  tithes  under  the  Act  passed  for  the 
commutation  .of  tithes,  and  in  all  other  cases  where  lands  in  England  are  not  subject  to 
tithes  or  to  any  modus  or  composition  real  in  lieu  thereof,  there  shall  l)e  deducted  out 
of  the  duties  contained  in  this  schedule  a  sum  not  exceeding  one-eighth  part  thereof ; 
and  in  all  cases  where  such  lands  are  subject  to  a  modus  or  composition  real,  and  not 
subject  to  any  tithes,  there  shall  be  deducted  out  of  such  duties  so  much  tliereof  as, 
together  witl/  the  like  rate  on  such  modus  or  composition  real,  shall  not  exceed  one- 
ei'dith  part  of  such  duties  as  aforesaid  ;  and  in  all  cases  where  such  lands  are  subject  to 
a  ''modus  or  composition  real  in  lieu  of  certain  specific  tithes  and  also  are  subject  to 
certain  other  specific  tithes,  or  where  such  lands  are  free  of  certain  specific  tithes,  and 
are  subject  to  certain  other  specific  tithes,  the  annual  value  of  such  lands  shall,  for  the 
purT)Ose  of  charging  the  duties  under  this  schedule,  be  estimated  at  the  rack-rent  at 
which  the  same  would  let  by  the  year  if  wholly  free  from  tithes,  and  there  shall  be 
deducted  therefrom  the  amount  or" value  of  one-eighth  of  the  said  duties  chargeable 
ou  the  said  estimate,  as  in  cases  of  tithe-free  lands  :  provided  also,  that  any  person 
being  lessee  and  occupier  of  tithes  or  teinds  taken  in  kind,  or  being  the  occupier  of  the 
lands  from  wlience  such  tithes  or  teinds  shall  arise,  and  compounding  for  the  same, 
shall  be  charged  in  respect  of  the  occupation  at  the  rate  of  twopence  for  every  twenty 
shillings  of  the  annual  value  thereof,  estimated  as  aforesaid  :  provided  also,  that  the 
several  proj^erties  hereinafter  described  in  Number  VIII.  shall  be  assessed  and  charged 
in  manner  therein  mentioned. 

The  Finance  Act  of  1806  provides  that  the  deduction  of  one-eighth  out  of 

the  duties  chargeable  under  Shed.  (B)  shall  cease  (59  &  60  Vict.  c.  28,  s.  26). 

It  was  held  that  the  lessee  of  a  farm  for  grazing  under  one  lease,  who 


TXCOME  TAX  281 

was  also  lessee  of  the  shootings  over  tlie  farm  under  another,  was  liable  to 
1)0  assessed  under  this  rule  in  respect  of  occupancy  to  the  extent  of  the 
rent  lor  the  combined  occupation  (Rcvell,  1895,  22  li.  772).  The  lessee  of 
a  deer  forest  is  liable  to  be  assessed  for  his  occupancy  to  the  extent  of  the 
rent  paid,  not  merely  to  the  extent  of  the  agricultural  rent  of  the  subject 
{Middlctoii,  1870,  3  K.  599). 

Rule  VIII.  This  rule  provided  how  nurseries  and  market-gardens  and 
hop-grounds  are  to  l)e  charged. 

This  rule  directed  that  these  lands  were  to  be  charged  according  tu  the 
rules  of  Sched.  (D),  but  is  changed  by  sec.  39  of  Income  Tax  Act,  1853, 
which  provides  that  they  are  to  be  charged  according  to  the  general  rules 
of  Sched.  (15). 

8.  IluLES  Appijcable  to  Schedules  (A)  and  (B),  being  IIules  IX.,  X., 
AND  XI.  OF  Act  of  1842,  ss.  03  and  04. 

Rule  IX.  Rules  for  Charging  the  said  Duties  under  Scheds.  (A)  and  (L). 

First. — The  said  duties,  except  wliere  other  provisions  are  made  as  aforesaid  for 
estimating  particuUir  properties,  sliall  he  estimated  according  to  the  general  rule 
contained  in  Sched.  (A),  and  shall  be  charged  on  and  ])ai(l  l)v  the  occupier  for  the 
time  heing,  his  executors,  administrators,  and  assigns. 

/SV'('OH(/.— Every  jjerson  having  the  use  of  any  lands  or  tem-uients  shall  be  taken  ami 
considered,  for  the  purposes  of  this  Act,  as  the  occupier  of  such  lands  or  tenements. 

Third. — The  said  several  duties  shall  on  each  assessment  thereof  be  levied  on  the 
occupier  for  the  time  being  without  any  new  assessment,  notwithstanding  any  change  in 
the  occupation  thereof  :  j)rovided  that  every  tenant  on  quitting  the  occupation  shall  be 
liable  for  the  arrears  at  the  time  of  so  quitting,  and  for  such  further  portion  of  time 
as  shall  then  have  elapsed,  to  he  settled  and  levied  hy  the  respective  Commissioners, 
and  repaid  to  the  occujiier  b\'  wlujiu  the  same  shall  have  been  paid  ;  and  the  executors 
or  administrators  of  any  tenant  who  shall  die  before  the  payment  of  such  assessment 
shall  he  liable  in  like  manner  as  the  testator  or  intestate  would  have  heen  if  living : 
jirovided  also,  that  every  tenant  (putting  before  the  time  of  making  the  assessment 
shall  be  lial)le  for  such  portion  of  the  year  as  shall  have  elai)sed  at  the  time  of  his  so 
quitting,  to  be  adjusted  and  settled  by  the  respective  Commissioners. 

Rule  X.  Rules  for  Estimating  the  Annual  Value  of  Properties 
hefore  described  in  Scheds.  (A)  and  (B),  or  either  of  them. 

F/RST. —  Tenan'^s  Rates  A.ro  Taxes  paid  bv Landlord  to  be  deducted 
FRO.fr  Rent. — "Wliere  any  landlord  shall  be  subject  to  any  covenant  or  agreement  to 
pay  or  satisfy,  out  of  the  rent  reserved  on  any  lands  or  tenements,  any  parochial 
rates,  taxes,  or  assessments,  which  by  law  are  a  charge  on  the  occu]ner,  or  any 
composition  for  tithes  ;  or  where  any  rector,  vicar,  or  other  person  entitled  to  any 
rent  or  other  annual  payment  to  be  made  in  lieu  of  tithes  (except  a  rent  -  charge 
conlirmcd  under  the  Act  passed  for  the  commutation  of  tithes),  or  any  composition 
for  tithes,  shall  pay  or  satisfy  out  of  the  aimuiut  thereof  any  such  parochial  rates, 
taxes,  or  assessments  charged  on  such  tithes,  rent,  composition,  or  other  annual  i>aynient 
aforesjiid,  then  and  in  every  such  case  the  annual  value  shall  he  estimateil  for  the 
jjurposes  of  this  Act  exclusive  of  such  rates,  taxes,  or  assessuients,  and  of  such 
composition  for  tithes,  to  be  compiUed  on  the  auiount  thereof  /johcj  fule  paid  by  such 
landlord  or  other  person  aforesaid  in  and  for  the  year  preceding  the  year  of  a.^sessmeiit ; 
or  where  the  owner  shall  be  also  occupier  of  such  lands  or  tenements,  and  shall  have 
iaid  any  ]Kirochial  rates,  taxes,  or  nssessments  charged  on  the  s,ime,  or  any  composition 
or  tithes  thereon,  then  the  said  annual  value  shall  be  also  estimated  exclusive  of  such 
rates,  taxes,  and  assessments  and  coiniiosition  for  tithes,  to  be  computed  in  like  manner 
as  aforesaid. 

Relief  to  Landlords  lv  Scotla.vd  ly  respect  of  Puplic  Burdens  not 
PAID  BY  Landlords  IN  England. — Where  the  landlord  of  lands  in  Sci^land  is  In- 
law charged  with  any  public  rates,  taxes,  or  assessments  which  in  England  are  by  law 
a  charge  on  the  occupiers  of  lands,  or  with  any  public  rates  or  taxes,  or  other  public 
burdens,  the  like  whereof  are  not  chargeable  on  lands  in  Englaml,  such  relief  is  to  be 
given  as  shall  be  just  and  reasonable  in  regard  to  the  charge  of  income  tax  iu  respect 
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of  an  annual  value  exceeding  bj-  the  amount  of  such  rates,  taxes,  assessments,  and  public 
burdens  the  charge  of  the  said  tax  on  landlords  in  England  (19  &  20  Vict.  c.  80,  s.  1). 

Secoxd.— Landlord's  Rates  paid  by  Texaxt  to  be  added  to  Rext.— 
"Where  any  tenant  of  lands  or  tenements  shall  be  subject  to  any  covenant  or  agreement 
to  pay  or  satis^fy  any  aids,  taxes,  rates,  or  assessments  by  law  chargeable  on  or  payable 
by  the  landlord,  the  amount  thereof  which  shall  have  been  hond  fide  paid  by  such 
tenant  in  and  for  the  year  preceding  the  year  of  assessment  shall,  in  making  the 
estimate  for  the  purpose  of  charging  the  duty  in  respect  of  occupation,  be  added  to 
the  rent  ^eser^'L•d,  in  Ciise  the  same  sliall  have  been  let  within  the  period  of  seven 
preceding  years,  and  if  not  so  let,  the  estimate  shall  be  made  according  to  the  general 
rule  in  Schecl.  (A),  with  the  like  addition  thereto  of  the  amount  of  such  payment. 

Third. — Where  the  amount  of  rent  of  lauds  or  tenements  reserved  in  money  shall 
depend  in  the  whole  or  in  part  on  the  price  of  corn  or  grain,  the  estimate  for  the 
purpose  of  charging  the  duties  in  Sched.  (A)  shall  be  made  on  the  amount  payable 
according  to  the  average  prices  or  fiars  fixed  in  the  year  preceding  the  year  appointed 
for  payment  of  the  duty,  and  in  the  same  manner  by  which  such  rents  have  usually 
been  ascertained  between  the  landlords  and  tenants  ;  but  where  the  whole  or  a  part  of 
the  rent  shall  be  reserved  in  corn  or  grain,  then  the  said  estimate  shall  be  made  on  the 
like  average  price  or  fiar  computed  on  the  quantity  of  corn  or  grain  delivered  or  tobe 
df  livered  in  the  year  appointed  for  payment  of  the  duty  ;  or  where  such  computation 
cannot  be  made,  the  estimate  aforesaid  may  be  made  on  the  annual  value  of  such  lands 
estimated  according  to  the  said  general  rule. 

Fourth. — Where  the  amount  of  rent  reserved  on  lands  or  tenements  shall  depend 
on  the  actual  produce  thereof,  either  in  respect  of  the  price  or  quantity  of  such  produce, 
the  estimate  for  the  purpose  of  charging  the  duties  in  Sched.  (A)  shall  Ije  made  on  the 
amount  or  value  of  such  produce  in  the  year  preceding  the  year  appointed  for  payment 
of  the  duty,  according  to  the  prices  fixed  and  according  to  the  quantity  produced  in 
that  year,  by  the  same  rules  and  in  the  same  manner  by  which  sucli  rents  have  usually 
been  ascertained  between  the  proprietors  and  their  lessees  or  tenants,  and  where  the 
prices  or  fiars  shall  vary  in  the  two  years  of  assessment,  or  the  amount  of  procluce 
shall  vary  in  those  years,  the  assessnient  shall,  on  appeal  or  surcharge,  be  rectified 
accordingly. 

Fifth. — Every  estimate  of  such  property  in  Scotland  shall  be  made  without  reference 
to  the  cess  or  tax  roll  or  valued  rents  heretofore  used  in  Scotland,  or  any  stent  thereon, 
and  shall  be  made  according  to  the  general  rule  contained  in  Sched.  (A)  to  the  best  of 
the  belief  and  judgment  of  the  Commissioners,  assessors,  and  others  employed  in  charging 
the  said  several  duties. 

Rule  XL 

Upon  every  account  of  the  annual  value  of  the  several  properties  aforesaid,  to  be 
charged  under  Scheds.  (A)  and  (B),  delivered  in  manner  Ijefore  directed  to  the  assessor, 
he  shall  make  an  assessnient  of  the  said  property  on  the  amount  of  the  sum  ascertained 
by  such  account,  if  he  shall  be  satisfied  with  such  amount ;  but  if  he  shall  not  be 
satisfied  therewith,  or  if  no  such  account  shall  have  been  returned,  or  if  the  occupier  or 
other  person  aforesaid  shall  not  be  resident  within  the  limits  of  the  district  of  such 
assessor,  and  no  such  return  shall  have  been  made,  then  the  said  assessor  shall  estimate, 
to  the  best  of  his  judgment,  the  annual  value  of  the  said  property  of  which  no  sufficient 
account  shall  have  been  delivei'ed,  and  make  an  assessment  of  the  same  accordingly  ; 
and  in  doing  so  it  shall  be  lawful  for  such  assessor  in  every  case  relating  to  lands  or 
tenements  to  be  estimated  according  to  the  said  general  rule  by  the  annual  value 
thereof,  where  such  annual  value  cannot  be  otherwise  ascertained,  and  he  is  hereby 
required  in  every  such  case,  to  make  such  assessment  according  to  the  following  rules 
(videlicet)  : 

First.— Vihare  the  last  rate  made  for  the  relief  of  the  poor  in  any  parish  or  place 
shall  be  made  throughout  by  a  pound  rate  on  the  annual  value,  as  the  same  would  be 
estimated  according  to  Sched.  (A),  the  assessment  thereon  to  be  made  under  this  Act 
shall  be  made  on  the  same  sums  respectively  as  in  such  rate. 

,S'eco?uZ.— Where  the  said  rate  shall  be  made  throughout  by  such  pound  rate  on  any 
proportionate  part  of  the  annual  value  as  aforesaid,  the  proportion  thereof  shall  be 
observed  as  in  the  said  rate,  but  the  assessment  thereon  to  be  made  under  this  Act  shall  be 
made  at  the  same  sums  respectively,  as  tliey  would  have  been  estimated  at  if  the  said 
rate  had  been  made  on  the  full  amount  of  such  annual  value. 

TJiird. — Where  properties  of  different  kinds  shall  be  rated  in  the  said  rate  according 
to  different  j^roportions  of  the  value  thereof  as  aforesaid,  or  shall  be  rated  therein  at 
different  rates  of  such  value,  but  nevertheless  the  properties  of  the  same  kind  shall  be 
rated  in  a  due  proportion  to  each  other,  both  as  to  the  value  and  rate  of  charge,  in  every 
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sucli  case  the  rule  of  rating  lands,  both  as  to  the  value  and  the  rate  of  charge,  shall, 
in  iiiakiiig  ihe  assessinciil  uiukr  this  Act,  Ije  observed  throughout,  as  well  with  respect 
to  sucli  lauds  as  to  the  other  properties  therein  rated,  so  far  as  relates  to  such  rates  as 
shall  be  made  either  on  the  full  value  of  the  properties  or  on  any  proportionate  part 
1 1  Hereof. 

Fourth. — In  all  cases  not  falling  within  the  three  preceding  rules,  but  nevertheless 
where  tlie  projierties  shall  ajipiar  to  the  assessor  to  lie  rated  in  the  said  rate  in  the  same 
lirojiortion  to  each  other,  though  the  proportion  of  such  rate  to  the  value  of  the  property 
laled  be  not  known,  and  the  assessor  is  able  to  ascertain  the  rack  rent  of  all  or  any  of 
tbe  projiertit's  whicli  sjiall  have  been  so  let  williiu  the  period  of  seven  yeiirs  pn-'x-ding 
witliin  the  limits  of  the  parish  or  place  where  the  said  assessors  shall  act,  he  shall  make 
an  estimate  of  such  properties  on  the  amount  of  such  rents  respectively,  and  the  amount 
contained  in  tlie  estimates  so  made  shall  form  the  basis  on  which  the  estimates  of  other 
2)ro2>erties,  of  which  the  rack  lent  shall  not  have  been  so  ascertained,  shall  be  made, 
and  he  shall  make  his  estimate  of  all  other  property  in  a  sum  bearing  the  same  pro- 
])ortion,  as  near  as  the  same  can  be  comi^uted,  to  the  amount  of  such  first  estimates,  as 
llie  sums  at  wliich  all  such  other  properties  of  which  tlie  rent  has  been  so  ascertained 
arc  valued  at  in  such  rale  bear  to  the  sum  charged  in  the  said  rate  on  the  said  projierties 
lirst  estimated  ;  and  he  shall  apportion  the  sum  so  estimated  on  such  other  properties 
in  the  same  jiroportion,  as  near  as  the  same  can  be  computed,  as  they  are  respectively 
rated  at  in  such  rate,  and  shall  make  his  assessment  under  this  Act  accordingly ;  and 
in  cases  where  the  same  rule  of  proportion  shall  not  have  been  observed  in  ratine 
diflerent  kinds  of  property,  then  the  assessor  shall  make  an  estimate  as  above  directed 
upon  each  of  such  kinds  of  property  for  the  purpose  of  forming  a  basis  on  which  the 
estimates  of  other  }iro2)erties  of  the  same  kind  may  be  made. 

9.  General  Eule  as  to  Assessment  under 
Schedules  (A)  and  (B). 

Sees.  29  and  30  of  the  Finance  Act,  1896,  provide  that  the  annual 
value  of  any  property  which  has  been  adopted  for  the  purpose  of  income 
tax  under  Scheds.  (A)  and  (B)  of  the  Act  of  1853,  during  the  year  ending 
5tli  April  1896,  shall  be  taken  as  the  annual  value  of  such  property  for 
the  same  purpose  during  the  next  subsequent  year.  "Wlien  any  Act 
enacts  that  the  annual  value  of  any  property  which  has  been  adopted  for 
the  purpose  of  income  tax  under  Scheds.  (A)  and  (B)  during  any  year  shall 
be  taken  as  the  airnual  value  of  such  property  for  the  same  purpose  during 
any  subsequent  year,  the  surveyors  and  inspectors  of  taxes  shall  be 
the  assessors  for  such  subsequent  year  of  the  income  tax  under 
Scheds.  (A)  and  (B). 

10.  Procedure  under  Schedules  (A)  and  (B). 

Where  a  dwelling-house  or  tenement,  together  with  oftices,  gardens, 
occupied  therewith,  or  lands  separately  occupied,  is  of  yearly  value  of 
under  £10,  the  assessor  may  estimate  the  property  to  the  best  of  his 
judgment,  and  make  an  assessment  thereon  without  requiring  a  return 
of  the  annual  value  (Act  of  1842,  s.  Oo).  If  a  lease  is  bond  fide,  at  rack- 
rent  the  assessor  may  make  his  assessment,  on  the  production  of  the  lease 
by  the  tenant,  according  to  the  amount  of  the  rent.  But  the  rent  will 
not  be  taken  as  the  criterion  for  assessment  if  the  tenant  is  bound  to 
execute  repairs  or  imi)rovements  (s.  'o'o).  If  a  tenant  occupies  under  a 
parol  lease,  or  has  not  custody  or  possession  of  a  written  lease,  he  is  when 
called  upon  to  deliver  an  account  of  the  actual  rent  ]iaid.  I>iinds  hcdd 
under  a  tenancy  from  year  to  year,  or  at  will,  are  to  be  rated  by  value, 
unless  the  rent  be  fixed  on  a  demise  within  seven  years  (s.  67).  A  })enalty 
is  imposed  on  tenants  delivering  false  accounts  of  rents  or  premises  (s.  68). 

Tenants  in  Scotland  are  to  produce  their  leases  on  notice  given,  and 
may  be  assessed  thereon.  Failing  ] production  of  a  lease,  the  tenant  is 
required  to  hand  the  assessor  a  note  in  writing  of  the  actual  rent  payable 
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cinnually,  and  of  any  other  valuable  consideration  given  to  the  landlord. 
If  the  tenant  occupies  a  farm  more  than  ten  miles  from  the  dwelling- 
house  of  the  assessor,  he  may  lodge  his  lease  or  note  of  his  rent  with  tlie 
nearest  justice  of  the  peace,  or  with  the  parish  clergyman  (s.  G9). 

All  properties  are  to  be  assessed,  whether  they  are  occu[)ied  or  not. 
But  assessments  on  houses  unoccupied  are  to  be  discharged  for  the  period 
during  which  they  are  unoccupied  (s.  70). 

Power  is  given  to  distrain  where  tlie  duties  charged  on  tithes,  teinds, 
composition  for  tithes,  manors,  markets,  fairs,  fisheries,  etc.  (ss.  71-72). 

No  contract  or  agreement  between  landlord  and  tenant  or  any  other 
persons  touchiug  the  payments  of  taxes  and  assessments  to  be  charged  on 
their  respective  premises  is  to  be  deemed  or  construed  to  extend  to  the 
duties  under  this  Act,  or  to  be  binding  contrary  to  the  Act  (s.  73).  It  has 
been  lield  that  an  agreement  between  landlord  and  tenant  that  a  rent 
should  be  reduced  in  the  event  of  the  income  tax  being  repealed,  and 
should  continue  reduced  so  long  as  income  tax  should  remain  not  payable, 
was  not  a  contravention  of  the  above  section  {Colhron,  1862,  12  C.  B.  (N.  S.) 
181).  Assessors  are  directed  to  make  their  assessments,  and  deliver  a 
return  of  the  names  of  the  proprietors  and  occupiers  of  the  lands  assessed, 
and  of  their  annual  value,  to  the  General  Commissioners.  In  cases  of 
ditiiculty  they  may  apply  to  the  surveyors  or  inspectors  for  instructions 
(s.  74  of  Act  of  1842,  and  s.  49  of  Taxes  Management  Act  of  1880).  The 
assessors  are  directed,  if  required  by  the  General  Commissioners  or  surveyors, 
to  require  the  overseers  of  tlie  poor  to  produce  their  books.  These  over- 
seers may  be  examined  by  the  (yommissioners,  and  the  inspectors  may 
rectify  the  assessments  made  (s.  75  of  Act  of  1842,  ss.  51  and  52  of  Taxes 
Management  Act,  1880). 

The  Commissioners  have  the  right  to  inspect  public  rate  books,  and  in 
Scotland  are  to  be  assisted  in  making  their  assessments  by  the  schoolmaster 
of  the  parish  (ss.  7G  and  77  of  Act  of  1842,  s.  39  of  Taxes  Management 
Act). 

The  assessors,  inspectors,  etc.,  may,  on  obtaining  an  order  from  the 
Commissioners,  view  and  examine  any  lands  or  other  property  chargeable, 
and  may  call  in  the  assistcince  of  persons  of  skill  (s.  78,  Act  of  1842). 

If  no  objection  is  taken  to  an  assessment,  the  Commissioners,  if  satisfied 
with  it,  are  to  sign  and  allow  it.  They  may  rectify  an  assessment  if  the 
surveyor  or  inspector  objects  to  it,  and  apply  to  the  Commissioners  for 
a  revision,  on  the  ground  that  there  has  been  error,  mistake,  or  fraud 
in  making  it. 

Assessments  under  Scheds.  (A)  and  (B)  remain  in  force  for  three  years 
unless  the  inspector  discovers  that  the  person  charged  has  been  und&r-rated, 
or  unless  a  person  not  chargeable  in  the  first  year  becomes  so  subsequently, 
or  unless  in  the  second  or  third  year  the  person  charged  appeals  against 
the  assessment.  The  assessment  may  be  collected  in  the  second  and  third 
years  by  the  book  delivered  for  the  first  year.  But  the  Connnissioners' 
duplicates  of  assessment  are  made  each  year  (Act  of  1842,  s.  87). 

11.  Appeals  undek  Schedules  (A)  and  (B). 

When  the  assessments  have  been  made  under  Scheds.  (A)  and  (B),  and 
allowed  and  signed  by  the  Commissioners,  public  notice  is  given,  by  deliver- 
ing a  copy  of  the  assessment  to  the  assessors  for  the  inspection  of  the  parties 
charged,  together  with  a  puldic  notice  of  the;  day  of  appeal,  or  by  delivering 
to  each  party  charged  a  note  of  the  amount  of  his  assessment  and  of  the 
day  of  appeal.     Fourteen  days'  notice  must  be  given  of  the  day  fixed  for 
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appeals.  Wlieu  an  appeal  is  tak-L-n,  the  value  of  Liuds  iu:iy  be  ascertained 
by  actual  valuation  by  order  of  the  Couiniissioners.  The  appellant  may 
require  the  Commissioners  to  do  this.  If  an  occupier  appealiii<r  produces 
iiis  lease,  or  otherwise  proves  his  annual  rent,  the  CoinmissionL^rs  may,  if 
there  has  been  an  overcharge,  reduce  the  rate ;  and  where  lands  are  ass(;s.sed 
at  less  than  the  vahie  proved,  tjie  assessment  may  be  increased.  The 
surveyors  and  the  as.sessor  may  attend  and  produce  evidence  at  the  hearin^r 
of  tlie  appeal.  No  barrister  or  other  person  i)iactisin^j  the  law  is  allowed 
to  plead  before  the  Commissioners  an  appeal.  The  determination  of  the 
Commissioners  is  final,  except  where  a  case  lias  been  re<iuiied  for  tlie 
opinion  of  the  High  Court. 

The  determination  of  the  General  Comniissiuners  after  the  appeal  on  an 
objection  made  Ijy  the  surveyor  to  an  assessment  on  any  person  to  the 
duties,  or  to  any  estimate  on  which  any  assessment  is  made  for  any  year 
shall  preclude  the  surveyor  irom  afterwards  making  a  furtiier  charge 
for  the  same  year  on  the  same  person  in  respect  of  the  same  matter 
property,  or  profits  included  in  the  assessment  or  estimate  before 
objected  to  and  determined  as  aforesaid  (.s.s.  80,  81,  82  of  Act  of  1842- 
s.  47  of  Income  Tax  Act  of  1853;    ss.  57,  58  Taxes   Management  AcV, 

iooU ). 

Persons  assessed  under  Sched.  (A)  for  mines  or  (piarries  of  stone  or  slate 
may  appeal  to  the  Commissioners  for  S})ecial  Purposes  instead  of  to  the 
General  Commissioners  (23  &  24  Vict.  c.  14,  s.  7). 

12.  Abatements  under  Sciikdules  (A)  and  (B). 

1.  The  General  Comniissioneis  may  grant  an  abatement  of  duty  to 
occupiers  and  owners  for  losses  caused  by  Hood  or  tempest  (1)  where  the 
owner  of  the  lands  has  in  consideration  of  such  loss  consented  to  abate 
to  his  tenant  the  whole  or  part  of  the  rent ;  (2)  where  the  proprietor  is  an 
infant  or  otherwise  incapable  of  consenting  to  an  abatement;  (3)  where 
lands  are  in  the  occupation  of  their  owner.  A  penalty  is  imposed  for 
making  false  claims  lor  an  abatement. 

2.  An  abatement  was  allowed  to  tenant  farmers  where  at  the  end  of 
the  year  of  assessment  they  could  prove  that  their  profits  had  fallen  short 
of  the  sum  on  which  the  a.ssessment  was  made.  Tlie  claim  required  to  be  put 
in  within  three  months  of  the  year  of  assessment,  and  had  to  be  intimated 
to  the  surveyor  of  taxes  for  the  di.strict.  The  amount  of  abatement  would 
be  in  proportion  to  the  deficiency  in  the  profits.  Tiiis  applied  only  in  the 
case  of  persons  occupying  kind  for  tlie  purposes  of  husbandry  only  and 
obtaining  livelihood  principally  from  husbandry  (14  &  15  Vict,  c  12  's  3) 
This  abatement  was  extended  to  a[.ply  (1)  to"  tenant.^  tliou-h  the  person 
assessed  might  not  obtain  his  livelihood  principally  from  luisban.irv  and 
(2)  to  owners  occupying  their  own  lands  and  obtaining  livelihood  pr'iiiei- 
pally  from  husbandry  (Income  Tax  Act  of  1853,  s.  40^).  The  abatement 
is  now  granted  to  owners  though  they  may  not  obtain  their  livelihood 
l)rincip:.lly  from  husbandry  (43  &  44  Vict.  c.  20,  s.  52).  See  also  Customs 
and  Inland  Kevenue  Act,  1890,  53  &  54  Vict.  c.  8,  s.  23,  <'rantin<'  relief 
to  traders,  professional  persons,  and  farmers  in  case  of  loss.  '  °  ° 

VI.    SciIEDLLK   (C). 

1.  Schedule  (C),  and  rules  for  assessing  the  duties  uuder  it. 

2.  Exemptions  allowed  under  it. 

3.  How  the  duty  is  collected. 
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1.  Schedule  (C),  and  Rules  for  Assessing  the  Duties. 

For  and  hi  respect  of  all  profits  arising  from  interest,  annuities,  dividends 
and  shares  of  annuities  payable  to  any  person,  body  politic  or  corporate, 
company  or  society,  whether  corporate  or  not  corjjorate,  out  of  any  public^ 
revenue— and  to  be  charged  for  every  20s.  of  the  annual  amount  thereof 
(Income  Tax  Act,  1853,  s.  2).  ,  ^         ■ 

This  schedule  provides  for  the  taxation  of  income  derived  from  invest- 
ments and  pnblic  secnrities.  The  tax  is  paid  "  by  way  of  deduction."  The 
persons  or  bodies  who  have  to  pay  the  income  are  bound  to  deduct  the  tax 
before  payment.  Sec.  88  of  the  Income  Tax  Act  of  1842  gives  the  rules 
for  assessing  and  charging  the  duties  under  this  Schedule. 

rules  for  assessing  and  charging  the  duties  under  sched.  (c). 

The  said  last-mentioned  duties  shall  be  paid  by  the  persons  and  corporations  re- 
spectivelv  intrusted  with  the  payment  of  the  annuities,  dividends  and  shares  of  annuities 
therein  charged,  on  behalf  of  the  persons,  corporations,  companies  or  societies  entitled 
thereto,  their  executors,  administrators,  successors,  or  assigns,  and  shall  be  assessed  by 
the  Commissioners  hereby  authorised  or  appointed  for  those  purposes  ;  and  shall  extend 
to  all  public  annuities  Whatever  payable  in  the  United  Kingdom,  out  ot  any  public 
revenue  in  the  United  Kingdom  or  elsewhere,  and  also  to  all  dividends  and  .shares  ot 
such  annuities  respectively  which  shall  become  payable  after  the  lifth  day  of  AimloTiQ 
thousand  eight  hundred  and  forty-two,  except  in  the  following  cases  of  exemption  trom 
the  said  duties ;  viz. 

2.  Exemptions  allowed  under  Sched.  (Q.— Tlie  following  exemp- 
tions are  allowed  under  this  schedule  : — 

1.  Stock  of  Friendly  Societies,  sul^ject  to  certain  limitations.  This 
exemption  is  extended  by  the  Industrial  and  Provident  Societies  Act,  1893, 
56  &  57  Vict.  c.  39,  s.  24.  The  Provident  Funds  of  Trade  Unions  are  also 
exempt  under  this  schedule  (5G  &  57  Vict.  c.  2,  s.  1). 

2.  Stock  of  Savings  Banks.  See  also  sec.  30  of  Finance  Act,  1894,  57 
&  58  Vict.  c.  30,  which  provides  :  (1)  Any  penny  savings  bank,  or  other  bank 
for  savings,  whether  certified  under  the  Savings  Bank  Act,  1863,  or  not,  shall 
be  entitled' to  exemption  from  income  tax  chargeable  under  Scheds.  (C)  and 
(D)  of  the  Acts  relating  to  income  tax  in  respect  of  the  income  of  the  funds  of 
the  savings  bank,  so  far  as  it  is  applied  in  the  payment  or  credit  of  interest  to 
any  depositor  not  exceeding  the  sum  of  five  pounds  in  the  year  for  which 

exemption  is  claimed.     (2) (3)  Provided  that  where  interest  is 

paid,  or  dividends  or  interest  are  or  is  credited,  without  deduction  of  income 
tax,  to  a  depositor  in  any  savings  bank  whose  income  exceeds  one  hundred 
and  sixty  pounds  a  year,  such  interest  or  dividends  or  interest,  as  the  case 
may  be,  shall  be  accounted  lor  and  charged  under  the  3rd  Case  of  Sched. 
(D),  under  which  profits  of  an  uncertain  annual  value  are  directed  to  be 

charged. 

3.  Stock  of  Charitable  Institutions. 

"The  stock  or  dividends  of  any  corporation,  fraternity,  or  society 
of  persons,  or  of  any  trust  established  for  charitable  purposes  only ; 
or  which,  according  to  the  rules  or  regulations  established  by  Act  of 
Parliament,  charter,  decree,  deed  of  trust,  or  will,  shall  be  applicable 
by  the  said  corporation,  fraternity,  or  society,  or  by  any  trustee,  to 
charitable  ]nirposes  only,  and  in  so  far  as  the  same  sliall  be  applied 
to  charitable  purposes  only,  or  the  stock  or  dividends  in  the  names  of 
any  trustees  applicable  solely  to  the  repairs  of  any  cathedral,  college, 
cliurch,  or  chapel,  or  any  building  used  solely  for  the  purpose  of 
divine  worship,  and  in  so  far  as  the  same  shall  be  ajiplied  to  such 
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])urposes,  provided  the  application  thereof  to  such  purposes  shall  be 
duly  proved  before  the  said  Commissioners  for  Special  Purposes  by  any 
agent  or  factor  on  the  behalf  of  any  such  corporation,  fraternity,  or 
society,  or  by  any  of  the  members  or  trustees."  As  to  the  meaning 
of  "  charitable  purposes,"  see  Ivule  VI.  of  Sched.  (A). 

4.  Stock  in  the  name  of  the  Treasury  or  of  the  Commissioners  for  the 
Eeduction  of  the  National  Debt. 

5.  Stock  Ijelongin^  to  Her  Majesty  or  to  any  accredited  minister  of  any 
fureign  State  resident  in  the  United  Kingdom. 

The  rules  for  making  claims  of  exemption  under  this  schedule,  and  the 
penalties  for  fraudulently  claiming  exemption,  will  be  found  in  sees.  98  &  99 
of  the  Income  Tax  Act  of  1842. 

.'1.  //oiv  THE  Duty  uxder  Sciied.  (C)  /s  collected. — The  pro- 
visions as  to  the  collection  and  payment  of  the  duty  under  this  schedule 
will  be  f(nind  in  sees.  89,  93,  94,  95,  96,  and  97  of  the  Act  of  1842,  and 
sec.  11  of  the  Act  of  1853.  Companies,  corporations,  etc.,  are  bound  to 
deliver  statements  to  the  Commissioners  appointed  to  assess  the  duties, 
of  the  amounts  of  annuities,  etc.,  payable  by  them  to  persons,  etc. 
Companies  are  to  set  apart  and  retain  suras  assessed ;  the  moneys  so  set 
apart  are  to  be  paid  into  the  account  of  the  Eeceiver  General  of  Inland 
Iievenue.  Small  dividends  are  to  be  chaiged  under  Sched.  (D)  if  the 
half-yearly  payment  does  not  amount  to  lit'ty  shillings.  Persons  intrusted 
with  the  payment  of  colonial  annuities  are  to  deliver  accounts  thereof, 
and  the  Special  Commissioners  are  to  make  assessments  thereon.  There 
is  also  a  similar  provision  as  to  annuities,  dividends,  etc.,  payable  out  of 
the  revenue  of  any  foreign  State  (5  &  6  Vict.  c.  80,  s.  2).  See  also  sec.  26 
of  the  Customs  and  Inland  Pevenue  Act,  1885  (48  &  49  Vict.  c.  51),  and 
the  Customs  and  Inland  Revenue  Act,  1888  (51  &  52  Vict.  c.  8,  s.  24), 
which  made  provision  for  further  securing  income  tax  on  foreign  and  colonial 
dividends.  P>y  sec.  97  of  the  Act  of  1842  securities  issued  at  the  Ex- 
chequer and  other  public  ollice,  and  India  bonds,  are  to  be  charged  under 
Sched.  C. 

VTT.  Schedule  (D). 

1.  Schedule  (D),  and  who  are  liable  under  it. 

2.  Division  of  the  Schedule  into  cases. 

3.  The  First  Case  (profits  from  trades,  etc.),  and  rules  applicable  to  it. 

4.  The  Second  Case  (profits  from  professions,  etc.),  and  rules  applicable 

to  it. 

5.  Rules  applicable  to  both  the  First  and  Second  Cases. 

0.  The  Third  Case  (profits  of  an  uncertain  annual  value),  and  rules 
a}>]ilicable  to  it. 

7.  The  b'ourth  Case  (interest  from  foreign  securities). 

8.  The  Fifth  Case  (possessions  in  Her  Majesty's  dominions  out  of  the 

United  Kingdom  and  foreign  possessions). 

9.  The  Sixth  Case  (profits  not  otherwise  charged). 

10.  Miscellaneous  provisions  as  to  Schedule  (D). 

11.  Exemptions  under  Schedule  (D). 

12.  Abatements  or  repayment  of  duty  when   income  has  been   over- 

assessed. 

13.  In  what  districts  the  duties  under  Schedule  (D)  are  to  be  charged. 

14.  Procedure  under  Schedule  (D). 

15.  Appeals  under  Schedule  (D). 
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1.  Schedule  (D),  and  aviio  ai;e  Liable  under  it. 

"For  and  in  rcsjjcd  of  the  annual  jirofits  or  gains  arising  or  accruing  to 
any  person  residing  in  the  United  Kingdom  from  any  land  of  proiJcrty  what- 
ever, whether  situate  in  the  United  Kingdom  or  elseivhcre,  and  for  and  in 
respect  of  the  annual  p)rofits  or  gains  arising  or  accruing  to  any  2Jerson  residing 
in  the  United  Kingdom  from  any  2')rofcsdon,  trade,  employment,  or  rocation, 
luhether  the  same  shall  he  respeetirely  carr'ied  on  in  the  United  Kingdom  or  else- 
where, and  to  he  charged  for  every  tiventy  shillings  of  the  annual  amount  of  such 
profits  and  gains  :  and  for  and  in  respect  of  the  annual  profits  or  gains  arising 
or  accruing  to  any  p)erson  whatever,  whctlier  a  suhject  of  Her  Majesty  or  not, 
although  not  resident  in  the  United  Kingdom,  from  any  pro2)erty  whatever  in 
the  United  Kingdom,  or  any  profession,  trade,  employment,  or  vocation  exercised 
u'ithin  the  United  Kingdom, — and  to  he  charged  for  every  twenty  shillings  of  the 
annual  amount  of  such  profits  and  gains,  and  for  and  in  respect  of  all  interest 
of  money,  annuities,  and  other  annual i^rofits  and  gains  not  charged  hy  virtue  of 
any  of  the  other  schechdes  contained  in  this  Act,  and  to  he  cliargcd  for  every 
twenty  shillings  of  the  annual  amount  thereof"  (Income  Tax  Act,  1853,  s.  2). 

A  master  mariner  with  a  house  in  Great  Britain,  occupied  by  his 
children,  but  absent  from  the  country  for  a  year,  is  resident  in  Great  Britain 
in  the  sense  of  Sched.  (D)  {Rogers,  1879,  6  R.  1109).  So  is  a  person  having 
an  estate  in  Scothind,  where  he  lives  during  summer  months  {Lloyd,  1884, 
11  Ii.  687).     Continuous  residence  is  not  required  {Young,  1875,  2  E.  926). 

As  "  person  "  covers  "  company  "  or  "  corporation  "  or  "  body  politic," 
questions  have  arisen  as  to  the  residence  of  a  company.  If  a  company  is 
resident  in  the  United  Kingdom,  its  whole  profits  are  chargeable  under  the 
first  branch  of  the  schedule.  If  it  is  not,  then  it  can  only  be  charged  in 
respect  of  profits  from  trade  exercised  in  the  United  Kingdom  under  the 
second  branch  of  the  schedule,  or  for  profits  actually  received  in  this  country. 
In  determining  where  a  company  is  resident,  one  of  the  principal  tests  is 
where  it  is  registered.  A  company  resides  where  its  place  of  incorporation 
is,  where  its  meetings  and  the  meetings  of  its  governing  body  are  held 
{Sesana  Sulp)hur  Company,  1876,  L.  B.  1  Ex.  D.  428 ;  London  Bank  of 
Mexico,  1891,  L.  R.  2  Q.  B.  378).  The  Imperial  Ottoman  Bank  was  a 
corporation  created  by  Turkish  law.  It  was  the  official  State  bank  of 
Turkey,  had  its  chief  office  at  Constantino})le,  and  had  power  to  establish 
branches  and  agencies  at  other  places.  It  established  a  branch  in  London. 
It  was  held  that  the  bank  was  not  a  person  residing  in  the  United  Kingdom, 
and  was  only  liable  to  pay  income  tax  on  the  profits  of  its  English  business 
{Alexander,  1874,  L.  1{.  10  Ex.  20). 

There  are  many  cases  as  to  whether  a  trade  is  exercised  within  the 
United  Kingdom.  These  were  considered  in  a  recent  judgment  in  the  House 
of  Lords.  (Sec.  41  of  the  Act  of  1842  provides  that  any  person  not  resident 
in  the  United  Kingdom,  shall  be  cliargeable  in  the  name  of  such  trustee, 
guardian,  tutor,  curator,  or  committee,  or  of  any  factor,  agent,  or  receiver, 
having  the  receipt  of  any  profits  or  gains  arising  as  herein  mentioned,  and 
belonging  to  such  persons,  etc.  Under  that  section,  agent  for  a  foreign 
company  or  trader  may  be  assessed  for  profits  on  trade,  exercised  by  the 
foreigner  in  this  country.)  A  foreign  merchant  who  canvasses  through 
agents  in  the  United  Kingdom  for  orders  for  the  sale  of  his  merchandise  to 
customers  in  the  United  Kingdom  does  not  exercise  a  trade  in  the  United 
Kingdom  within  the  meaning  of  the  Income  Tax  Acts,  so  long  as  all 
contracts  for  the  sale,  and  all  deliveries  of  the  merchandise  to  customers, 
are  made  in  a  foreign  country  {Grainger  &  Son  {Agents  for  Roederer  of 
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Ji/uhm),  iS9G,  L.  Ii.  App.  Ca,  325).  Ld.  Watson  distinguislied  that  case 
from  Tiyc'.'er,  1885,  52  L.  T.  (X.  S.)  814,  and  Fomery  dc  G^reno,  1886,  5G  L.  J. 
(.1.  I>.  1  -u),  ill  which  cases  the  foreimi  wine  nierdiant  trailed  in  Kn,ul;ind  throngh 
an  English  agent,  wiio  sold  his  wine  in  England  and  received  the  price, 
making  delivery  to  the  bnyer  either  from  the  stock  which  had  been  sent 
to  liim  by  his  principal  or  by  directing  a  consignment  to  be  sent  from 
IMieims.  See  also  cases  Eriaeii  {Telajraph  Company  of  Copcnhatjcn), 
1881,  L.  It.  8  C^).  IJ.  D.  414  (the  comi)any  had  oHices  and  agents  in 
various  parts  of  the  United  Kingd(jm,  and  made  contracts  for  the  trans- 
mission of  messages,  and  received  payment  at  these  oflices)  and  Wcrle  tO 
Conqnoi//,  1888,  20  Q.  K  D.  75:!.  A  company  registered  in  Xorway,  had 
its  books  kept  there,  and  two  of  its  managers  resided  there.  It  owned  a 
banpie  w  hich  had  never  l)een  in  Xorway,  but  was  registered  in  Christiania. 
Profits  were  made  by  chartering  this  vessel.  The  chartering  was  all  done 
by  the  company's  agents  in  Glasgow,  and  the  great  majority  of  the  shares 
were  held  in  tin's  country.  The  Connnissioners  assessed  the  company,  and, 
on  appeal,  it  was  held  that  on  the  facts  stated  there  was  no  ground  for 
holding  that  the  company  was  resident  in  Great  Britain,  but  that  as  the 
company  carried  on  trade  in  this  country,  and  the  appellants,  the  agents  of 
the  company,  were  in  receipt  of  profits  accruing  to  it  from  trade  exercised 
in  (Jlasgow,  the  appellants  were  assessable  under  Sched.  (D)  and  sec.  41. 
and  that,  although  they  had  not  been  assessed  expressly  as  agents,  the 
assessment  was  good  ( Wivgate  &  Co.,  1897,  5  S.  L.  T.  61), 

2.  Division  of  the  Schedulk  into  Cases. 

It  is  provided  by  sec.  100  of  the  Act  of  1842  that  the  duties  under 
Sched.  (I))  shall  extend  to  every  description  of  property  or  profits  which 
shall  not  be  contained  in  either  of  Scheds.  (A),  (B),  or  (C),  and  every  descrip- 
tion of  employment  or  profit  not  contained  in  Sched.  (E),  and  not  specially 
exempted  from  the  said  respective  duties.  The  section  divides  the 
schedule  into  six  cases,  and  gives  rules  for  ascertaining  the  duties  in  each 
case. 

3.  First  Case  of  Schedule  (D). 

Duties  to  h'  Cliurfjed  in  Respect  of  any  Trade,  Manvfacturc,  Adventure,  or 
Concern  in  the  Nature  of  Trade  not  contained  in  any  otJicr  Schedule 
of  this  Act. 

This  case  includes  the  ownershi])  of  trading  vessels  let  to  freight. 
That  is  a  trade  within  the  meaning  of  this  case,  the  wording  of  which  is 
the  same  as  in  the  Act  of  46  Geo.  ni.  c.  G'}  (Borrodailc,  1814,  1  Trice, 
148).  When  a  trade  is  carried  on  either  wholly  in  the  United  Kingdom, 
ov  partly  withni  and  partly  outside  it,  and  jtroHts  accrue  th^^refrom  to  a 
})erson  in  the  United  Kingdom,  the  assessment  falls  under  Case  I.,  not 
Case  v.,  and  the  duty  is  to  be  computed  on  the  full  amount  of  profits  of  the 
trade,  and  not  only  upon  the  actual  sums  received  in  the  United  Kingdom 
(San  Paolo  Brazilian  liailway  Co.,  1806,  L.  W.  App.  Ca.  31).  The  tax  is 
l)avable  on  all  profits,  no  matter  to  what  purpose  they  are  to  be  applied 
{}'[ersey  Docks,  1883,  8  App.  Ca.  891). 

IIULES    FOU   FIK.ST   CASK. 

(1)  The  duty  to  !>'?  cliarged  in  respect  thereof  shall  he  coniinUed  on  a  sum 
not  less  tliau  the  full  auiouut  of  the  bahmce  of  the  profits  or  giiius  of  sudi  trade, 
manufacture,  ai'venture,  or  concern,  upon  a  fair  and  just  average  of  three  years,  ending 
on  such  clay  ot  the  year  immediately  preceding  the  year  of  assessment  on  which  tlie 
accounts  of  tho  said  trade,  manufacture,  adventure,  or  concern  sliall  have  been  usually 
VOL.  vr.  10 
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made  up,  or  on  the  5tli  day  of  April  preceding  tlie  year  of  assessment,  and  sliall  be 
assessed,  charged,  and  paid  without  other  deduction  than  is  liereinafter  allowed  : 

Provided  always  that,  in  cases  where  the  trade,  manufacture,  adventure,  or  concern 
shall  have  l)een  set  up  and  commenced  within  the  said  period  of  three  years,  the 
computation  shall  l)e  made  fur  one  year  on  the  average  of  the  balance  of  the  profits  and 
gains  from  the  period  of  first  setting  up  the  same  : 

Provided  also,  that  in  cases  where  the  trade,  manufacture,  adventure,  or  concern 
shall  have  been  set  up  and  commenced  within  the  year  of  assessment,  the  computation 
shall  be  made  according  to  the  rule  in  the  Gth  Case  of  this  schedule. 

The  expression  "  bulauce  of  profits  and  gains "  is  e(|uivalent  to  the 
"amoimt  of  such  profits"  (Coltness  Iron  Co.,  1881,8  IJ.  H.  L.  67,  L.  11. 
6  App.  Ca.  ol5).  The  balance  is  arrived  at  by  setting  against  the  receipts 
the  expenditure  necessary  to  earn  them  (Grcsham  Life  Assurance  Society, 
1892,  L.  It.  App.  Ca.  :314,  per  Ld.  Herschell,  323). 

Where  a  person  or  company  makes  a  gain  by  realising  an  investment 
at  a  larger  price  than  was  paid  for  it,  the  difference  is  to  be  reckoned 
among  profits  {Northern  Assurance  Co.,  1889,  16  E.  461 ;  Scottish  Investment 
Trust  Co.,  1893,  21  E.  262;  see  Assets  Co.,  1897,  34  S.  L.  E.  486). 

A  change  in  partnership  or  in  the  individuals  conducting  a  trade  does 
not  make  the  concern  one  set  up  and  commenced  during  the  year  of 
assessment  in  the  sense  of  the  last  clause  of  this  rule  {Rychope  Coal  Co., 
1881,  L.  E.  7  Q.  B.  D.  485). 

How  IXSURAXCE   COMPAXIES  ARE   ASSESSED   UNDER    THIS    CaSE. 

A  company  carried  on  a  business  both  of  fire  and  life  insurance:  held 
that  the  net  profits  and  gains  from  the  two  branches  of  the  business  must 
be  massed  together  as  one  undivided  income,  assessable  according  to  the 
rules  applicable  to  this  case  of  Sched.  (D).  The  profits  were  to  be  estimated  : 
(1)  As  regards  the  fire  business, — the  policies  under  which  one  contracts  for 
one  year  only, — by  taking  the  })remiums  received  for  the  year  of  assessment, 
or  on  an  average  of  three  years,  deducting  losses  by  fire  during  the  same 
period,  and  other  ordinary  expenses.  No  allowance  was  to  be  made  for  the 
balance  of  annual  risks  unexpired  at  the  end  of  the  financial  year.  (2)  As 
regards  the  life  business,  by  an  actuarial  calculation,  which  might  be 
obtained  by  taking  the  result  of  tlie  quinquennial  investigation  prescribed 
by  Statute,  or  of  the  periodical  investigation  in  use  in  companies  established 
before  the  Statute,  or  by  an  investigation  covering  the  three  years 
prescribed  by  the  rules  of  this  case  {Scottish  Union  &  National  Insurance 
Co.,  1889,  16  E.  461).  A  life  insurance  company  applied  part  of  its 
profits  to  policy-holders  whose  policies  entitled  them  to  participate  in 
profits:  held  that  the  profits  so  payable  to  policy-holders  were  to  be 
assessed  {London  Assurance  Corporation,  1885,  L.  E.  10  App.  Ca.  438). 
Compare  this  case  with  the  following.  A  life  insurance  company  had  no 
shares  or  shareholders.  All  the  members  were  holders  of  participating 
policies,  and  were  liable  to  all  losses.  It  was  admitted  that  the  income 
derived  by  the  company  from  investments  and  transactions  with  persons 
not  members  was  assessable,  but  it  was  held  that  no  part  of  the  premium 
income  received  under  participating  policies  was  liable  to  be  assessed  as 
profits  or  gains  under  Sched.  (U)  {Nev-  York  Life  Insurance  Co.,  1889, 
L.  E.  14  App.  Ca.  381). 

(2)  The  said  duty  shall  extend  to  every  person,  body  politic  or  corporate,  fraternity, 
fellowship,  company  or  society-,  and  to  every  art,  mystery,  adventure,  or  concern 
carried  on  by  them  respectively  in  the  United  Kingdom  or  elsewhere  as  aforesaid  ; 
except  always  such  adventures  or  concerns  on  or  aljout  lands,  tenements,  hereditaments, 
or  heritages  as  are  mentioned  in  Sched.  (A),  and  directed  to  be  therein  charged. 

(3)  Deductions  not  to  be  Allowed. — In  estimating  the  balance  of  profits 
and  gains  chargeable  under  Sched.  (D),  or  for  the  purpose  of  assessing  the  duty  thereon, 
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no  sum  shall  be  set  against  or  deducted  from,  or  allowed  to  be  set  against  or  deducted 
from,  such  profits  or  g;iiiis  on  account  of — 

Any  sum  expended  for  repairs  of  premises  occupied  for  the  purpose  of  such  trade, 
manufacture,  adventure,  or  concern,  nor  for  any  sum  expended  for  the  supply,  or  repairs, 
or  alterations  uf  any  implements,  utensils,  or  articles  emj)loye(l  fur  tin;  jiurpose  of  such 
trade,  manufacture,  a<lvcnture,  or  concern,  beyond  the  sum  usually  expended  for 
such  purposes  according  to  an  average  of  three  years  preceding  the  year  in  which  such 
assessment  shall  be  made  ;  nor 

On  account  of  loss  not  connected  with  or  arising  out  of  such  trade,  manufacture, 
adventure,  or  concern  ;  nor  on  account  of  any  capital  withdrawn  therefrom  ;  nor  for 
any  sum  employed  or  intended  to  be  employed  as  wipital  in  such  trade,  manufacture, 
adventure,  or  concern  ;  nor 

For  any  capital  employed  in  improvement  of  premises  occupied  for  the  purposes  of 
such  trade,  manufacture,  adventure,  or  concern;  nor 

On  account  or  under  pretence  of  any  interest  which  might  have  been  made  on  such 
sums  if  laid  out  at  interest;  nor 

For  any  debts,  except  bad  debts  proved  to  be  such  to  the  satisfaction  of  the 
Commissioners  respectively  ;  nor  for  any  average  loss  beyond  the  actual  amount  of 
loss  after  adjustment  ;  nor 

For  any  sum  recoverable  under  an  insurance  or  contract  of  indemnity. 

A  deduction  is  now  allowed  fur  diminished  value  <»f  macliinery  and 
plant  by  reason  of  wear  and  tear  during  the  year.  The  claim  must  be 
made  within  twelve  months  after  expiration  of  year  of  assessment  (see  the 
section  ;  Customs  and  Inland  Revenue  Act,  1878,  41  &  42  Vict.  c.  15,  s.  12). 

Oasrs  as  to  Deditdions  claimed. — Capital  employed  in  sinking  new  pits. 
Ddduction  not  allowed  (Addic,  1875,  2  II.  431).  A  deduction  claimed  for 
capital  invested  in  a  business  was  not  allowed  {London  City  Contract 
Corporation,  1887,  2  Ta.K  Cases,  239).  Brewers  claimed  deduction  in 
respect  of  jiremiums  paid  for  leases  of  public-houses.  They  purchased  the 
leases,  and  let  the  houses  to  persons  who  covenanted  to  purchase  the 
brewers'  beer.  Deduction  disallowed  {Watncy,  1880,  L.  E.  5  E.x.  D.  241). 
Losses  incurred  by  brewers  on  loans  made  to  publicans  in  course  of 
business  may  be  deducted  in  estimating  their  profits  (Hcid's  Brewer)/  Co., 
1897,  1  L.  11.  2  Q.  B.  1).  A  deduction  for  yearly  depreciation  in  value  of 
lease  of  premises  occupied  by  licensed  victuallers  not  allowed  {Gillatt  ^• 
Watts,  1885,  2  Tax  Cases,  76).  A  society  sold  books  in  a  shop  at  a 
profit,  and  by  colporteurs  at  a  loss.  Held  that  the  society  was  not 
entitled  to  deduct  their  loss  from  profits  made  in  shop  {BcUfjious  Tract 
Society,  1896,  23  E.  390).  A  seed  merchant  claimed  to  deduct  losses  on  a 
farm  which  he  worked  in  connection  with  his  business.  Claim  disallowed 
{Brown,  1886,  13  E.  590).  A  deduction  was  not  allowed  lor  losses  in 
connection  with  machinerv  built  and  afterwards  removed  as  unsuitable. 
That  was  a  loss  of  capital  {Smith,  1888,  2  Tax  Cases,  357).  A  comjany 
borrowed  money,  and  undertook  to  pay  a  bonus  of  ten  per  cent,  thereon 
when  capital  was  repaid.  Held  that  the  amount  of  this  bonus  was  not  to 
be  deducted  in  estimating  profits  for  the  year  in  which  it  was  paid 
{Arizona  Copper  Co.,  19  E.  150).  A  company  claimed  to  deduct  interest 
on  short  loans  obtained  from  bank  for  business  purposes.  Claim  ilisallowed 
{Anylo-Contincntal  Guano  Co.,  1894,  2  Tax  Cases,  239).  A  railway  company 
which  had  been  allowed  a  deduction  of  sums  expended  or  set  aside  for  renewal 
of  plant  during  the  year,  was  refused  a  further  deduction  of  a  sum  represent- 
ing the  iliminished  value  by  reason  of  tear  and  wear  of  new  additi<»nal  plant 
purchased  within  five  years, which  had  hitherto  required  no  repairs  (Ctf/tc/onea/i 
Bailway  Co.,  1880,  8  E.  89).  A  railway  company  was  refused  a  deduction 
(1)  on  a  sum  expended  on  improving  the  ])ermanent  way  of  another  railway 
which  they  had  ac(pured ;  (2)  on  relaying  i»art  of  the  main  line.  The  sums 
were  properly  chargeable  on  capital  {Hiyhland  Bailway  Co.,  1889, 16  R.  950). 
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The  owners  of  a  ship  engaged  in  trade  are  not  entitled  under  sec.  12  of  the  Act 
of  1878,  referred  to  above,  to  a  deduction  for  depreciation  in  the  value  of 
their  sliip  caused  by  ships  of  a  better  construction  being  built  {Burnley 
Steamship  Co.,  1894,  21  11.  965). 

(4)  III  estiniatiiig  the  amount  of  the  profits  and  gains  arising  as  aforesaid,  no  deduc- 
tion shall  be  made  on  account  of  any  annual  interest  or  any  annuity  or  other  annual 
payment  payable  out  of  such  profits  and  gains. 

"Where  payments  were  made  by  a  life  insurance  company  in  respect 
of  annuities  granted  in  consideration  of  a  single  sum  paid  at  the  time  of 
granting,  hclil  that  the  annuities  were  not  paid  out  of  profits  or  gains,  and 
■were  not  liable  to  income  tax  (Grcsham  Life  Assurance  Society,  1892,  L.  E. 
App.  Ca.  309.  See  the  opinions  as  to  the  meaninii  and  construction  of 
Fade  IV.). 

Interest  on  debentures  for  money  borrowed  by  a  company  was  not 
allowed  as  a  deduction  from  profits  {Alexandria  Water  Co.,  1883,  L.  K.  11 
Q.  B.  1).  174). 

4.  Second  Case  of  Schedule  (D). 

Tlie  Duty  to  lie  Charged  in  Respect  of  Professions,  Employments,  or  Vocations 
not  contained  in  any  other  Schedule  of  this  Act. 

The  calling  of  a  professional  bookmaker  is  a  vocation  in  the  sense  of 
the  2nd  Case  {Partridrjc,  1886,  L.  E.  18  Q.  B.  D.  276). 

RULES   FOR   SECOND    CASE. 

(1)  The  said  duty  on  employments  shall  be  construed  to  extend  to  every  employ- 
ment b)'  retainer  in  any  character  whatever,  whether  such  retainer  shall  be  annual  or 
for  a  longer  or  shorter  period  ;  and  to  all  profits  and  earnings  of  whatever  A^alue,  subject 
only  to  such  exemptions  as  are  hereinafter  granted. 

A  bank  agent  occupied  rent-free  a  house,  part  of  the  bank  premises. 
He  was  bound  to  live  in  the  house,  and  could  not  sublet  it.  Held  that  he 
should  not  be  assessed  for  the  annual  value  of  the  house :  the  advantage 
of  free  residence  was  not  to  be  taken  as  a  part  of  his  income  {Tennant,  1892, 
19  E.  H.  L.  1,  L.  E.  [1892]  App.  Ca.  150).  But  the  annual  value  of  a  manse 
occupied  by  a  parish  minister  is  to  be  reckoned  as  income.  He  can  let  his 
manse  {Fry,  1895,  22  E.  422).  A  gift  of  £100  had  been  given  to  a  parish 
minister.  It  was  raised  by  subscription  among  members  of  the  congrega- 
tion. A  similar  gift  was  given  to  him  on  eacli  of  the  two  previous  years. 
Held  that  income  tax  was  payable  on  the  £100  {Strang,  1878,  15  S.  L.  E. 
704).  On  the  other  hand,  a  grant  was  given,  from  the  Curates'  Augmentation 
Fund,  of  £50  to  a  curate  for  faithful  services.  The  directors  of  the  fund 
were  not  boimd  to  continue  the  grant.  Held  tliat  the  curate  was  not 
assessable  in  respect  of  tlie  grant  {Turner,  1888,  L.  E.  22  Q.  B.  D.  150). 

(2)  The  duty  to  Ije  charged  shall  l)e  computed  at  a  sum  not  less  than  the  full  amount 
of  the  Ijulance  of  the  profits,  gains,  and  emoluments  of  such  professions,  emjiloyments, 
or  vocations  (after  making  such  deductions,  and  no  other,  as  by  this  Act  are  allowed) 
within  the  preceding  year,  ending  as  in  the  1st  Case,  to  be  paid  on  the  actual  amount 
of  such  profits  or  gains  without  any  deduction,  subject  to  the  like  provisions  as  are 
made  in  the  Lst  Case  in  respect  of  tlie  period  of  average  in  the  case  of  setting  up  and 
commencing  such  profession,  employment,  or  vocation  within  the  j)eriod  herein  limited. 

This  rule  has  been  changed  by  sec.  48  of  the  Act  of  1853,  which  is  as 
follows : — 

The  duty  to  be  charged  under  Sclied.  (D)  in  respect  of  professions,  employments, 
or  vocations  not  contained  in  any  other  schedule  of  this  Act  shall  be  computed  on  a 
sum  not  less  than  the  full  amount  of  the  balance  of  the  profits,  gains,  and  emoluments 
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of  such  iirofessioiis,  eiiipluyiiiL-uts,  or  vucaliun.s  upuii  ;i  fair  and  just  average  of  three 
years,  instead  of  tlie  aiaouut  of  such  jtrofit-s,  gains,  or  eiuuluineiits  witliiu  the  preceding 
year.  .  .  . 

As  to  allowances  to  clergynicn  for  expenses  ineiirreil  in  the  iierfonnunce 
ol'  their  duties,  see  sec.  52  of  the  Income  T;i.\  Act  of  iHo'o.  Tliat  section 
will  not  api)ly  to  a  salary  given  by  an  aged  minister  to  his  assistant 
{Lothld.n,  1884,  12  \\.  330),  but  covers  (1)  expenses  of  visiting  ujenibers 
of  his  congregation  lesiding  out  of  his  parish  ;  (2)  expenses  of  travelling 
in  discharge  of  duties  laid  on  him  liv  his  ecclesiastical  superiors  {Chnrltoa, 
1890,  17  i(.  785). 

(3)  The  3rd  ami  Uh  Jluh-s  in  the  Ist  Case  >hall  also  extend  to  the  profits  arising  imdcr 
the  rind  Ca.se,  as  far  as  they  are  applicable, 

5.   llULES   Al'I'LYING   TO    HUTU    THH   FlliST   AND   SECOND   Ca.SES. 

(1)  In  estimating  the  balance  of  the  profits  or  gains  to  be  charged  according  to  eitlier 
of  the  1st  or  2nd  Cases,  no  sum  shall  V)e  set  against  or  deducted  from,  or  allowed  to  be 
set  against  or  deducted  from,  such  profits  or  gains  for  any  disbur.sements  or  e.xpenses 
whatever,  not  being  money  wholly  and  exclusively  laid  out  or  expended  for  the  purpo.ses 
of  such  trade,  manufacture,  adventure,  or  concern,  or  of  such  profession,  employment, 
or  vocation  ;  nor 

For  any  disbursements  or  expenses  of  maintenance  of  the  parties,  their  families,  or 
establishments ;  nor 

l'\)r  the  rent  or  value  of  any  dwelling-house  or  domestic  oflfices,  or  any  part  of  such 
dwelling-house  or  domestic  offices,  except  such  part  thereof  as  may  l^e  used  for  the 
purj)o.>es  of  such  trade  or  concern,  not  exceeding  the  proportion  of  the  said  rent  or  value 
hereinafter  mentioned  ;  nor 

For  any  sum  expended  in  any  other  domestic  or  i)rivate  puri)Oses,  distinct  from  the 
purposes  of  such  trade,  manufacture,  ad\enture,  or  concern,  or  of  such  jirofessiun, 
emiiloyment,  or  vocation. 

The  proportion  of  rent  of  house  on  which  deduction  is  claimed  must 
not  exceed  two-thirds  of  the  total  rent  (see  101  of  Act  of  18-1-2). 
The  premises  of  a  bank  contained  accijmmodation  which  was  occupied 
as  dwelling-houses  for  agents.  The  Commissioners  refused  to  allow  deducti<jn 
from  the  gross  profit  of  the  bank  of  the  annual  value  of  these  premises  ni 
so  far  as  they  were  occupied  as  dwelling-houses.  Held  that  the  l)ank  was 
entitled  to  deduct  the  annual  value  of  the  whole  premises  in  questi.m 
{Town  and  Counfi/  Banlc,  1888,  15  \\.  H..  L.  51,  L.  K.  13  App.  Ca.  41 S). 
A  municipal  corporation  claimed  to  deduct  expenses  of  lighting  their  town 
from  profits  made  from  sale  of  surplus  gas  to  private  customers,  as  being 
money  expended  for  the  purposes  of  trade.  Held  that  the  lighting  of  the 
town  and  the  sale  of  gas  were  distinct  transactions,  and  that  there  were 
no  trade  expenses  till  the  cor|)oratiou  began  to  supply  private  customers. 
Claim  not  allowed  {Dillon,  1891,  1  Q.  1).  575). 

Upon  the  transfer  of  an  insurance  business  the  transferees  agreed  to  ' 
take  into  their  service  the  transferors'  manager  at  a  fixed  salary,  with 
liberty  to  commute  the  same  by  payment  to  him  of  a  gross  sum  to  be 
calculated  upon  life  tables.  The  tran'sfcrees  retained  the  manager's  services 
for  a  shoit  time,  and  then  ])aid  liim  a  gross  sum  in  commutation  of  his 
salary.  They  claimed  to  deduct  that  sum  in  estimating  their  profits  for 
income  tax  under  the  rule  »[Uoted  above.  It  was  held  that  the  agreement 
to  pay  the  commutatiun  money  was  in  fact  part  of  the  consideration  for 
the  transfer  of  the  business,  that  the  payment  was  therefore  a  "sum 
employed  as  capital,"  and  could  not  be  deducted  (/.'uy^j/  Insurance  Company, 
1897,  L.  \\.  App.  Ca.  1). 

(2)  The  computation  of  the  duty  to  be  charged  in  respect  of  any  tr.ulo.  maiuifacture, 
Adventure,  or  concern,  or  nny  profession,  whether  carried  on  by  any  person  singly  or  by 
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anv  one  or  more  persons  jointly,  or  by  any  corporation,  comjiany,  fraternity,  or  society, 
shall  he  made  exclusive  of  the  profits  or  gains  arising  from  lands,  tenements,  or 
hereditaments  occupied  for  the  purpose  of  such  profession,  trade,  manufacture,  adven- 
ture, or  concern. 

(3)  The  comj)utation  of  duty  arising  in  respect  of  any  trade,  manufacture,  adventure, 
or  concern,  or  any  profession  carried  on  by  two  or  more  persons  jointly,  shall  be  made 
and  stated  jointly  and  in  one  sum,  and  separately  and  distinctly  from  any  other  duty 
chargeable  on  the  same  persons,  or  eitlier  or  any  of  them,  and  the  return  of  the  partner 
who  shall  be  first  named  in  the  deed,  instrument,  or  other  agreement  of  copartnership 
(or,  -where  there  shall  be  no  such  deed,  instrument,  or  agreement,  then  of  the  jmrtner 
who  shall  be  named  singly  or  with  precedence  to  the  other  partner  or  partners  in  the 
usual  name,  style,  or  firm  of  such  copartnership,  or  where  such  precedent  partner 
shall  not  be  an  acting  partner,  then  of  the  precedent  acting  partner),  and  who  shall  be 
resident  in  the  United  Kingdom  (and  who  is  hereby  required,  under  the  penalty  herein 
contained  for  default  in  making  any  return  required  by  this  Act,  to  make  such  return 
on  Ijehalf  of  himself  and  the  other  partner  or  partners,  whose  names  and  residences 
shall  also  be  declared  in  such  return),  shall  be  sufficient  authority  to  charge  such  partners 
jointly. 

Provided  always,  that  where  no  such  partner  shall  be  resident  in  the  United' 
Kingdom,  then  the  statement  shall  be  prepared  and  delivered  by  their  agent,  manager, 
or  factor,  resident  in  the  United  Kingdom,  jointly  for  such  partners  ;  and  such  joint 
assessment  shall  be  made  in  the  partnershii)  name,  style,  firm,  or  description  ;  and  no 
separate  statement  shall  be  allowed  in  any  case  of  partnership,  except  for  the  purpose 
of  the  partners  sej^arately  claiming  an  exemption  as  herein  directed,  or  of  accounting 
for  separate  concerns. 

Provided  that  if  any  partner,  being  entitled  to  exemption,  shall  declare  the  propor- 
tion of  his  share  in  such  partnership,  trade,  profession,  or  concern  in  order  to  a  separate 
assessment  for  the  above  purpose,  it  shall  be  lawful  to  chaige  such  partner  separately  ; 
but  if  no  such  claim  be  made,  then  such  assessment  shall  be  made  jointly,  according  to 
the  amount  of  the  profits  and  gains  of  such  partnership. 

Provided  also,  that  any  joint  partner  in  such  trade,  profession,  or  concern  which 
shall  have  been  already  returned  by  such  precedent  partner  as  aforesaid,  may  return  his 
name  and  place  of  abode,  and  that  he  is  such  partner,  without  returning  the  amount 
of  duty  payable  in  respect  thereof,  unless  the  Commissioners  respectively  shall  think 
proper  to  require  a  further  return,  in  which  case  it  shall  be  lawful  for  such  Commissioners 
to  require  from  every  such  partner  the  like  return  and  the  like  information  and  evidence 
as  they  are  hereby  entitled  to  require  from  the  precedent  partner 

(4)  As  TO  Change  of  Partnership,  or  Profits  falling  Short  from 
Specific  Ca  use. — If  amongst  any  persons  engaged  in  any  trade,  manufacture,  adventure, 
or  concern,  or  in  any  profession,  in  partnership  together,  any  change  shall  take  i:)lace  in 
any  such  partnership,  either  by  death  or  dissolution  of  partnershij),  as  to  all  or  any  of  the 
partners,  or  l)y  admitting  any  other  partner  therein  lief  ore  the  time  of  making  the 
assessment,  or  within  the  period  for  which  the  assessment  ought  to  be  made  under  this 
Act,  or  if  any  person  shall  have  succeeded  to  any  trade,  manufacture,  adventure,  or 
concern,  or  any  profession,  within  such  respective  periods  as  aforesaid,  the  duty  payable 
in  respect  of  such  partnership,  or  any  of  such  j^artners,  or  any  person  succeeding  to  such 
profession,  trade,  manufacture,  adventure,  or  concern,  shall  be  computed  and  ascertained 
according  to  the  profits  and  gains  of  such  business  derived  during  the  respective  periods 
herein  mentioned,  notwithstanding  such  change  therein  or  succession  to  such  business 
as  aforesaid,  unless  such  partners  or  such  person  succeeding  to  such  business  as  aforesaid 
shall  prove,  to  the  satisfaction  of  the  respective  Commissioners,  that  the  profits  and 
gains  of  such  business  have  fallen  short,  or  will  fall  short,  from  some  specific  cause  to  be 
alleged  to  them,  since  such  change  or  succession  took  place,  or  by  reason  thereof. 

An  extraordinary  depression  of  trade,  which  resulted  in  a  falling  off  of 
profits,  is  a  "  specific  cause  "  in  the  sense  of  this  rule  {llycltojic  Coal  Co.,  1881, 
L.  li.  7  Q.  B.  D.  485 ;  Miller,  1878,  6  E.  270). 

(5)  Every  statement  of  profits  to  be  charged  under  this  schedule  shall  include  every 
.source  so  chargeable  on  the  person  delivering  the  same  on  his  own  account,  or  on  account 
of  any  other  person  ;  and  evei-y  person  shall  be  chargeable  in  respect  of  the  whole  of  such 
duties  in  one  and  the  same  division  and  by  the  same  (Jonimissioners  (exce^it  in  cases 
where  the  same  person  shall  be  engaged  in  different  jiartnerships,  or  the  same  person 
shall  be  engaged  in  different  concerns  relating  to  trade  or  manufacture  in  divers  places, 
in  each  of  which  cases  a  separate  assessment  shall  be  made  in  respect  of  each  concern 
at  the  place  where  such  concern,  if  singly  carried  on,  ought  to  be  charged  as  herein 
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directed) ;  and  every  such  statement  on  tlie  bc-lialf  of  any  other  person  for  which  such 
jjerson  sluill  bo  cliargeaMc,  as  acting  in  any  of  the  cliaracters  before  described,  or  on  the 
belialf  of  any  lorpomtioii,  fullowsliii),  fiateruily,  coninany,  or  society,  sliall  include  every 
person,  chargeable  as  last  aforesaid,  and  shall  be  delivered  in  that  division  where  such 
source  corjwration,  fellowship,  fraternity,  company,  or  society  would  be  chargeable  if 
acting  on  his  or  their  own  belialf. 

6.  Till':  TiiiKL)  Case  of  Schedule  (D). 

The  Duty  to  he  cliarrjed  in  respect  of  rrojilti  of  an  uncertain 
Anmial  Value  not  charged  in  Sched.  (A). 

First.  Dutv  on  Uxcertain  PROirrs.—T\w  duty  to  lu-  charged  in  respect  thereof 
shall  be  computed  at  a  sum  not  less  than  the  full  amount  of  the  profits  or  gains  arising 
therefrom  within  the  i)receding  year,  ending  as  in  the  1st  Case,  to  be  paid  on  the  actual 
amounts  of  such  prolits  or  gains,  without  any  deduction. 

Second.  Duty  on  Interest,  not  being  Annuai..~'Y\\^  profits  on  all  securities 
bearing  interest  ])ayable  out  of  the  public  revenue  (except  securities  before  directed  to  be 
charged  under  tlie  Rules  of  Sched.  (C),  and  on  all  discounts,  and  on  all  interest  of 
money,  not  being  annual  interest,  payable  or  paid  by  any  person  whatever,  shall  be 
charged  according  to  the  preceding  rule  in  this  case. 

Third.  Duty  on  Dealers  in  Ca  ttle  and  Sellers  oe  Milk. — Whenever  the 
Commissioners  shall,  on  examination,  find  that  any  lauds  occujiied  by  a  dealer  in  cattle, 
or  by  a  dealer  in  or  seller  of  milk  (which  lands  shall  have  been  estimated  and  charged 
on  the  rent  or  annual  value),  are  not  sufhcient  for  the  keep  and  sustenance  of  the  cattle 
brought  on  the  said  lands,  so  tliut  the  rent  or  annual  value  of  the  said  lands  cannot  afford 
a  just  estimate  of  the  prolits  of  such  dealer,  it  shall  be  lawful  for  the  said  Commissioners 
to  require  a  return  of  such  profits,  and  to  charge  such  further  sum  thereon  as,  together 
with  the  charge  in  respect  of  the  occupation  of  the  said  lands,  shall  make  up  the  full 
sum  wherewith  such  trader  ought  to  be  charged  in  respect  of  the  like  amount  of  i>rofit-s 
charged  according  to  the  1st  Kule  in  tliis  Case. 

7.  The  Fouuth  Case  of  Schedule  (D). 

The  Duly  to  he  charged  in  resjKct  of  Interest  arising  from  Securities  in  the 
Lrifish  Flantations  in  America,  or  in  any  other  of  Her  Majesty's 
Dominions  out  of  tlie  United  Kingdom,  and  Foreign  Securities,  except 
such  Annuities,  Dividends,  and  Shares  as  are  directed  to  be  charged  under 

Sched.  (C)  of  this  Act. 

The  duty  to  be  charged  in  respect  tliereof  shall  be  computed  on  a  sum  not  less  than 
the  full  amount  of  the  sums  (so  far  as  the  same  can  be  computed)  which  have  been  or 
will  be  received  in  the  United  Kin^jdom  in  the  current  year,  without  any  deduction  or 
abatement. 

(This  case  is  given  above  not  as  it  oriuinally  was,  but  as  altered  by  sees. 
o  anil  7  of  the  Income  Tax  Act  ot"  185;'>,  which  extended  the  duties  to 
li-eliind.) 

Questions  have  arisen  as  to  whether  interest  should  be  assessed  under 
this  case  or  under  the  1st  Case.  A  company  carried  on  a  business  of 
borrowing  money  in  this  country  and  lending  it  on  American  .securities. 
Held  that  it  was  competent  to  assess  the  company  under  the  4lh  Case  on 
the  interest  received  I'rom  American  investments.  The  assessment  miglit 
also  have  been  made  under  Case  I.  {Scottish  Mortgage  and  Land  Investment 
Co.  of  New  Mexico,  188G,  14  \X.  98:  Northern  Investment  Co.  of  Neir  Zeahnul. 
1887,  14  1\.  734).  A  Scottisli  C9m]tany  carried  on  business  of  wool  brokers 
in  Australia,  and  made  advances  of  money  which  were  secured  on  real 
property  or  by  lien  ujiou  wool  and  other  produce  in  the  colony.  The 
advances  were  of  fluctuating  amount.  ]Ield  that  the  company  fell  to  be 
assessed  for  income  tax  only  in  respect  of  its  whole  pndits  and  gains, 
including  the  interest  received  for  its  investments  in  foreign  ami  C(.>lonial 
securities,  according  to  the  rules  of  the  1st  Case  of  Sched.  (J)),  and  was  not 
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chargeable  for  its  income  arising  from  interest  on  said  securities  nnder  tlie 
rules  of  the  4th  Case,  and  for  its  profits  and  gains  from  transactions  in  the 
nature  of  trade  under  the  1st  Case  (Australian  Mort(ja(jc  and  Agency  Co., 

1888,  15  li.  872). 

A  Scottish  company,  which  had  invested  funds  in  America,  instead  of 
bringing  home  the  interest  invested  it  in  America,  but  deducted  an  equiva- 
lent amount  from  capital  raised  in  this  country  for  transmission  to  America 
for  investment.  Tiie  amount  so  deducted  was  divided  as  income  among  the 
.shareholders.  Held  that  the  interest  was  to  be  regarded  as  interest  received 
in  this  country,  and  was  therefore  liable  to  assessment  for  income  tax  under 
the  4th  Case  of  Sched.  (D)  {Scottish  Mortgage  and  Land  Investment  Co.  of 
Xcw  Mexico,  1880,  14  It.  98.  See  also  Scottish  Provident  Institution,  1895, 
23  R  322). 

8.  The  Tiitii  Case  of  Schedule  (D). 

The  Bitty  to  he  charged  in  respect  of  Possessions  in  the  British  Plantations  in 
America,  or  in  any  other  of  Her  Majesty's  Bominions  out  of  the  United 
Kingdom,  and  Foreign  Possessions. 

The  duty  to  be  charged  in  resi:)ect  thereof  shall  be  computed  on  a  sum  not  less  than 
the  full  amount  of  the  actual  sums  annually  received  in  the  United  Kingdom  either  for 
remittances  from  thence  payalile  in  the  United  Kingdom,  or  from  i)roperty  imported  from 
thence  into  the  United  Kingdom,  or  from  money  or  value  received  in  the  United  Kingdom, 
and  arising  from  property  -wliich  shall  not  have  been  imported  into  the  United  Kingdom, 
or  from  money  or  value  so  received  on  credit  or  on  account  in  respect  of  such  remittances, 
property,  money,  or  value  brought  or  to  be  In-ought  into  the  United  Kingdom,  comjiuting 
the  same  on  an  average  of  the  three  preceding  years,  as  directed  in  the  1st  Case,  with- 
out other  deduction  or  abatement  than  is  liereinbefore  allowed  in  such  case. 

A  person  resident  in  the  United  Kingdom,  and  engaged  in  a  trade  carried 
on  entirely  abroad,  is  liable  to  income  tax  in  respect  of  so  much  only  of  the 
profits  of  that  trade  as  are  received  in  the  United  Kingdom  ;  the  part  of  the 
profits  not  sent  to  this  country,  but  retained  for  him  abroad,  is  not  liable  to 
the  duties,  and  did  not  fall  under  the  5th  Case  of  Sched.  (D)  (Colqvhoiin, 

1889,  L.  E.  14  App.  Ca.  49:!.  That  case  practically  overruled  Cesana 
Sulphur  Co.,  1876,  L.  E.  1  Ex.  D.  428.  It  was  followed  in  Bartholomay 
Brewing  Co.,  1893,  L.  E.  2  Q.  B.  499,  and  Nolel  Bynamitc  Trust  Co.,  1893, 
L.  E.  2  Q.  B.  499). 

See  San  Paolo  Brazilian  Bailiuay  Co.,  1896,  L.  E.  App.  Ca.  31,  cited 
under  1st  Case. 

Trustees  who  were  assessed  under  this  case  on  the  amount  of  trade 
profits  received  by  them  in  this  country  from  trade  in  India  claimed  a 
deduction  of  the  expenses  of  trust  management,  on  the  ground  that  the 
beneficiaries  on  whom  the  tax  fell  could  only  receive  the  profits  subject  to 
this  deduction.  Held  that  trust  administration  not  being  an  expenditure 
for  trade  purposes,  the  deduction  coidd  not  be  allowed  {Macdoncdd's  Trs., 
1894,  22  E.  88). 

9.  The  Sixth  Case  of  Schedule  (D). 

The  Buty  to  he  charged  in  respect  of  any  Annual  Profits  or  Gains  not  falliwj 
vmder  any  of  the  foregoing  Bules,  and  not  cliarged  hy  virtue  of  any  of 
the  other  Schedules  contained  in  this  Act. 

The  nature  of  such  profits  or  gains,  and  the  grounds  on  which  the  amount  thereof 
shall  have  been  comimted,  and  the  average  taken  thereon  (if  any),  shall  be  stated  to  the 
Commissioner.s,  and  the  computation  shall  be  made  either  on  the  amount  of  the  full 
A'alue  of  the  profits  and  gains  received  annually,  or  according  to  an  average  of  such 
period  greater  or  less  than  one  year,  as  the  case  may  require,  and  as  shall  be  directed  by 
tlie  said  Commissioners  ;  and  such  statement  and  computation  shall  be  made  to  the  best 
of  the  knowledge  and  belief  of  the  person  in  receipt  of  the  same,  or  entitled  thereto. 
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As  to  what  profits  fall  under  Case  G,  see  Tennant,  1892,  L.  K.  Ai»i».  Ca. 
150,  19  ]i.  II.  L.  1,  per  \A.  Watson,  at  \\  7.  Tiie  Commissioners  of 
Ih'ii^hton  have  a  power , to  levy  duties  on  coal  brou>;lit  into  the  town,  the 
money  so  levied  to  be  applied  to  publi(3  purposes.  Held  that  the 
corporation  are  liable  to  j)ay  income  tax  either  undt-r  this  case  of  .Scin'd. 
(1))  or  under  tiie  ord  Kule  of  Sched.  (A)  (lUach;  LSTl,  L.  K.  G  Ex.  MOS. 
►See  also  PiijrkoiK  Coal  Co.,  1881,  L.  \{.  7  <,».  I'-.  I ».  485). 


10.  Miscellaneous  rnovisioNS  as  to  Scheduli-;  (D). 

Sec.  102  rlinnjes  with  Dufij  till  Annunl  Interests  not  i>ther)rise  chanjed  under  Sched.  (P). 
— Upon  all  ;uimiitios,  yearly  interest  of  money,  or  other  annual  payments,  whether  >u<li 
l)ayments  shall  lie  payable  within  or  out  of  the  United  Kingdom,  either  as  a  eharge  dm 
any  property  of  the  jierson  paying  the  .same  by  virtue  of  any  deed  or  will  or  otherwise, 
or  as  a  reservation  thereout,  or  as  a  personal  debt  or  obligation  by  virtue  of  any 
i'ontract,  or  wlicther  the  .same  shall  be  received  and  ])ayable  half-yearly  or  at  any 
.shorter  or  more  distant  periods,  there  shall  be  charged  for  every  twenty  shillings  of  the 
annual  amount  thereof  the  sum  of  sevenpence,  without  deduction,  according  to  and 
under  and  suliject  to  the  provisions  by  which  the  duty  in  the  3rd  Case  of  Sched.  (1)) 
may  be  charged;  jirovided  tliat  in  every  case  where  the  .same  shall  be  payable  out  of 
l>rotits  or  gams  brought  into  charge  by  virtue  of  this  Act  no  assessment  shall  be  made 
upon  the  jterson  entitled  to  such  annuity,  interest,  or  other  annual  payment,  but  the 
whole  of  such  profits  or  gains  .shall  be  charged  with  duty  on  the  person  liable  to  such 
annual  payment,  without  distinguishing  such  annual  iiayment,  and  the  person  so  liable 
to  make  such  aiuiual  jiayment,  whether  out  of  the  profits  or  gains  charged  with  duty,  or 
out  of  any  annual  payment  lialde  to  deduction,  or  from  which  a  deduction  hath  lieen 
made,  shall  be  authorised  to  deduct  out  of  such  annual  jiayment  at  the  rate  of  sevcn- 
l)ence  for  every  twenty  shillings  of  the  amount  thereof,  and  the  2>er,son  to  whom  sui-Ii 
])ayment  liable  to  deduction  is  to  be  made  shall  allow  such  deduction,  at  the  full  rate  of 
duty  hereby  directed  to  be  charged,  upon  the  receipt  of  the  residue  of  such  money,  and 
under  the  penalty  hereinafter  continued,  and  the  person  charged  to  the  said  duties 
liaving  made  such  deduction,  shall  be  acquitted  and  discharged  of  so  much  money  as 
such  deduction  shall  amount  unto,  as  if  the  amount  thereof  had  actually  been  i)aid  unto 
the  person  to  whom  such  payment  shall  have  been  due  and  payable  ;  but  in  every  ca>e 
where  any  annual  jiayment  as  aforesaid  shall,  by  reason  of  the  .same  lieing  charged 
on  any  property  or  security  in  the  Jlriti.'^h  Plant;itions,  or  in  any  other  of  ller 
Majesty's  dominions,  or  on  any  foreign  proj^erty  or  foreign  security,  or  otherwise,  be 
received  or  receivable  without  any  such  cleduction  as  afores;iid,  and  in  i-very  case  where 
any  such  jxiyment  shall  be  made  from  profits  or  gains  not  charged  by  this  Act,  or  where 
any  interest  of  money  shall  not  be  reserved  or  charged  or  payable  for  the  period  of  one 
year,  then  and  in  every  such  case  there  .shall  be  charged  ujion  such  interest,  annuity,  or 
other  annual  payment  as  aforesaid  the  duty  before  mentioned,  according  to  and  under 
and  subject  to  the  several  and  respecti\e  i)rovisions  by  which  the  duty  in  the  ord  Ciise 
of  Sched.  (D)  may  be  charged  :  Proviiled  always,  that  where  any  creditor  on  any  rates 
or  a.ssessments  not  chargeable  by  this  Act  as  profits  .shall  be  entitled  to  such  interest,  it 
.shall  be  lawful  to  charge  the  proj)ei-  otiiicr  having  the  man.igement  of  the  accounts  with 
the  duly  payable  on  such  interest,  and  every  such  ollicer  shall  l>e  answerable  for  doing 
all  acts,  matters,  and  things  neces.sary  to  a  due  assessment  of  the  said  duties,  aiid  jxay- 
mont  thereof,  as  if  such  rates  or  asse.«sments  were  profits  chargeable  under  tliis  Act,  and 
suih  officer  shall  be  in  like  manner  indemnified  for  all  such  acts,  as  if  the  said  rates 
and  assessments  were  chargeable. 


'O^ 


As  a  case  falling  under  tliis  section,  see  Xorfh  British  Jiaihcaj/  Co.,  1880, 
7  It.  419.     See  also  Clerical,  Medical,  ami  General  Life  Assurance  Society, 

1889,  L.  Ii.  22  Q.  1>.  D.  444;  Commissioners  of  Supply  for  Abe  nice  nsh  ire, 

1890,  17  II.  94.'>.  It  has  been  held  that,  in  so  far  as  tliis  section  subjects  to 
assessment  income  not  covered  by  the  schetlules,  it  is  not  now  in  force,  and 
that  it  does  not  now  impose  dutie.s,  but  merely  contains  provisions  as  to  the 
duties  granted  in  the  schedules  {SeotdKh  Provident  In.-ititution,  1895,  2:.)  II. 
.322). 
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Loss£S  IN  ONE  Business  may  be  set  off  against  Profits  in  another  and 
SEPARATE  Business,  if  fotii  are  charged  under  Sched.  {D)  (see  101  of  Act  of 
1842). — Xotliiiig  liereiu  contained  sliall  be  construed  to  restrain  any  person  carrying  on» 
either  solely  or  in  partnership,  two  or  more  distinct  trades,  manufactures,  adventures, 
or  concerns  in  the  nature  of  trade,  the  profits  whereof  are  made  chargeable  under  the 
rules  of  Sched.  (D),  from  deducting  or  setting  against  the  profits  acquired  in  one  or 
more  of  the  said  concerns  the  excess  of  the  loss  sustained  in  any  other  of  the  said 
concerns  over  and  above  the  profits  thereof,  in  such  manner  as  may  be  done  under  this- 
Act  where  a  loss  shall  be  deducted  from  the  profits  of  the  same  concern,  or  to  restrain 
any  of  siich  persons  from  making  separate  statements  thereof. 

A  PERSON  IS  ENTITLED  TO  DEDUCT  FPOM  HIS  PROFITS  A  PART  NOT 
MORE  THAN  TWO-THIRDS  OF  THE  RENT  PAID  FOR  HIS  DWELLING- 
HOUSE  IF  IT  IS  USED  BY  HIM  FOR  THE  PURPOSES  OF  HIS  TRADE.— 
Nothing  herein  contained  shall  be  construed  to  restrain  any  such  person  renting  a 
dwelling-house,  part  whereof  shall  be  used  by  him  for  the  purposes  of  any  trade  or 
concern  or  any  profession  hereby  charged,  from  deducting  or  setting  ofi'  from  the  profits- 
of  such  trade,  concern,  or  profession  such  sum  not  exceeding  two-third  parts  of  the 
rent  bond  fide  paid  for  such  dwelling-house,  with  the  api)urtenances,  as  the  said 
respective  Commissioners  shall  on  due  consideration  allow  ;  and  the  respective 
Commissioners  shall  have  authority  to  allow  such  deductions  as  in  other  cases,  and  ta 
assess  such  person  accordingly. 

In  one  case  a  corporation,  founding  on  and  claiming  a  deduction  under 
this  section,  were  held  to  be  correctly  assessed  for  ])rofits  of  market  hall,, 
fish-market,  and  meat-market,  and  not  entitled  to  deduct  and  set  against 
profits  in  these  concerns,  losses  on  industrial  schools,  baths,  disposal  of 
sewage,  and  other  concerns  of  that  nature  {Corporation  of  Birmingham,  1875, 
1  Tax  Cases,  26). 

BouUful  Belts.— In  estimating  and  assessing  profits  under  Sched.  (D> 
it  is  lawful  to  estimate  the  value  of  all  doubtful  debts  ;  and  in  the  case  of 
the  bankruptcy  or  insolvency  of  the  debtor,  the  amount  of  dividend  reason- 
al)ly  expected  on  such  debt  is  to  be  deemed  the  value  thereof  (Income 
Tax  Act,  1853,  s.  50). 

(.EXEKAL   IIULE   AS   TO    DEDUCTION    OF   DUTY    ON    PAYMENT   OF   INTEREST,  ETC. 

Section  40  of  the  Income  Tax  Act  of  1853  provides  that  every  person  who  shall  be 
liable  to  the  payment  of  any  rent,  or  any  yearly  interest  of  money,  or  any  annuity  or- 
other  annual  payment,  either  as  a  charge  on  any  property  or  as  a  personal  debt  or 
oljligation  liy  virtue  of  anv  contract,  whether  the  same  shall  be  received  or  payable 
half-yearly  or  at  any  short;er  or  more  distant  periods,  shall  be  entitled,  and  is  hereby 
authorised,  on  making  such  payment  to  deduct  and  retain  thereout  the  amount  of  the 
rate  of  duty  which  at  the  time  when  such  payment  becomes  due  shall  be  payable  for 
every  20s.  of  such  payment,  and  the  person  liable  to  such  payment  shall  be  acquitted 
and  discharged  of  so  much  money  as  such  deduction  shall  amount  unto,  as  if  the  amount 
thereof  had  actually  been  paid  unto  the  person  to  whom  such  payment  shall  have  been 
due  and  ])avable  ;  and  the  person  to  whom  such  i)ayment  as  aforesaid  is  to  be  made  shall 
allow  such 'deduction  upon  the  receipt  of  the  residue  of  such  money  under  penalty  of 
£50 (proviso  as  to  Sched.  (A) — ). 

Bv  the  Customs  and  Inland  Revenue  Act,  1888,  51  &  52  Vict.  c.  8,  s.  24,  it  is- 
provided  tliat,  upon  payment  of  any  interest  of  money  or  annuities  charged  with 
income  tax  under  Sched.  (D),  and  not  payaljle,  or  not  wholly  jiayable,  out  of  profits  or 
gains  brought  into  charge  to  such  tax;  the  person  by  or  through  whom  such  interest 
or  annuities  shall  be  paid  shall  deduct  thereout  the  rate  of  income  tax  in  force  at  the 
time  of  such  payment,  and  shall  forthwith  render  an  account  to  the  Commissioners  of 
Inland  Revenue  of  the  amount  so  deducted,  or  of  the  amount  deducted  out  of  so  much 
of  the  interest  or  annuities  as  is  not  |)aid  out  of  profits  or  gains  brought  into  charge,  as- 
tlie  case  mav  be,  and  such  amount  shall  l)e  a  debt  from  such  person  to  Her  ]Majesty,^and 
recoverableVs  such  accordingly.     (See  Forth  Bridge  Railway  Co.,  1890,  28  S.  L.  R.  576.) 

11.  Exemptions  under  Schedule  (D). 
The  following  are  the  exemptions  from  the  duties  under  Sched.  (D): — 
1.  Charitable  Institutions  (see  s.  105  of  Act  of  1842). 


INCOME  TAX  299 

As  lo  what  are  ehariLablu  insliluLioiis,  .see  ('a.se.s  given  under  Sehed.  {A), 
liule  VI.  If  duties  are  to  be  repaid,  the  claim  must  Ije  made  within  three 
years  (s.  10  of  2:5  &  24  Vict.  c.  14).  As  to  sec.  1 03,  see  St.  Andrcics  HoHintal, 
Korthawpfon,  1887,  L.  II  19  (,).  15.  I).  024. 

2.  J'^A-j/ixn/.Y  SociETii  s  legally  estaljli.shed  (see  s.  49  of  Income  Tax 

Act,  isnis). 

3.  PROViDRxr  Funds  or  Trade  Umoxs  (see  The  Trade  Union 
(Provident  Funds),  Act,  189:5,  s.  1). 

4.  IxDusTRiAi.  AXD  Proi'/d/xt  Soc/RTi/s,  if  registered  (.see  the 
Industrial  and  Provident  Societies  Act,  189:1,  s.  24). 

5.  Savings  Baxrs  (see  the  Finance  Act,  1894,  s.  30). 

G.    Ax    ABATEMEXr     IX     RESPECT     OI'    PREMIUMS     I' AID     HV     Pl:R- 

soxs   WHO  i/Ai'/-:   /xsuRE/)    77//:/R   Lues  (see   "4  (tf  Income  Ta.\  Act, 
185:5). 

"Any  person  who  sliall  havr  made  insurance  on  his  life  or  on  the 
life  of  his  wife,  or  shall  have  contracted  for  any  deferred  annuity  on  his 
own  life  or  on  the  life  of  his  wife,  in  or  with  any  insurance  company  which 
shall  become  registered  under  any  Act  to  be  passed  in  the  present  .Session  of 
I*arliament  tor  that  purpose,  and  which  shall  comply  with  the  re(|uirements 
tif  such  Act,  and  any  person  who  shall  under  any  Act  of  Parliament  be 
liable  to  the  payment  of  an  annual  sum,  or  to  have  an  annual  sum  deducted 
from  his  salary  or  stipend,  in  order  to  secure  a  deferred  annuity  to  his 
widow  or  a  provision  to  his  children  after  his  death,  shall  be  entitled  to 
deduct  the  amount  of  the  annual  premium  paid  by  him  for  such  insurance 
or  contract,  or  the  annual  sum  paid  liy  him  or  deducted  from  his  salary  or 
stipend  as  aforesaid,  from  any  profits  or  gains  in  respect  of  which  he  shall 
be  liable  to  be  assessed  under  either  of  the  Scheds.  (D)  or  (E)  of  this  Act,  or 
to  have  any  assessment  which  may  be  made  upon  him  under  either  of  the 
said  schedules  reduced  or  abated  by  the  deduction  of  the  amount  of  the 
said  annual  premium  from  the  amount  of  the  profits  or  gains  on  which 
such  as.scssment  has  been  made  ;  or  if  such  person  shall  lie  assessed  to 
duties  under  any  of  the  schedules  contained  in  this  Act,  and  shall  have 
paid  such  assessment,  or  shall  have  paid  or  been  charged  with  any  of  the 
said  duties  by  deduction  or  otherwise,  such  person,  on  claim  made  to  the 
Commissioners  for  Special  Purposes,  and  on  production  to  them  of  the 
receipt  ibr  such  annual  payment,  and  on  proof  of  the  facts  to  the  satis- 
faction of  the  said  Commissioners,  shall  be  entitled  to  have  repaid  to  him 
such  proportion  of  the  said  duties  paid  by  such  person  as  the  amount  of  the 
said  annual  premium  bears  to  the  whole  amount  of  his  f>rotits  and  gains  on 
which  he  shall  bo  chargeable  under  all  or  any  of  the  schedules  of  this  Act: 
I'rovided  always,  that  no  such  abatement,  allowance,  or  repaymeiit  as 
aforesaid  shall  be  made  in  respect  of  any  such  annual  premium  beyond  one- 
sixth  j)art  of  the  whole  amount  of  the  profits  and  gains  of  such  person  so 
chargeable  as  aforesaid,  nor  shall  any  such  deduction  or  abatement  entitle 
any  such  person  to  claim  total  exemption  or  any  relief  from  duty  on  the 
ground  of  his  profits  and  gains  being  thereby  reduced  below  .£100,  or  £400, 
or  £500,  as  the  case  may  be." 

To  have  the  benefit  of  the  above  -  quoted  section,  the  insurant  •• 
company  insured  with  must  either  have  been  in  existence  on  1  X(.»v.  1844, 
or  be  registered  pursuant  to  7  &  8  Vict.  c.  110.  This  provision  does  not 
apply  to  an  insurance  effected  with  a  foreign  company,  even  though  that 
company  was  in  existence  on  1  Nov.  1844,  and  has  an  oflice  in  England 
{ColqvJwun,  1890,  L.  P.  25  I,).  B.  D.  127). 

7.  Persoxs  havjxg  made  Ixsuraxces  with  Friendly  Societies 
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are  entitled  to  a  like  abatement  to  that  granted  in  sec.  54  of  Income  Tax 
Act  of  1853  (see  18  &  19  Vict.  c.  35,  s.  1). 

8.  Pe/^soxs  who  have  l ox tr acted  for  Deferred  Annuities  on 
their  own  lives  or  the  lives  of  tlieir  wives  with  the  National  Debt  Commis- 
sioners are  entitled  to  a  like  abatement  (22  &  23  Vict.  c.  18,  s.  G). 

12.  Abatements  oi;  l\i:rAY:\ii:NT  of  Duty  when  Income  has  been 

OVEi;-ASSESSED. 

Sec.  133  of  the  Act  of  1842  provided:  "If  within  or  at  the  end  of  the 
year  current  at  the  time  of  making  any  assessment  under  this  Act,  or  at 
the  end  of  any  year  when  such  assessment  ought  to  liave  been  made, 
any  person  charged  to  the  duties  contained  in  Sched.  (D),  whether  he  shall 
have  computed  his  profits  or  gains  arising  at  last  aforesaid  on  the 
amount  thereof  in  the  preceding  or  current  year,  or  on  an  average  of 
years,  shall  find  and  shall  prove  to  the  satisfaction  of  the  Commissioners 
by  whom  the  assessment  was  made,  that  his  profits  and  gains  during 
such  year  for  which  the  computation  was  made  fell  short  of  the  sum  so 
computed  in  respect  of  the  same  source  of  profit  on  which  the  computa- 
tion was  made,  it  shall  be  lawful  for  the  said  Commissioners  to  cause 
the  assessment  made  for  such  current  year  to  be  amended  in  respect  of 
such  source  of  profit,  as  the  case  shall  require,  and  in  case  the  sum  assessed 
shall  have  been  paid,  to  certify  under  their  hands  to  the  Commissioners  for 
Special  Purposes  at  the  head  office  for  Stamps  and  Taxes  in  England  the 
amount  of  the  sum  overpaid  upon  such  first  assessment,  and  thereupon  the 
said  last-mentioned  Commissioners  shall  issue  an  order  for  the  repayment 
of  such  sum  as  shall  have  been  so  overpaid,  and  such  order  shall  be  directed 
to  the  Eeceiver-General  of  Stamps  and  Taxes,  or  to  an  officer  for  receipt  or 
collector  of  the  duties  granted  by  this  Act,  or  to  a  distributor  or  sub- 
distributor of  stamps,  and  shall  authorise  and  require  the  repayment  of 
the  said  sum  so  overpaid  as  aforesaid,  in  like  manner  as  is  hereinbefore 
provided  with  respect  to  the  allowances  to  be  granted  under  No.  V.  of  Sched. 
(A)  of  this  Act." 

This  provision  was  modified  by  the  Revenue  Act,  1865,  28  &  29  Vict. 
c.  30,  s.  6,  which  ])rovided  :  "  Xo  such  reduction  or  repayment  shall  be  made  in 
any  such  case  unless  the  profits  of  the  said  year  of  as.sessment  are  proved 
to  be  less  than  the  ] profits  of  one  year  on  the  average  of  the  last  three 
years,  including  the  said  year,  of  assessment ;  nor  shall  any  such  relief  extend 
to  any  greater  amount  than  the  difference  between  the  sum  on  which  the 
assessment  has  been  made  and  such  average  for  one  year  as  aforesaid." 

It  has  been  held  that  a  claim  under  sec.  133  must  be  made  either  witliin 
the  yeai',  or  within  the  shortest  i)eriod  after  the  close  of  the  year  sufficient 
in  the  circumstances  to  enable  the  person  assessed  to  ascertain,  by  using 
due  diligence  whether  and  to  what  extent  an  overpayment  had  been  made. 
A  company  discovered  the  error  in  October  1888  as  to  their  assessment 
for  the  year  1888-89.  Their  claim  for  abatement,  put  in  in  July  1890, 
was  held  to  be  too  late,  and  the  abatement  was  refused.  It  was  also  held 
that  an  appeal  from  the  General  Commissioners  to  the  Court  of  Session  on 
the  subject  of  the  abatement  was  competent  {North  of  Scotland  Bank,  1891, 
18  li.  543).  This  case  followed  the  rule  laid  down  in  Special  Commissioners 
of  Income  Ta.r,  1888,  L.  l\.  21  Q.  B.  D.  :113. 

Sec.  134  of  the  Act  of  1842  provides  that  when  a  person  ceases  to 
exercise  his  trade,  etc.,  or  dies  or  becomes  bankrupt  before  the  end  of  the 
year,  or  from  any  specific  cause  is  de})rived  of  or  loses  the  profits  and  gains 
on  which  the  coinjuitation  oi  duty  was  charged  or  paid, he  or  his  executors  may 
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make  apjjlication  within  three  months  from  end  of  year  of  assessment  to 
the  CJoneral  Commissioners,  who,  after  proof,  sliall  direct  repayment  of  sum 
overpaid.  If  anyone  has  succeeded  to  the  trade  of  tlie  person  chargwl,  no 
abatement  is  to  Ije  made,  uidess  it  Ijg  proved  that  tlie  gains  have  fallen 
short  for  some  specific  cause. 

If  a  claim  is  made  under  sec.  1.'33  or  1.j4,  and  the  income  from  every 
source  of  the  i)erson  charged  is  proved  to  be  less  than  £100,  he  is  entitled 
to  the  same  relief  as  if  lie  had  claimed  total  exemption  on  the  ground  of 
his  income  being  under  £100  (s.  oO  of  Income  Tax,  1853,  and  .s.  3-4 
of  Finance  Act,  1894). 

The  Customs  and  Inland  IJevenue  Act,  1800  (53  &  54  Vict.  c.  8,  s.  23), 
grants  relief  to  persons  carrying  on  trades,  professions,  etc.,  or  (jccujiviiig 
lands  for  the  Y>iirposes  of  husbandry  only,  who  have  sustained  losses  in  the 
trade,  etc.  Notice  must  be  given  to  the  (Jeneral  Commissioners  within  six 
months  of  close  of  year  of  assessment.  The  aggregate  income  must  be 
stated,  and  the  amount  of  loss  ;  and,  on  these  being  proved,  the  Commissioners 
give  a  certificate  authorising  repayment  of  so  much  of  the  sum  paid  for 
income  tax  as  would  represent  the  tax  upon  income  equal  to  the  amount 
of  loss. 

The  Income  Tax  Act,  1853,  s.  52,  grants  an  abatement  of  duty  to 
clergymen  for  expenses  incurred  in  the  performance  of  their  duties,  and 
provides  for  repayment  of  a  proportional  part  if  the  whole  duty  has  been 
paid. 

13.    IX    WHAT   DiSTKICTS   THE    DUTIKS   UXDKR    SCHEDULE   (D)   \HE   TO    BE 

CHAUGED  (see  s.  lOG  of  Act  of  1842). 

1.  Every  person  who  is  a  householder  (unless  engaged  in  trade,  profes- 
sion, or  vocation)  is  to  be  charged  by  the  Commissioners  acting  for  the 
parish  where  his  dwelling-house  is  situated. 

2.  If  he  is  engaged  in  trade,  etc.,  he  is  to  be  charged  by  the  Com- 
missioners acting  for  the  parish  where  the  trade  is  carried  on  .  .  ., 
except  in  the  case  wdiere  the  same  person  is  engaged  in  different 
trades,  and  a  loss  from  one  concern  is  to  be  deducted  from  the  profits  of 
another. 

3.  Every  person  not  being  a  householder  nor  engaged  in  trade,  etc., 
is  to  be  charged  by  the  Comnussioners  of  the  parish  where  he  ordinarily 
resides. 

4.  P^very  person  not  described  above  is  to  be  charged  by  the  Commis- 
sioners acting  for  the  parish  or  place  where  such  person  resides  at  the 
time  of  lieginning  to  execute  the  Act  for  the  year. 

5.  If  a  person  carries  on  a  trade  of  manufacturing  goods,  the  traJe  is  to 
be  charged  where  the  goods  are  made,  not  where  they  are  sold. 

G.  If  a  person  not  engaged  in  trade  has  two  residences:,  he  is  to  be 
charged  in  the  parish  where  he  usually  resides  at  the  time  of  b.^ginning  to 
execute  the  Act  for  the  year. 

7.  The  duties  on  profits  of  foreign  or  colonial  possessions  are  to  be 
charged  as  set  forth  in  sec.  108  of  the  Act  of  1842.  "  In  default  of  (.wner, 
on  the  trustee  or  agent."     See  the  section. 

See  sec.  109  of  the  Income  Tax  Act  of  1842,  and  the  Income  Tax  Foreign 
Dividends  Act  of  1842,  5  &  G  Vict.  c.  80,  and  s.  10  of  Income  Tax  Act 
of  1853,  and  s.  36  of  Revenue  Act.  See  also  Gilba-tsan,  1881,  L.  l;.  7  <,>. 
B.  D.  562. 

Every  charge  is  valid  notwithstanding  the  subsequent  removal  of  the 
person  charged  from  the  parish  or  place  where  the  charge  was  made. 
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14.  rnOCEDURE  UNDER  SCHEDULE  (D). 

Every  person  is  required  to  sign  a  declaration  stating  where  lie  is 
chargeable,  and  whether  he  is  engaged  in  trade,  and  if  so,  where  the  trade 
is  carried  on  (s.  lOG  of  Act  of  1842).  If  he  has  more  than  one  residence, 
he  must  make  the  declaration  or  statement  in  each  place  (s.  110).  All 
statements  of  profits  and  gains  under  Sched.  (D)  are  to  be  laid  before  the 
Additional  Commissioners,  who  make  assessments  on  such  as  are  satisfac- 
tory, and  have  been  made  ho)ul  Jide  in  accordance  with  the  provisions  of 
the  Act  (s.  Ill,  Act  of  1842).  Where  the  surveyor  or  inspector  is 
dissatisfied  with  an  assessment  or  determination  of  the  Additional  Commis- 
sioners, he  may  require  a  case  to  be  stated  for  the  opinion  of  the  General 
Commissioners  (s.  112).  Wliere  the  person  to  be  charged  makes  no 
statement,  or  an  insutticient  one,  the  Additional  Commissioners  make  an 
assessment  on  him  to  the  best  of  their  judgment  (s.  113).  The  Additional 
Conmiissioners  may,  if  they  think  it  proper,  without  making  an  assessment, 
refer  any  statement  nrade  by  a  ])erson  to  be  charged  to  the  Commissioners 
for  General  I'urposes,  and  the  General  Commissioners  are  to  inquire  into 
the  statement  in  like  manner  as  if  an  assessment  had  been  made  (s.  114). 
AVhere  the  Commissioners  for  General  Purposes  have  increased  an  assess- 
ment, tliey  may  charge  the  party  assessed  with  a  penalty  not  exceeding 
treble  the  amount  by  wliich  the  duties  have  been  increased  (s.  127).  Penalties 
may  also  be  recovered  from  persons  neglecting  to  deliver  schedules  or  attend 
summons  of  Commissioners  (s.  128).     Schedules  may  be  amended  (s.  129). 

Persons  assessed  under  Sched.  (D.)  may  appeal  to  the  Special  instead  of 
to  the  General  Commissioners,  and  an  appeal  lies  from  the  determina- 
tion of  the  Special  Commissioners  to  the  Court  of  Session.  But  a  person 
who  claims  exemption  on  the  ground  that  his  income  is  less  than  £150 
cannot  appeal  to  the  Special,  but  nnist  go  to  the  General  Commissioners 
(s.  130).  Persons  who  have  elected  to  be  assessed  by  the  Special  Commis- 
sioners have  an  appeal  from  them  to  Commissioners  of  Inland  Kevenue 
(s.  131) ;  and  also,  on  points  of  law,  to  the  Court  of  Session  (Taxes 
^Management  Act,  1880,  s.  59).  The  inspector  and  surveyor  may  examine 
assessments  and  amend  erroneous  ones.  The  inspector's  and  surveyor's 
objections  to  assessments  must  be  stated  in  writing,  and  notice  must 
])Q  given  to  the  party  to  be  charged  (ss.  115  and  IIG  of  Act  of  1842; 
s.  63  of  Taxes  Management  Act,  1880). 

The  Additional  Commissioners  are  directed  to  make  out  certificates  of 
the  assessments  which  they  have  made.  These  certificates  are  entered  in  a 
book  kept  for  the  purpose,  and  are  sent  to  the  General  Commissioners  along 
with  tlie  statements  on  which  they  were  made,  provided  that  no  assessment 
made  by  Additional  Commissioners,  or  persons  acting  as  such,  shall  be 
delivered  to  the  respective  parties  until  the  expiration  of  fourteen  days 
after  the  assessment,  so  signed  as  aforesaid,  shall  have  been  delivered  to  the 
Commissioners  for  General  Purposes,  or  the  persons  acting  as  such,  and  the 
inspector  or  surveyor  shall  have  had  notice  thereof  (s.  117  of  Act  of  1842). 

Any  person  chargeable  under  Sched.  (D)  may  require  tlie  proceedings 
in  order  to  an  assessment  to  be  had  before  the  Special  Commissioners 
(s.  131).  Commissioners  acting  under  the  Act  are  to  be  assessed  under 
Sched.  (D)  as  other  persons  are,  but  they  are  not  allowed  to  be  present 
when  their  statements  are  being  considered  (s.  135).  The  General  Com- 
missioners are  directed  to  enter  their  assessments  in  book,  and  send 
accounts  to  the  ohice  of  Inland  Eevenue  (s.  136).  Assessments  under 
Sched.  (i))  are  to  be  entered  and  certificates  of  the  amount  to  be  delivered 
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by  a  number  or  letter,  Avithout  the  name  of  the  parties,  where  they  intend 
payment  to  the  olHcer  for  receipt  (s.  137).  In  cases  where  the  C<jmmis- 
sioners  have  not  received  a  declaration  of  intended  payment  to  the 
ollicer,  they  deliver  warrants  to  collectors,  except  where  parties  are  assessed 
by  a  number  or  letter  (s.  138).  Duplicates  of  assessments  are  delivered  to 
otlicers  for  receipt,  with  warrants  for  receiving  the  duties,  where  the  assess- 
ments are  made  under  a  iiumlier  or  letter  (s.  139).  Duties  may  be  paid  in 
advance  :  and  if  so  paid,  will  lie  subject  to  discount  at  the  rate  of  £2, 10s.  per 
cent.  (s.  141  of  Act  of  1842,  and  s.  lU  of  Inland  Kevenuo  Act,  1889).  Certi- 
ficates are  to  be  given  for  the  duties  paid,  and  on  delivery  of  these  certiticites 
to  the  General  Commissioners,  their  clerk  will  give  a  receipt,  which  is  a 
discharge  for  the  duties  (s.  142  of  Act  of  1842). 

15.  Appeals  (Sciikdulh  (D). 

Persons  aggrieved  by  assessments  of  Additional  Commissioners  may 
appeal  to  the  Commissioners  for  General  Purposes  in  the  same  district 
(s.  118  of  Act  of  1842),  or  to  the  Special  Commissioners  (s.  130).  The 
General  Commissioners  are  to  give  notice  of  the  time  limited  for 
hearing  appeals  (s.  119).  "When  hearing  an  appeal,  if  an  objection 
is  made  by  the  surveyor,  the  Commissioners  must  require  a  schedule 
of  particulars  to  be  put  in  by  the  appellant  (s.  120).  The  inspector 
or  surveyor,  having  examined  the  schedule  of  particulars,  may  state  o1)jec- 
tions  thereto  in  w-riting,  of  which  objections  notice  must  be  sent  to  the 
person  to  be  charged  (s.  121).  The  Commissioners  may  confirm  or  alter 
the  assessment ;  but  before  doing  so  they  may  call  on  the  person  charged  to 
appear  before  them,  and  put  questions  to  him  touching  his  statement  or 
schedule  (s.  125).  They  may  also  call  upon  him  to  appear  and  verify  his 
answers  on  oath  (s.  124),  and  may  summon  witnesses  and  examine  them  on 
oath  .  .  .,  except  the  clerk,  agent,  or  ssrvaut  of  the  person  to  be 
charged,  or  other  person  confidentially  intrusted  or  employed  in  the  atlairs 
of  the  person  to  be  charged.  These  excepted  persons  may  be  called  to 
answer  (questions  ;  but  they  may  refuse  to  be  put  on  oath,  and  may  refuse  to 
answer  questions  put  to  them.  Penalties  are  imposed  on  otiier  persons  for 
refusing  to  attend  and  be  examined  (s.  125).  The  Commissioners,  having 
considered  the  statement,  etc.,  make  an  assessment.  In  certain  cases  their 
judgment  was  final ;  but  sec.  59  of  the  Taxes  Management  Act  provides  that, 
on  the  determination  of  any  appeal  under  the  Income  Tax  Acts  by  the 
General  Commissioners,  the  appellant  or  surveyor  may,  if  dissatished  with 
the  determination,  as  being  erroneous  in  point  of  law,  declare  his  dissatis- 
faction to  the  Commissioners  who  heard  the  appeal,  and  within  twenty-one 
days  may  require  a  case  to  be  stated  for  the  opinion  of  (in  Scotland)  the 
Court  of  Session,  sitting  as  Court  of  Exchequer. 

A'lll.  Schedule  (E). 

1.  Schedule  (E),  and  rules  for  charging  duties  umler  it. 

2.  Allowances  and  deductions  under  Schedule  (E). 

3.  How  the  duty  under  Schedule  (E)  is  to  be  collected. 

1.  Schedule  (E)  and  Pules. 

Fo7'  and  in  respect  of  every  Public  Ojjixe  or  Employment  of  Profit,  and  upon 
every  Annuity,  Pension,  or  Stipend  payahlc  by  Her  Majesty  or  out  of  the 
Public  Revenue  of  the  United,  Kinydom,  except  Annuities  charged  to  the 
Duties  under  the  said  Sched.  (C),  and  to  be  charged  for  every  Twenty 
Shdlinys  of  the  Annual  Amount  thereof     (Income  Tax  Act,  1853,  s.  2.) 
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RULES   FOK   CHARGING  THE   SAID   DUTIES. 

F/Ksr.  How  THE  Duties  are  to  be  Assessed. — The  said  duties  shall  be 
aiinuallv  charged  on  the  persons  resi^ectively  having,  using,  or  exercising  the  offices  or 
eni])loyments  of  profit  mentioned  in  the  said  Sched.  (E),  or  to  -whom  the  annuities, 
pensions,  or  stipends  mentioned  in  the  same  schedule  shall  be  payalde,  for  all  salaries, 
fees,  wages,  penjuisites,  or  profits  whatsoever  accruing  by  reason  of  such  offices,  em})loy- 
ments,  or  pensions,  after  deducting  the  amount  of  duties  or  other  sums  payable  or 
char^^eable  on  the  same  l)y  virtue  of  any  Act  of  Parliament,  where  the  same  have  been 
reallv  and  hona  fide  paid  and  borne  by  the  party  to  be  charged  ;  and  each  assessment 
in  respect  of  such  offices  or  employments  shall  be  in  force  for  one  whole  year,  and  shall 
be  levied  for  such  year  without  any  new  assessment,  notwithstanding  a  change  may 
have  taken  plaie  in'  any  such  office  or  employment,  on  the  person  for  the  time  having 
or  exercising  the  same ;  provided  that  the  person  quitting  such  office  or  employment, 
or  dvin"  within  the  year,  or  his  executors  or  administrators,  shall  be  liable  for  the 
arrears  Sue  before  or  at  the  time  of  his  so  quitting  such  office  or  employment,  or  dying, 
and  for  such  further  portion  of  time  as  shall  then  have  elapsed,  to  be  settled  by  the 
respective  Commissioners,  and  his  successor  shall  be  repaid  such  sums  as  he  shall 
have  paid  on  account  of  such  portion  of  the  year  as  aforesaid  ;  and  each  assessment  in 
respect  of  such  annuitv,  pension,  or  stipend  shall  be  in  force  for  one  whole  year,  unless 
the  same  shall  cease  or  expire  within  the  year,  Ijy  lapse,  death,  or  otherwise,  from  which 
period  the  assessment  thereon  shall  be  discharged. 

Seco.vd.  VVheke  the  Duties  are  to  be  Assessed. — The  said  duties  to 
be  assessed  by  the  respective  Commissioners  for  all  the  offices  in  each  department  in 
the  place  where  the  said  Commissioners  shall  execute  their  offices,  although  certain  of 
the  offices  in  the  same  department  may  be  executed  elsewhere,  and  shall  be  due  and 
pavable  from  the  respective  officers,  and  their  respective  successors,  for  the  time  being. 

'  Third.  Description  of  the  Oee/ces  to  be  charged. — The  said  duties 
shall  be  paid  on  all  public  offices  and  employments  of  profit  of  the  description 
hereinafter  mentioned  Avithin  the  United  Kingdom  (videlicet),  any  office  belonging 
to  either  House  of  Parliament,  or  to  any  Court  of  Justice  ....  or  Court-martial ; 
any  public  office  held  under  the  Civil  Government  of  Her  Majesty  ....  any  commis- 
sioned officer  serving  on  the  staff,  or  belonging  to  Her  Majesty's  army,  in  any  regiment 
of  artillery,  cavalry,  infantry,  royal  marines,  royal  garrison,  battalions,  or  corps  of 
engineers  or  roval  artificers ;  any  officer  in  the  navy,  or  in  the  militia  or  volunteers; 
anv  office  or  emplovment  of  profit  held  under  any  ecclesiastical  body,  whether  aggregate 
or  sole  or  under  anv  public  corporation,  or  under  any  company  or  society,  whether 
corporate  or  not  corporate  ;  any  office  or  employment  of  profit  under  any  public  institu- 
tion or  on  any  public  foundation,  of  whatever  nature  or  for  whatever  jiurpose  the  same 
may  be  established  ;  any  office  or  employment  of  profit  in  any  county,  riding,  or. 
division,  shire,  or  stewartry,  or  in  any  city,  borough,  town  corporate,  or  place,  or  under 
anv  trusts  or  guardians  of  any  fund,  tolls,  or  duties  to  be  exercised  in  such  county, 
riding,  division,  shire,  or  stewartry,  city,  borough,  town  corporate,  or  place  ;  and  every 
other  public  office  or  employment  of  profit  of  a  pulilic  nature. 

As  to  wliat  offices  fall  under  the  words  "  every  other  public  oflfice  or 
eniplojnient  of  profit  of  a  public  nature,"  it  has  been  held  they  cover  the 
salaries  of  a  national  schoolmaster  {Bowers,  1891,  L.  11.  1  Q.  B.  560) ;  bank 
agent  (Tennant,  1892, 19  E.  H.  L.  1  L.  K.  App.  Ca.  150) ;  bursar  of  a  college 
{Lavgston,  1891,  1  Q.  B.  567).  Persons  employed  by  railway  companies 
are  assessed  under  this  schedule  by  the  Special  Commissioners  (23  &  24 
Yict.  c.  14,  s.  6).  That  Act  does  not  apply  to  the  wages  paid  by  a  railway 
company  to  porters,  engine-drivers,  or  labourers.  They  are  to  be  charged 
under  Sched.  (D)  {Lancashire  and  Yorkshire  Eailway  Company,  1864,  33 
L.  J.  Ex.  163). 

Four  th.  Perquisites  to  be  estima  ted  either  on  Profits  of  the  preced- 
ing Year  or  on  Average  of  Three  Years.— 'Y\\^  penjuisites  to  be  assessed  under 
this  Act  shall  be  deemed  to  be  such  profits,  of  offices  and  employments  as  arise  from  fees 
or  other  emoluments,  and  payable  either  by  the  Crown  or  the  subject,  in  the  course  of 
executing  such  offices  or  employments,  and  may  be  estimated  either  on  the  profits  of  the 
preceding  year,  or  of  the  fair  and  just  a-\-erage  of  one  year  of  the  amount  of  the  profits 
thereof  in  the  three  years  preceding ;  such  years  in  each  Case  respectively  ending  on  the 
fifth  day  of  April  in  each  year,  or  such  other  day  of  each  year  on  which  the  accounts  of 
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Buch  profits  have  been  usually  made  up.  See  Turner,  1888,  L.  R.  22  Q.  B.  D.  150,  as  to  a 
voluntary  grant  made  to  a  curate,  M-hich  was  held  not  to  be  assessal^le.  That  case 
practically  overrules  Strang,  1878,  15  S.  L.  R.  704, 

Fifth.  Ditiks  ox  Salariks  pa  yaulk  a  t  Public  Offices  to  be  stopped. — 
In  all  cases  where  any  salaries,  fees,  wages,  or  other  i)erfiuisites  or  profits,  or  any 
annuities,  pensions,  or  stipends,  shall  be  jiayable  at  any  public  oflice,  or  by  any  ofticer  of 
Her  Majesty's  household,  or  by  any  of  Her  Majesty's  receivers  or  paymasters,  or  by  any 
af,ant  employed  in  that  behalf,  the  duties  chargeable  under  this  Act  in  respect  of  such 
salaries,  fees,  wages,  i)eriiuisites,  or  profits,  or  in  respect  of  such  annuities,  pensions,  or 
stijiends,  shall  be  detained  and  stopped  out  of  the  same,  or  out  of  any  money  which 
shall  be  payable  ujion  such  salaries,  fees,  wages,  perquisites,  or  profits,  or  upon  such 
annuities,  jiensions,  or  stipends,  or  for  the  arrears  thereof,  whenever  the  same  shall 
hai)pen,  and  Ije  applied  to  the  satisfaction  of  the  duties  on  such  cilices  or  employments, 
or  on  such  annuities,  pensions,  or  stipends  respectively  (not  being  otherwise  paid)  in 
the  manner  directed  by  this  Act ;  and  whenever  the  same  so  payable  shall  Ije  assessed 
by  the  Commissioners  for  General  Purposes  in  their  respective  districts,  they  shall 
transmit  an  account  of  the  amount  of  the  duty  assessed  to  the  ofiice  where  the  same 
are  ]>ayable,  in  order  that  the  amount  so  assessed  may  be  there  stopped  or  detained. 

Si'xTir.  Duties  ox  other  Case  to  be  stopped  bv  Persox  payixg  the 
Salarv. — In  all  cases  where  the  salaries,  fees,  wages,  allowances,  or  profits  of  any 
officer  chargeable  to  the  said  duties  shall  not  arise  out  of  any  of  the  offices  mentioned  in 
the  foregoing  rule,  but  shall  arise  from  any  other  office  or  employment  of  profit  charge- 
able to  the  said  duties,  and  the  salaries,  fees,  wages,  perquisites,  or  profits  shall  be 
payable  at  such  ofiice  by  any  officer  thereof,  or  by  any  receiver  of  the  same  respectively, 
or  by  any  agent  emj^loyed  in  that  behalf,  the  duties  chargeable  under  this  Act  in  respect 
of  such  salaries,  fees,  wages,  perquisites,  or  profits  shall  be  detained  and  stopped  out  of 
the  same,  or  out  of  any  money  which  shall  1)6  paid  upon  such  salaries,  fees,  wages, 
perquisites,  or  profits,  or  for  arre;irs  thereof,  whenever  the  same  shall  happen,  and  be 
ajtplied  to  the  satisfaction  of  the  duties  (not  otherwise  paid)  in  the  manner  directed  by 
this  Act. 

Sevexth.  Such  portion  of  the  said  duties  on  offices  or  employments  of  profit,  or 
on  annuities,  pensions,  or  stipends,  as  are  charged  with  any  sum  of  money  payable  to 
such  other  person,  shall  be  deducted  out  of  the  sum  payable  to  such  other  person  as  a 
like  rate  on  such  sum  would  amount  unto  ;  and  all  such  persons,  their  agents  and 
receivers,  shall  allow  such  deductions  and  payments  upon  receipt  of  the  residue  of  such 
sums. 

Eighth.  Such  portion  of  the  said  duties  charged  on  any  office  or  employment  of 
profit  executed  by  any  deputy  or  clerk,  or  other  person  employed  under  the  principal 
in  such  office,  and  paid  by  such  principal  out  of  the  salary',  fees,  wages,  perquisites,  or 
profits  of  such  principal,  shall  be  deducted  out  of  the  salary  or  wages  so  payable  as  a 
like  rate  on  such  salary  or  wages  would  amount  unto  ;  and  all  such  deputies,  clerks, 
and  other  persons  so  employed  shall  allow  to  tlieir  respective  principals  such  deductions 
and  payments  upon  the  receipt  of  the  residue  of  such  salaries  or  wages. 

NiXTH.  In  estimating  the  duty  payable  for  any  such  office  or  employment  of 
profit,  or  any  pension,  annuity,  or  stipend,  all  official  deductions  and  payments  made 
upon  the  receipt  of  the  salaries,  fees,  wages,  perquisites,  and  profits  thereof,  or  in  pass- 
ing the  accounts  belonging  to  such  office,  or  upon  the  receipt  of  such  pension,  annuity, 
or  stipend,  shall  be  allowed  to  be  deducted,  provided  a  due  account  thereof  be  rendered 
to  the  said  Commissioners,  and  proved  to  tlieir  satisfaction. 

Texth.  In  all  cases  where  any  annuity  or  pension  shall  be  payable  out  of  any 
particular  branch  of  the  public  revenue,  and  at  the  office  of  that  branch  of  revenue,  the 
Commissioners  acting  for  that  department  shall  have  authority  to  assess  and  levy  the 
same  as  a  salary  or  wages  payable  thereout. 

2.  Allowances  and  Deductions  under  Schedule  (E). 

Sec.  51  of  the  Act  of  1853  provides  as  follows: — 

"  In  assessing  the  duty  chargeable  under  Sched.  (E)  of  this  Act  in  respect 
of  any  public  ottice  or  employment  where  the  person  exercising  the  same  is 
necessarily  obliged  to  incur  and  defray  out  of  the  salary,  fees,  or  emolu- 
ments of  such  office  or  employment  the  expenses  of  travelling  in  the 
performance  of  the  duties  thereof,  or  of  keeping  and  maintaining  a  horse  to 
enable  him  to  perform  the  same,  or  otherwise  to  lay  out  and  expend  money 
wholly,  exclusively,  and  necessarily  in  the  performance  of  the  duties  of  his 
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office  or  employment,  it  shall  he  lawful  to  (leduct  from  the  amount  of  the 
said  salary,  fees,  and  emoluments  to  be  assessed  under  this  Act  the  amount 
of  all  such  expenses  and  disbursements  necessarily  incurred  and  defrayed 
in  manner  aforesaid." 

This  will  not  cover  the  travelling  expenses  of  the  directors  of  a 
company  when  going  to  attend  meetings  of  the  Board  (Jicvcll,  1890,  3  Tax 
Cases,  12  ;  see  also  Cool;  1887,  2  Tax  Cases,  246).  A  deduction  claimed  by 
a  schoolmaster  and  his  wife,  a  schoolmistress  for  the  wages  of  a  domestic 
servant  whose  employment  was  necessary  in  order  that  the  household  of  the 
schoolmaster  might  be  looked  after  when  his  wife  was  engaged  in  the  school, 
was  not  allowed  {Bowers,  1891,  L.  E.  1  Q.  B.  560).  By  sec.  52  of  the  same 
Act,  in  assessing  the  duty  payable  on  the  emoluments  of  a  clergyman  or 
minister  of  any  religious  denomination,  deduction  may  be  made  for  expenses 
incurred  in  the  performance  of  his  duties.  By  sec.  149  of  the  Act  of  1842 
allowances  under  this  schedule  are  to  be  granted  to  the  trustees  of  the 
British  Museum  and  charitable  institutions  as  in  Ptule  6,  Sched.  (A). 
The  abatement  allowed  under  Sched.  (D)  to  persons  who  have  insured 
their  lives,  in  respect  of  premiums  paid,  also  applies  to  Sched.  (E).  See 
Sched.  (D). 

3.  How  THE  Duty  under  Schedule  (E)  is  to  be  collected. 

Sees.  147  and  150-157  provide  for  the  assessing  and  collecting  of  the  duties. 
The  Commissioners  on  duties  have  power  to  appoint  clerks,  assessors,  and 
collectors  from  the  officers  in  their  department.  These  assessors  are  to 
have  access  to  documents,  and  may  require  returns.  Any  person  holding 
an  office  must  state  its  full  value,  although  he  wishes  to  claim  exemption. 
"Where  the  duties  of  an  office  are  being  executed  by  a  deputy  who  is  in 
receipt  of  the  profits,  the  assessment  is  to  be  charged  on  him.  Public 
officers  becoming  entitled  to  increased  salaries  are  to  be  charged  by  supple- 
mented assessment  (Act  of  1853,  s.  53).  The  assessors  are  to  be  furnished 
with  accounts  of  salaries,  etc.,  in  all  public  departments.  They  are  to 
make  up  their  assessments  and  deliver  them  to  the  Commissioners,  who  are 
to  make  an  assessment,  which  will  be  in  force  for  one  year.  Duties  on 
offices  which  cannot  be  stopped  are  to  be  certified,  in  case  of  non- 
payment, to  the  Commissioners  of  the  district  where  the  parties 
reside.  These  Commissioners  are  to  issue  warrants  for  levying  the 
said  duties.  No  qualification  is  required  for  a  Commissioner  under  this 
Schedule.  The  assessors,  collectors,  etc.,  are  liable  to  certain  penalties  for 
default. 

IX.  General  Provisions  as  to  the  Execution  of  the  Act. 

Procedure  before  Assessment.  —  The  General  Commissioners 
summon  and  administer  oaths  to  the  assessors,  and  give  them  instruc- 
tions. The  assessors  issue  their  notices  requiring  persons  to  be  assessed 
to  deliver  their  lists,  declarations,  and  statements  (s.  46  of  Act  of  1842). 
Notice  is  given  on  the  church-door  and  at  the  houses  of  the  persons  charge- 
able (ss.  47  and  48).  The  statements  are  to  be  delivered  to  the  assessor 
(s.  49) ;  the  statements  contain  a  list  of  the  names  of  lodgers,  inmates,  and 
persons  in  tlieir  employment  (s.  50),  and  of  the  annual  value  of  property 
and  amount  of  profits  of  person  making  the  statement  (s.  52).  If  the 
person  to  be  charged  is  incapacitated  or  absent  from  the  United  Kingdom, 
the  statement  is  made  by  his  trustees  or  agents  (s.  53).  Officers  of  cor- 
porations, companies,  etc.,  are  to  prepare  statements  of  their  profits  and  gains 
(s.  54).     Penalties  are  imposed  on  persons  failing  to  make  the  statement 
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(s.  "»;");  l)ul  not  unless  notices  have  been  given  to  tlie  person  wlio  lias  failed 
(s.  56).  The  assessors  make  a  list  of  persons  on  whom  notices  have  been 
served,  and  the  inspector  or  surveyor  may  serve  notice  on  persons  omitted 
(s.  57).  It  is  the  duty  of  the  assessors  to  verify  the  delivery  of  notices  and  the 
alli.xing  uf  general  notices  (.s.  58).  The  clerks  to  C(jmmissioners  are  to 
make  an  abstract  of  the  returns  of  statements  delivered  to  them,  ami  the 
inspectors  have  the  right  to  take  copies  from  such  abstracts  (s.  59).  Sched. 
{G)  attached  to  the  Act  of  IS42  gives  the  fuim  of  statement  to  be  made  by 
])crRons  chargeable  under  the  Act. 

Riii.iKF  FROM  Double  Assessments. — If  it  appears  to  the  satisfaction 
of  the  lioard  that  a  person  has  been  assessed  more  than  once  to  the  duties 
for  the  same  cause  and  for  the  same  year,  they  shall  direct  the  whole  or 
such  part  of  one  or  more  of  the  a.ssessments  as  a])pears  to  be  an  over- 
charge to  be  vacated  (Taxes  ]\Ianagement  Act,  1880,  s.  GO  ;  Act  of  1842, 
s.  171). 

Collection  of  the  Tax. — After  appeals,  if  any,  have  been  decided, 
the  Commissioners  issue  duplicates  of  assessments  to  the  collectors, 
with  warrant  to  collect  (s.  172).  Parents  and  guardians  are  liable 
for  the  payment  due  by  infants,  and  executors  for  that  due  by  persons 
who  have  died  (s.  173).  If  persons  come  to  reside  in  any  parish  in 
which  they  have  not  been  before  charged,  the  assessor  gives  them  notice 
to  declare  where  they  were  charged,  or  to  deliver  a  statement  for  the 
purpose  of  being  assessed  (s.  177).  Penalties  are  impo.sed  upon  persons 
fraudulently  changing  their  residence,  or  converting  property,  or  making 
false  statements,  or  guilty  of  other  fraud  (s.  178),  or  giving  false  evidence 
(s.  180),  or  forging  or  altering  certificates  or  receipts  given  under  this  Act 
(s.  181). 

Penalty  on  Persons  refusing  to  allow  Deduction  of 
Income  Tax. — Sec.  103  of  the  Act  of  1842  imposes  a  penalty  on  any 
person  refusing  to  allow  deductions  authorised  by  the  Act  to  be  made  out 
of  any  payment  of  interest,  etc.  All  contracts  made  or  entered  into  for 
payment  of  such  interest  without  allowing  sucli  deduction  as  aforesaid  are 
declared  to  be  void.  There  are  a  great  many  old  cases  as  to  provisions 
made  in  wills  or  otherwise,  clear  of  taxes  and  deductions.  The  section  does 
not  appear  to  apply  to  wills ;  and  questions  as  to  whether  income  tax  is  to 
be  paid  by  the  testator's  estate  or  by  the  legatee  depend  upon  the  wording 
of  the  will,  and  need  not  be  discussed  here  (see  Mackie's  Trs.,  1875,  2  P. 
312  ;  Rochjcrs'  Trs.,  1875,  2  P.  294;  Kinloch's  Trs.,  1880,  7  P.  59G).  It  is 
not  the  whole  contract  that  is  made  void  by  this  section,  but  only  that  part 
of  it  which  stipulates  for  full  payment  without  deduction  of  tax.  The 
provisions  authorising  deduction  of  income  tax  are  in  sec.  40  of  the  Income 
Tax  Act  of  1853,  and  in  sec.  24  of  51  &  52  Vict.  c.  8  (quoted  under 
sub-division  10  of  Sched.  (D)),  and  in  the  rules  applicable  to  the  various 
cases. 

X.  Appeal  to  Court  of  Session. 

The  procedure  as  to  appeals  from  the  determination  of  Commis.sioners  as  to 
an  assessment  is  regulated  by  sec.  59  of  the  Taxes  Management  Act,  1880. 
If  either  party  is  dissatisfied  witii  the  determination  of  the  Commissioners, as 
being  erroneous  in  point  of  law,  he  may  decdare  his  dissatisfaction  to  the  Com- 
missioners ;  and,  having  so  done,  may  within  twenty-one  days  after  the  deter- 
mination require  the  Commissioners,  by  a  notice  in  writing  addressed  to  their 
clerk,  to  state  and  sign  a  case  for  the  opinion  of  the  High  Court.  In  Scotland, 
the  High  Court  means  the  Court  of  Session,  sitting  as  Court  of  Exchequer. 
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The  case  sets  forth  the  facts  and  the  determination,  and  the  party  who  has 
required  the  same  transmits  it  to  the  High  Court  within  seven  days ;  he, 
previously  to  transmitting  it,  gives  notice  to  the  other  party  interested  of 
the  fact  tliat  the  case  has  heen  stated,  and  sends  him  a  co])y  of  the  case. 
An  appeal  may  be  taken  to  the  House  of  Lords  against  the  judgment  of 
the  High  Court.  The  fact  that  a  stated  case  is  pending  before  the  High 
Court  does  not  interfere  with  the  payment  of  the  duties  assessed;  if,  on  the 
decision,  it  appears  that  there  has  been  an  ovcrcliarge,  the  balance  is  repaid 
with  interest.  The  High  Court  may  send  back  the  case  to  be  amended. 
An  Act  of  Sederunt  regulating  procedure  under  the  Taxes  Management 
Act,  ISSO,  was  passed  on  9  December  of  that  year.  The  case,  when  lodged, 
is  to  be  laid  before  the  Lord  Ordinary  in  Exchequer  Causes  (or,  in  case  of 
his  absence  or  inability,  the  Lord  Ordinary  on  the  Bills),  who  may  either 
hear  the  case  himself  or  appoint  it  to  be  heard  before  a  Division  of  the 
Court. 

XL  Acts  of  Parliament  dealing  with  Income  Tax. 

5  &    6  Vict.  c.  3.5,  Income  Tax  Act,  1842. 

5  &    6  „  c.  37,  Land  Tax  Act,  1842. 

5  &    6  „  c.  80,  Income  Tax  Foreign  Dividends  Act,  1842. 

14  &  15  „  c.  12,  Income  Tax  Act,  1851. 

16  &  17  „  c.  34,  Income  Tax  Act,  1853. 

16  &  17  „  c.  91,  Income  Tax  Insurance  Act,  1853. 

17  &  18  „  c.  24,  Income  Tax  Act,  1854. 

18  &  19  „  c.  35,  Income  Tax  Insurance  Act,  1855. 

18  &  19     „     c.  124,  Charitable  Trusts  Amendment  Act,  1855. 

19  &  20     „     c.  80,  Taxes  Act,  1856. 

20  &  21     „     c.  56,  Lands  Valuation  (Scotland)  Act,  1857. 

22  &  23  „  c.  18,  Income  Tax  Act,  1859. 

23  &  24  „  c.  14,  Income  Tax  Act,  1860. 

24  &  25  „  c.  91,  Revenue  No.  II.  Act,  1861. 

25  &  26  „  c.  37,  Crown  Private  Estates  Act,  1862. 

25  &  26     ,,     c.  103,  Union  Assessment  Committee  Act,  1862. 

26  &  27     „     c.  33,  Revenue  Act,  1863. 

26  &  27  „  c.  73,  India  Stock  Certificate  Act,  1863. 

27  &  28  „  c.  18,  Revenue  No.  I.  Act,  1864. 

28  &  29  „  c.  30,  Revenue  Act,  1865. 

29  &  30  „  c.  36,  Revenue  Act,  1866. 
31  &  32  „  c.  28,  Revenue  Act,  1868. 

35  &  36  „  c.  82,  Income  Tax  Puhlic  Offices  Act,  1872. 

39  &  40  „  c.  16,  Customs  and  Inland  Revenue  Act,  1876. 

40  &  41  „  c.  13,  Customs,  Inland  Revenue,  and  Savings  Bank  Act,  1877. 

41  &  42  „  c.  15,  Customs  and  Inland  Revenue  Act,  1878. 

42  &  43  „  c.  21,  Customs  and  Inland  Revenue  Act,  1879. 

42  &  43     „     c.  42,  Valuation  of  Lands  (Scotland)  Amendment  Act,  1879. 

43  &  44     „     c.  19,  Taxes  Management  Act,  1880. 

43  &  44     „     c.  20,  Inland  Revenue  Act,  1880. 

44  &  45     „     c.  12,  Customs  and  Inland  Revenue  Act,  1881. 

44  &  45     „     c.  59,  Statute  Law  Revision  and  Civil  Procedure  Act,  1881. 

45  &  46     „     c.  43,  Bills  of  Sale  Amendment  Act,  1882. 

45  &  46  „  c.  72,  Revenue  Friendly  Societies  and  National  Debt  Act,  1882. 

46  &  47  „  c.  55,  Revenue  Act,  1883. 

47  &  48  „  c.  62,  Revenue  Act,  1884. 

48  &  49  „  c.  51,  Customs  and  Inland  Revenue  Act,  1885. 

49  &  50  „  c.  15,  Sporting  Lands  Rating  (Scotland)  Act,  1886. 

50  &  51  „  c.  15,  Customs  and  Inland  Revenue  Act,  1887. 

51  &  52  ,,  c.    8,  Customs  and  Inland  Revenue  Act,  1888. 

52  &  53  „  c.  42,  Revenue  Act,  1889. 

53  &  54  „  c.    8,  Customs  and  Inland  Revenue  Act,  1890. 

53  &  54  c.  21,  Inland  Revenue  Regulation  Act,  1890. 

54  &  55  c.  1.3,  Taxes  Regulation  of  Remuneration  Act,  1891. 
54  &  55  2.  24,  Public  Accounts  and  Charges  Act,  1891. 


50  &  57 

56  &  57 

57  &  58 

57  &  58 

58  &  59 

59  &  GO 
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55  &  50  Vict.  c.  25,  Taxes  Regulation  of  K.imiii.Maliuii  Anieudmeut  Act,  1892. 
5G  &  57     „     c.    2,  Trade  Uniuu  l'io\  i<l«-iit  FuikI.s  Act,  1893. 
5C  &  57     ,,     c.    7,  Customs  and  Inlaiul  l{i;venue  Act,  1893. 

c.  39,  Iiidu.slrial  and  Provident  Societies  Act,  1893. 

c.  61,  Public  Authorities  Protection  Act,  1893. 

c.  31),  FiiiaiicL-  Ai-t,  1H!}4. 

c.  Go,  .Merchant  .Shipping  Act,  189-1. 

c.  16,  Finance  Act,  1895. 

c.        Finance  Act,  189G. 

[See  Doweir.s  Income  Tax  Laics  \  E<jl)iiison  on  Income  Tax^ 


Incompetency. — Incompetency  is  one  of  the  grounds  on  which 
a  cause  may  be  brought  under  review  from  an  inferior  Court  to  the  Court 
of  Session.  Prior  to  18G8  this  review  was  by  way  of  advocation,  hut 
advocation  was  abolished  and  appeal  was  substituted  as  the  mode  of  review 
by  the  Court  of  Session  Act  of  that  year  (31  &  32  Vict.  c.  100,  ss.  G-4,  05,  60). 
This  right  of  appeal  e.xists  both  at  common  law  and  by  statute.  See  Erskine, 
iv.  2.  40,  42;  Stair,  iv.  37.  12-lS,  where  summaries  are  given  of  the 
circumstances  in  which  actions  might  be  lield  incompetent;  and  50  Geo.  ill. 
c.  112,  s.  36,  which  enacts  that  "  bills  of  advocation  from  the  sheriHs  and 
other  inferior  judges  .  .  .  shall  be  allowed  ...  on  the  following  grounds : 
first,  of  incompetency,  including  defect  of  jurisdiction,  personal  objection  to 
the  judge,  and  privilege  of  party."  The  latter  ground  exists  no  longer; 
members  of  the  College  of  Justice  were  formerly  privileged  to  have  their 
causes  tried  in  the  Court  of  Session,  but  this  privilege  was  abolished  by 
16  &  17  Vict.  c.  8,  s.  xlviii. 

Of  the  various  grounds  at  some  time  considered  sufficient  to  justify 
advocation  for  incompetency,  the  following  remain  : — 

Defect  of  Jurisdiction. — The  determination  of  what  amounts  to  a  defect 
of  jurisdiction  depends  naturally  on  the  extent  of  the  jurisdiction  of  the 
inferior  Court  in  question  in  each  case.  A  defect  of  jurisdiction,  however, 
arising  from  some  irregularity  of  procedure  in  the  inferior  Court,  such  as 
lack  of  citation,  should  be  pleaded  in  the  inferior  Court  itself;  and  if  not  so 
pleaded,  will  be  held  to  be  waived  by  the  party  to  whom  it  was  available 
{Denhobn,  7  S.  781).  A  plea  of  no  jurisiliction  on  the  ground  of  domicile 
of  the  defender  is  one  which  should  be  raised  in  the  inferior  Cou:t.  and  in 
the  case  of  Denliolm  {snpni)  it  was  helil  that,  pending  a  proof  on  the 
cpiestion  of  domicile  in  the  inferior  Court,  it  was  not  open  to  the  defender 
to  bring  the  cause  under  review  by  way  of  advocation :  the  ultimate 
decision  of  this,  as  of  other  points  decided  in  the  inferior  Court,  being  still 
open  to  review  on  the  merits.  A  plea  of  res  judicata  has  been  held  not  to 
create  such  incompetency  as  to  warrant  advocation  from  an  interlocutor 
{Johnston,  1862,  4  S.  8). 

Personal  objections  to  the  judge  may  be  on  the  following  grounds : — 
(1)  Interest  in  the  cause,  whether  arising  from  innocent  connection  with  the 
matters  in  dispute  or  from  bribery,  ;ind  (2)  relationship  to  the  parlies. 
See  Declinatuke.  There  is  this  distinction  between  objections  on  the 
ground  of  interest,  and  those  arising  from  relationship  with  the  jiarties, 
that  on  apjieal  every  step  taken  by  the  judge  in  the  latter  case  is  held  as 
void,  and  parties  have  not  the  power  of  prorogating  his  jurisdiction 
{Ommannei/,  1851,  13  D.  678  ;  Duke  of  AtlwU,  1869,  8  M.  200).  whereas  in 
the  case  of  interest  {Duke  of  Atholl,  ut  supra,)  an  objection  should  be  stated 
ah  initio  if  the  circumstances  are  then  known  ;  and  if  this  is  not  done,  the 
right  is  held  to  be  waived. 
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It  would  appear  from  the  doctrine  of  prorogation  (see  Erskine  and  Stair, 
stqjra)  that  a  pursuer  is  barred  from  advocating  a  cause  on  incompetency 
from  the  Court  in  whicli  he  raised  it. 

A  case  reported  in  Morrison's  Dictionary  (p.  374,  Procurator-Fiscal  of 
Haddington  v.  Fonrst  and  Others)  decides  to  the  contrary.  Sheriff  Mackay  in 
his  Coui't  of  Session  Practice  (ii.  p.  458)  sugf^ests  that,  on  the  analogy  of 
the  case  of  Fi/crs  (1711,  Mor.  7596),  the  decision  in  question  was  arrived  at 
on  the  principle  that  the  Crown  cannot  be  prejudiced  by  the  errors  of  its 
servants. — [See  INIackay,  Court  of  ,Scssio7i  Practice,  i.  95  ct  scq.,  ii.  456-8 ; 
Shand,  Practice,  441,  443  ;  M'Glashan,  Sheriff  Court  Practice,  453  ;  Mackay, 
Manual,  590.]  See  also  Advocation;  Appeal  to  Court  of  Session; 
Declinature. 


Incorporation. — An  incorporation,  or,  more  popularly,  corpora- 
tion, is  a  legal  j^ersona,  formed  by  the  union  of  individual  persons,  and 
continuously  exercising  rights  and  privileges  for  the  public  good.  In 
Scotland,  our  burghs,  guildries,  universities,  hospitals,  the  Faculty  of 
Advocates,  and  certain  other  legal  bodies,  our  older  banks,  and  certain 
of  our  large  insurance  companies,  are  the  prominent  types  of  the  institu- 
tion. In  comparatively  recent  years  school  boards  and  county  councils 
have  been  created  bodies  corporate  (by  Acts  of  Parliament,  35  &  36 
Vict.  c.  62,  s.  22,  and  52  &  53  Vict.  c.  50,  s.  72).  The  growth  of  such 
institutions  in  Scotland  has,  especially  in  the  earlier  instances, — municipal 
corporations,  guildries,  etc., — aspects  of  historical,  in  addition  to  legal, 
interest ;  and  reference  is  made  to  Mr.  Hill  Burton's  treatment  of  the 
subject,  in  his  History  of  Scotland,  chap.  xvii.  etc. ;  and  to  such  books  as 
The  Edinhurgh  Dean  of  Guild  Court  (1896),  by  Mr.  Itobert  Miller ;  and 
The  Incorporated  Trades  of  Edinhurgh  (1891),  by  the  late  Mr.  James 
Colston. 

The  law  of  incorporation  was  not  elaborated  in  the  time  of  Stair, 
although  the  principles  were  fixed  {Past.  ii.  3.  41).  Erskine  treats  of 
"communities  or  corporations"  in  connection  with  "the  doctrine  of 
persons,"  and  he  thus  begins  his  chapter  on  the  subject :  "  A  corporation, 
styled  by  the  Romans  collegium  or  univcrsitas,  is  composed  of  a  number 
of  men  united  or  erected  by  proper  authority  into  a  body -politic,  to  endure 
in  continual  succession,  with  certain  rights  and  capacities  of  purchasing, 
suing,  etc.,  as  appear  most  suitable  to  the  nature  of  that  special  community, 
and  most  necessary  for  answering  the  purposes  intended  by  it "  {Inst.  i.  vii. 
64).  Similarly,  Professor  G.  J.  Bell  writes :  "  A  corporation  may  be 
described  as  an  ideal  and  legal  person,  intended  to  perpetuate  the  enjoy- 
ment of  certain  rights  and  privileges  for  the  public  benefit"  {Prin.  s.  2176) ; 
and  again:  "When  a  community  is  thus  established  by  public  authority, 
it  has  a  legal  existence  as  a  person,  with  power  to  hold  funds,  to  sue,  and 
to  defend"  {Com.,  7th  ed.,  ii.  157).  There  is  no  separate  book  on  the  law 
of  corporations  in  Scotland. 

The  institution  is,  as  Erskine  indicates,  of  Eoman  origin,  and  civil-law 
terms,  principles,  and  rules  have  passed  over  into  the  Scottish  law  of 
incorporation.  The  Eoman  terms  for  or  concerning  the  institution  were 
sucli  as  these :  corpus,  corpus  collegii,  collegium,  univcrsitas,  j)cvsona,  ordo, 
jJerpctua  consuetudo,  terms  adopted  or  represented  in  the  phraseology  in 
use  with  us;  and  the  important  rule,  sz  qidd  universitati  debetur,  singidis 
nan  debetur,  nee  quod  universitas  debet,  singuli  debent,  is  found  expressed  in 
our  law  books  in  the  very  words  of  the  Digest  {Digest,  iii.  4.  7,  s.  1 ;  Mair,  ct  al., 
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1878,  G  \l.  392).  Feudal  custom,  tou,  has  all'ecLeJ  the  coustilutiou  and 
law  of  corporations  in  this  country,  and  elsewhere  in  Europe.  Tlie  law 
of  England,  partaking  in  different  proportions  from  the  Scottish  law  of 
civil  law  and  of  feudal  princi])les  and  rules,  is  not  a  sure  guide  in 
questions  of  the  common  law  of  incorporation  in  Scotland  (see  University 
of  GUmjow,  18;U,  13  S.  9 ;  1835,  2  S.  &  AI'L.  275;  1837,  15  S.  73G ; 
1840,  1  Ptob.  397). 

The  oliject  in  view  in  instituting  or  recognising  corporate  bodies  was 
with  the  Komans,  and  is  with  us,  as  Professor  Peil  above  states,  and  as 
Erskine  suctinctly  declares,  some  "  permanent  public  good "  (loco  citato). 
This  permanence  or  perpetuity  of  corporations,  which  arises  from  their 
relation  of  continued  service  to  the  successive  generations  of  a  community, 
is  the  most  prominent  and  familiar  feature  in  their  constitutions — expressed 
popularly  in  the  phrase  "  a  corporation  never  dies,"  in  words  substantially 
adopted  from  Stair  ("an  incorporation  that  never  dies,"  ii.  3.41:  so  also 
Erskine,  "  they  are  for  the  most  part  formed  to  perpetuity,  and  don't  die," 
I.  vii.  04).  To  this  effect  Ld,  Brougham  says  (in  University  of  Glasfjow), 
"  perpetual  existence  is  the  very  essence  of  the  corporate  character."  The 
nature  of  the  object  thus  in  view — "a  permanent  public  good" — and  the 
legal  conception  of  persona  are  the  fundamental  matters  in  connection 
with  the  system  and  law  of  incorporation. 

The  public  purposes  for  which,  in  Scotland,  corporations  have  thus 
principally  been  created  are,  as  has  been  indicated,  civil  government, 
learning  and  education,  charity,  and  trade  or  manufacture.  Corporations 
of  the  last  class  (commercial  corporations)  have,  in  various  degrees,  accord- 
ing to  circumstances,  had  in  their  institution  another  element  of  purpose, 
viz.  pecuniary  interest;  and  in  them  a  particular  incident  of  corporation 
law  comes  into  prominence,  viz.  the  limitation  of  the  corporators'  responsi- 
bility for  the  common  debts,  which  becomes  even  a  substantive  object  in 
the  creation  of  such  corporations.  This  limitation  is  a  result  of  the  separate 
legal  personality  of  corporations,  in  respect  of  which  each  "has  its  own 
estate  and  its  own  responsibilities"  (perLd.  Tres.  Inglis  in  Muir,ct  al.) ;  and 
the  privilege,  as  Professor  G.J.Bell  states,  "is  nothing  more  than  the 
sanction  of  a  contract  by  which  the  company  and  the  public  deal  on 
the  credit  of  the  stock  and  property  of  the  corporation"  (Com.,  7th  ed.,  ii. 
p.  540). 

Corporations  are  constituted  by  royal  charter  (or  letters  -  patent)  or 
by  special  Act  of  Parliament  (Ersk.  i.  vii.  04).  In  the  former  case  the 
privileges  granted  may  infer  incorporation,  although  there  be  no  such 
express  grant,  nor  the  bestowal  of  a  corporate  name  (University  of  Glasyoio 
— a  very  interesting  case  with  regard  to  the  institution  of  corporations 
in  Scotland).  Where  the  Crown's  original  patent  is  not  extant,  prescriptive 
use  of  corporate  rights  is  taken  to  imply  its  previous  existence  and  sub- 
sequent loss  or  destruction.  Chartered  corporations,  further,  used  to  have 
the  power  of  creating  minor  corporations  within  their  own  body  by  "  seal 
of  cause,"  as  in  the  case  of  guilds  and  crafts  in  burghs  (Ersk.  I.e. ;  see,  for 
example  of  this  form  of  grant  or  charter,  Moicat,  1825,4  S.  53  ;  see  also  Gray, 
1836,  14  S.  1002).  But  these  are  not  independent  methods  of  creation : 
the  one  is  hekl  to  imply,  and  the  other  ex  hypot/icsi  im[ilies,  an  original 
charter  from  the  Crown.  Creation  by  special  Act  of  Parliament 
formerly  had  this  important  characteristic,  that  only  thus  could  a 
monopoly  be  created,  after  the  power  of  creating  monopolies  had  been 
taken  from  the  Crown  (Bell,  Frin.  s.  2177;  Com.  ii.  540).  Since  1840 
trade  monopolies  ("  exclusive  privileges ")  of  guilds  and  similar  incorpora- 
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tions  in  burghs  in  Scotland  are  altogether  abolished  (9  &  10  Vict.  c.  17, 
s.  1). 

Creation  by  special  Act  of  Parliament  confers  the  fullest  corporate 
rights,  including,  unless  provided  otherwise,  tlie  common-law  incident  of 
limited  responsibility  for  debt.  Thus,  for  instance,  the  Bank  of  Scotland,  a 
corporation  created  by  Act  of  Parliament  (1695,  recited  in  14  Geo.  ill.  c.  32  ; 
see  Bell,  Com.  i.  102),  has  limited  liability  of  shareholders.  But  incorpora- 
tion of  joint-stock  companies,  merely  by  registration  under  the  general 
Companies  Acts  (of  1862,  etc.),  not  by  special  Act  of  Parliament,  while  it 
confers  all  the  other  privileges  of  corporations,  does  not  limit  liability, 
unless  the  Statute's  limited  liability  provisions  are  expressly  adopted  (Miiir, 
d  al,  1878,  6  E.  392;  Sanders,  1879,  7  E.  157;  see  also  M'Kinnon,  Petr., 
1884,  11  E.  076 ;  see  Joint-Stock  Company,  wdiere  statutory  incorporated 
trading  companies  are  treated). 

The  powers  of  corporations  vary,  according  to  the  object  and  nature 
of  each  and  the  terms  or  tenor  of  the  constitution,  from,  for  instance,  the 
wide  and  multiform  powers  belonging  at  common  law  and  by  a  long  series 
of  Statutes  to  such  great  municipal  corporations  as  Edinburgh  and  Glasgow, 
down  to  the  precise  and  limited  powers  of  a  trade,  guild,  or  an  insurance 
company.  The  following  powers  are  held  to  belong  to  corporations  of  all 
classes,  and,  even  where  the  charter  does  not  expressly  confer  them,  to  be 
implied  as  naturalla  of  corporations — 

(1)  Power  to  sue  in  the  corporate  name,  with  corresponding  liability 
to  be  sued. 

This  power  follows  from  the  legal  personality  of  corporations.  It  is 
unnecessary,  in  suing,  to  instance  the  particular  source  and  method  of  in- 
corporation ;  but  it  is  proper  to  do  so.  Office-bearers,  or  a  committee  or 
commissioner,  may  appear  for  a  corporation,  where  duly  authorised  to 
represent  the  body.  Citation  of  a  corporation  usually  takes  place,  at 
common  law,  at  a  general  meeting :  (Mackay,  Practice,  i.  324-5,  402-3,  and 
Mamial,  155,  203,  and  cases  cited ;  Goudy,  Banhniptcy,  127,  172).  A 
trading  corporation  has  its  domicile  at  its  place  of  business,  but  may  have 
subordinate  offices  fixing  jurisdiction  and  determining  the  local  law  to  be 
applied  with  regard  to  its  contracts  (Ersk.  Prin.,  19th  ed.,  p.  666).  Power 
in  a  corporation  to  impose  penalties  does  not  exclude  right  of  interdict  for 
infringement  of  privileges  (  University  of  Glasgoiu,  suj)ra). 

(2)  Power  to  elect  or  admit  new  members,  and  to  appoint  officers  for 
the  administration  of  the  corporate  affairs. 

Erskine  mentions  three  methods  of  carrying  on  the  membership, 
recognised  in  charters,  viz.  succession  to  the  deceased  (as  heirs),  election 
by  the  survivors,  nomination  by  the  founder ;  and  the  second  of  these — 
co-optation — is  the  rule,  where  the  charter  or  custom  fixes  no  other  (Ersk. 
List.  I.  vii.  64;  Loudon,  1891,  18  E.  549,  per  Ld.  M'Laren).  The  sphere 
of  usage  wdth  regard  to  a  claim  for  admission  to  membership  in  respect 
of  succession  as  son  is  recognised  in  Loudon,  supra.  The  officers  appear 
under  different  names  in  our  historic  corporations,  e.g.  deacons,  wardens, 
magistrates,  visitors,  masters,  managers. 

(3)  I'ower  to  have  and  use  a  common  seal,  and  to  hold  meetings  or 
courts  of  members  or  managers. 

The  rule  with  regard  to  a  quorum,  where  the  constitution  makes  no 
special  provision,  is  that  a  majority  of  the  whole  members  is  necessary 
{MeiUcjohn,  1805,  Mor.  voce  "  Burgh  Eoyal,"  App.  No.  17 ;  affd.  5  Pat.  298). 
When  a  meeting  is  duly  constituted,  tlie  voice  of  the  majority  present  is 
the  voice  of  the  meeting  (see  Gray,  1836,  14  S.  1062 ;  Iloicdcn,  1840,  2  D. 
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990 ;  Earned,  1897,  L.  K.  Cli.  I).  1,  1;.  Tliij  right  to  vote,  wliere  the  terms 
of  a  charter  are  uot  clear,  may  he  allected  hy  usaj^'e  (sec  Walker,  187-,  45 
Jur.  122). 

(4)  Power  to  hold  property,  moveahle  or  heritahle. 

The  corporation  itself  is  the  owner,  and  the  memhers  are  only  adminis- 
trators, or  trustees,  for  themselves  and  their  successors  {Thoinson,  LS'io,  17 
D.  765;  Webster,  1893,  21  R.  107).  As  Erskine  writes,  "no  particular 
memher  can  claim  any  property  in  the  goods  helonging  to  the  community  " 
(l.  vii.  64).  A  corporation's  interest  in  property  is  a  "  partial  or  qualified  " 
interest  in  the  sense  of  the  Lands  Clauses  Consolidation  (Scotland)  Act  of 
1845 ;  and  power  is  given  under  that  Act  to  a  corporation,  as  to  a  party 
under  disahility,  to  sell  to  promoters  of  undertakings  under  the  Act  (ss.  07, 
7,  17 ;  see  Caledonian  llailway  Co.,  1869,  7  M.  1072).  A  corporation, 
being  a  continuing  persona,  with  perpetual  succession,  is,  when  once  infeft 
in  heritable  estate,  never  in  non-entry  and  subject  to  the  casualty  of 
composition.  A  superior  is  entitled  to  refuse  entry  to  a  corporation. 
Entry  given  to  oflice-bearers  or  other  representatives  and  their  successors 
in  ollice  for  a  corporation  is  equivalent  to  entry  of  the  corporation  itself; 
but  mere  entry  of  oilice-bearers  does  not  exclude  the  superior's  claim 
for  casualties  (see  special  case,  Earl  of  Lauderdale  and  Others,  1897,  5  S. 
L.  T.  Xo.  59,  and  earlier  cases  there  cited).  Both  the  positive  and  the 
negative  prescri})tiou  run  against  corporations  (Ersk.  Prin.,  19th  ed.,  p.  400). 
Special  immunities  have  sometimes  been  given,  by  charter,  to  corporations 
with  regard  to  the  public  obligations  of  property,  e.g.  to  the  University  of 
Glasgow,  exemption  from  taxation — a  right  in  this  case  limited  by  usage 
to  local  taxation  and  the  original  site  of  the  university  {University  of 
Glasgow,  1872,  10  M.  1000). 

(5)  Power  to  act  within  the  scope  of  the  purposes  of  the  institution,  as 
fixed  by  charter  or  Act  of  Parliament,  or  as  modified  by  usage. 

A  majority  binds  a  minority  in  matters  within  the  limits  of  a  corpora- 
tion's powers,  but  any  individual  member  or  a  committee  has  a  title  to 
prevent  misapplication  of  the  funds ;  and  a  minority,  and  perhaps  au 
individual  member,  can  sue  for  reduction  of  an  illegal  act  (Mackay,  Manual 
of  Practice,  p.  139,  and  cases  there  cited).  In  Baird  (1805,  4  M.  0!>)  the 
title  of  two  individual  burgesses  to  sue  for  sequestration  of  certain  charitable 
trust  funds  in  the  hands  of  the  defenders,  and  for  the  appointment  of  a 
judicial  factor,  in  respect  of  alleged  illegal  use  of  these  funds,  was  uplield 
(see  also  Hoivden,  1840,  2  D.  990,  per  Ld.  Gillies,  p.  1000);  and  in  Murrison 
(1853,  10  D.  80)  a  widow  of  a  member  was  held  to  have  an  interest  and 
title  to  prevent  the  diminution  of  the  security  for  an  annuity  to  which,  as 
w^idow,  she  was  entitled  {luidgers,  1842,  5  D.  295,  is  a  similar  case).  Tiie 
estates  of  an  insolvent  corporation  are  liable  to  notour  bankruptcy  and 
sequestration,  in  the  case  of  ordinary  corporations  as  well  as  of  those  winch 
carry  on  trade  (liell.  Com.  ii.  157-8;  Ersk.  Prin.,  19th  ed.,  p.  507;  Goudy, 
Bankrvpteii,  pp.  78,  122,  435  ;  Wothcrspoun,  1803,  2  M.  348).  Similarly,  in 
respect  of  its  juristic  personality,  a  coriioration  may  defend  its  rejailatinn 
and  sue  for  damages  for  slander  (North  of  Scotland  Banking  Co.,  1857,  19 
D.  881;  see  Glegg,  on  Pqmrat ion,  07,  100 — as  to  malice,  77).  Ordinary 
corporations  (not  trade  ineor])orations)  may  act  as  trustees,  and  they  often 
do  so  for  charitable  purposes  (M'Laren,  irHls  and  Succcssums,  3rd  cd., 
ss.  1020,  1021). 

(0)  Power  to  make  bye-laws  and  ordinances  for  the  administration  of 
affairs,  within  the  limits  of  the  purposes  and  constitution  of  the  corporation. 

The   principle   of   the   cases   cited   umler   (5)   supra,  Baird,   Ilov.dcn, 
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3To7'rison,  Bodgcrs,  applies  here.  Bye-laws  duly  made  bind  the  members 
{Gray,  18".G,  14  S.  1062 ;  Dempster,  1831,  9  S.  313) ;  and  ordinances  duly 
made,  in  some  cases,  in  consequence  of  the  nature  of  the  institution,  even 
afiect  the  public  (see  University  of  Glasgow,  1837,  15  S.  736,  and  especially, 
per  Ld.  Brougham,  1  Bob.  p.  431 ;  but  see  Clark  on  Partnership,  i.  p.  37). 

Corporations  are  extini,niished  either  by  natural  cause,  such  as  the 
death  or  failure  otherwise  of  all  the  persons  interested ;  or  by  Act  of 
Parliament,  recalling  the  privileges  granted ;  or  by  forfeiture,  on  abuse  of 
powers  (Ersk.  I.  vii.  64;  Bell,  Prin.  s.  2179;  Clark  on  Partnership,!.  38). 
Insolvency  or  bankruptcy,  where  creating  inability  to  fulfil  the  purposes  of 
the  institution,  may  bring  a  corporation  (especially  a  trading  corporation) 
to  an  end,  upon  distribution  of  the  corporate  funds  among  the  creditors — 
the  corporators  having  no  further  liability  even  suhsidiarie.  Trading  or 
other  corporations  created  for  a  limited  time  cease  to  exist  upon  the  expiry 
of  the  period  named  in  the  constitution.  The  Act  9  &  10  Vict.  c.  17  (an 
"  Act  for  the  Abolition  of  the  exclusive  Privilege  of  trading  in  Burghs  in 
Scotland")  practically  brought  to  an  end  the  whole  existing  corporate 
guilds  and  crafts  in  Scotland  as  active  trading  or  manufacturing  incorpora- 
tions, while  it  saved  their  existence,  and  provided  for  their  reconstitution 
on  non-monopolistic  and  non-trading  lines,  practically  as  benefit  societies, 
subject  to  the  approbation  of  the  Court  of  Session  {United  Incorporation 
of  Masons,  etc.,  of  Haddington,  Pctrs.,  1881,  8  K.  1029,  where  a  scheme 
sanctioned  by  the  Eegistrar  of  Friendly  Societies  was  approved  by  the  Court). 
The  Court,  under  a  provision  (s.  3)  for  "  the  management  and  application 
of  .  .  .  funds  and  property,"  cannot  sanction  any  scheme  involving  the 
extinction  of  a  corporation,  on  the  ground  that  the  whole  Statute  implies 
the  continued  existence,  though  under  altered  conditions,  of  the  class  of 
corporate  bodies  referred  to  in  its  provisions  {Pncorporation  of  Wrights,  etc., 
of  Leith,  Petrs.,  1856,  18  D.  981). 

English  law  divides  corporations  into  corporations  sole  and  corporations 
aggregate.  A  corporation  sole  is  a  body  politic,  with  perpetual  succession, 
constituted  in  a  single  person  (Grant  on  Coriwrations,  pp.  6,  626 ;  Clark 
on  Partnership,  i.  35).  The  sovereign  is  such  a  corporation,  and  in  England 
certain  ecclesiastical  personages — a  bishop,  dean,  parson,  etc.  I'rof.  G.  J. 
Bell  {Prin.  s.  2176)  says  that  a  minister  of  a  parish  in  Scotland  is  o. 
corporation  sole;  but  he  gives  no  authority;  and  Mr.  Duncan,  in  his 
Parochicd  Law,  does  not  seem  to  make  reference  to  the  subject. 

A  kirk  session  has  been  expressly  held  not  to  be  a  corporation  {Kirk 
Session  of  North  Berwick,  1839,  2  D.  23).  The  heritors,  minister,  and 
kirk  session  of  a  parish  have  been  recognised  as  together  forming  a 
corporation,  to  certain  effects,  one  being  (at  that  date)  the  management 
of  funds  left  for  pious  uses  {Pari  of  Galloivay,  22  Eeb.  1810,  F.  C. ;  see 
M'Laren,  Wills  and  Successions,  3rd.  ed.,  s.  172  ;  Mackay,  Practice,  i.  p.  325  ; 
Manual,  p.  156).  In  the  same  case  {Earl  of  Galloway)  it  seems  to 
be  denied  that  any  one  of  the  three  component  elements  is  a  corporation ; 
but  in  another  early  case  a  body  of  lieritors  is  spoken  of  as  a  corporation,  to 
the  effect  that  tlieir  duly  formed  resolutions  bind  the  whole  body  {Boswell, 
18.34,  13  S.  148). 

The  distinction  betw^een  incorporation  and  partnership  lies  in  the  public 
relations  of  the  former  as  contrasted  with  the  private  and  personal  scope  of 
the  latter,  and  in  the  full  personality  of  tlie  one  compared  with  the  less 
complete  personality  of  the  other.  These  and  other  consequent  "salient 
points  of  difference "  are  concisely  set  forth  by  Mr.  F.  W.  Clark  {Law  of 
Partnership)),  in  a  chapter  on  "Partnerships  and  Corporations,  and  their 
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Did'erential    Charucteiistics,"   in    Iun<,niage  wliich,   so    fur   as   tho   law   of 
coipurations  is  concerned,  leaves  notliing  to  lie  desired  (i.  iii.  p.  .j9).     See 

PAltTNKUSllIP. 

General  Ilefcrcnccs. — Stair,  Inst.  i.  17.  14;  ii,  o.  41  ;  Ersk.  Inst.  I.  vii.  04; 
Prill.,  19th  ed.,  p.  305;  Bell,  Com.,  7th  ed.,  ii.  4,  157,  54G ;  Prin. 
ss.  2170-2187;  Clark  on  Partnersliip,  i.  ]>p.  29-."39;  Mackay,  Practice,  i. 
298,  :'.24,  402;  Manual,  139,  155,  202;  M'Laren,  Wills  and  Successions, 
3rd  ed.,  ii.  p.  840,  934,  952;  Sohni,  Institutes  of  lioman  Law  (translated  by 
J.  C.  Leslie),  s.  20;  Savigny,  Droit  Itoniain,  ss.  85-102;  Grant  on 
Corporations:  Lindley  on  Coinjxinics,  5th  ed.,  p.  8;  on  Partnership,  0th  ed., 
p.  20 ;  Brice,  Ultra  Vires. 

See  BuKGii,  Koyal;  Buugiis  of  B.\ijony  and  Regality;  Exclusive 
Privilege;  Fkiendly  Socikties;  Guild;  Hehitors;  Joint-Stock  Company ; 
rAKTNEKSiiiP ;  Town  Council;  Voluntary  Ciiukciies. 


Incumbrances.— See  Burdens;  Heritable  Securities;  Search 

of    iNCU-MUliANCES. 


Indecent  Advertisements.  —  See   Advertlsemfnt.^,  In 
decent. 


Indecent  Practices,  etc. — l.  Indecent  Practices. — Eilthyand 
indecent  conduct  is  usually  libelled  as  "  lewd,  indecent,  and  libidinous 
practices."  If  practised  upon  children,  such  conduct  is  criminal,  though 
there  be  no  assault.  Instances  of  this  offence  are  :  exposure  of  person 
before  young  girls,  or  indecently  handling  them  {Mackenzie,  1804,  4  Irv. 
570).  Another  instance  is  when  children  are  induced  to  coiuniit 
indecencies  {M'Lcan,  1838,  Bell,  Notes,  80). 

In  the  case  of  females  above  twelve  years  of  age  there  is  no  crime, 
unless  there  be  assault  {Philip,  1855,  2  Irv.  243),  except  under  the 
Criminal  Law  Amendment  Act  {q.v.).  But  if  a  woman  is  of  weak  intellect, 
it  is  thought  that  she  may  be  regarded  as  a  child  in  such  eases  (see  Philip, 
supra;  Macnamara,  1848,  Ark.  521  ;  Clarlc,  1805,  5  Irv.  77).  There  is  no 
limitation  of  age  in  the  case  for  boys  {Philip,  supra. ;  Broxni,  1844,  2  Broun, 
201  ;  Lyall,  1853,  1  Irv.  218).  If  the  boy  is  old  enough  to  give  an 
intelligent  consent  to  the  indecency,  he  will  be  regarded  as  art  and  part  in 
the  crime.  Indecencies  between  males  may  now  be  prosecuted  under  the 
Criminal  Law  Amendment  Act. 

2.  Indecent  Behaviour. — Shameless  and  indecent  conduct  is  criminal. 
Exposure  of  the  person  to  amount  to  a  crime  must  be  libelled  as  having 
been  to  the  annoyance  of  particular  persons,  who  must  be  named  in  the 
charge  (see  Snujth,  1819,  Shaw,  2;  Thomson,  1831,  Bell,  Xods,  80; 
Mackenzie,  ut  sujjra). 

3.  Aygravations. — It  is  regarded  as  an  aggravation  of  such  offences  tliat 
the  parties  were  in  such  relation  to  each  other  as  that  of  teacher  and  pupil 
{Brown,  ut  supra),  nurse  and  children  in  her  charge.  It  is  also  an  aggrava- 
tion if  venereal  disease  is  conniiunicatcd  to  the  child  {Mack,  18 j8,  3  Iiv. 
310). — [Macdonald,  204;  Anderson,  Criminal  Law,  94.] 


Indecent  Works.— See  Obscene  Wukks. 
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Indefinite  Payments. — See  Payments. 


Indenture   (Apprenticeship). — The   contract    between 

master  and  apprentice  can  he  cunstitnted  only  hy  writ,  and  the  instrument 
in  which  the  contract  is  embodied  is  termed  an  indenture.  For  the 
purposes  of  the  Stamp  Acts,  "  e^'ery  writing  relating  to  the  service  or 
tuition  of  any  ajiprentice,  clerk,  or  servant  placed  with  any  master  to  learn 
any  profession,  trade,  or  employment  (except  articles  of  clerkship  to  a 
solicitor,  or  law  agent,  or  writer  to  the  signet),  is  to  be  deemed  an  instru- 
ment of  apprenticeship  "  (54  &  55  Vict.  c.  39,  s.  25).  The  stamp  required 
is  fixed  by  the  schedule  of  the  same  Statute  at  2s.  6d.,  with  certain 
exemptions  there  stated.  (See  Atpkentice,  where,  however,  the  amount 
of  the  stamp  is  incorrectly  stated,  the  Act  33  &  34  Vict.  c.  97  having 
been  repealed  by  the  Stamp  Act  of  1891). 


I  ndictment. — The  process  under  w^hich  a  person  charged  with  crime 
is  brought  to  trial  in  the  High  Court  of  Justiciary  and  in  the  Sheriff  and 
Jury  Courts.  Prior  to  the  Criminal  Procedure  Act  of  1887,  prosecution 
by  indictment  was  confined  to  the  Court  of  Justiciary,  while  in  certain  circum- 
stances Ckdiixal  Letters  (which  see)  were  also  used  there,  but  in  the  Sheriff 
and  Jury  Court  prosecution  was  by  criminal  letters  or  libel  alone.  That 
form  has  been  abolished  (50  &  51  Vict.  c.  35,  s.  2).  Baron  Hume  says : 
"  By  custom  the  process  ])y  indictment  is  the  exclusive  privilege  of  the 
Lord  Advocate  or  public  prosecutor,  who  alone  is  possessed  of  that 
notorious  and  puljlic  cliaracter  which  entitles  him,  summarily  and  of  his 
own  authority,  to  state  himself  to  the  Court,  as  an  accuser,  and  call  on  the 
judges  for  trial  of,  his  charge  without  any  previous  licence  obtained  "  (vol.  ii. 
155). 

The  indictment  is  the  written  instrument  which  is  delivered  to  the 
panel,  containing  the  particulars  of  the  charge  with  which  he  is  accused 
(Alison,  ii.  p.  211).  Before  the  Procedure  Act,  the  indictment  was  a 
document  of  much  formality,  bristling  with  words  of  style,  and  a  brief 
description  of  it  cannot  be  better  given  than  in  the  words  of  Baron  Hume 
(vol.  ii.  155):  "  The  manner  and  form  of  setting  forth  the  criminal  accusation 
in  the  indictment  and  in  crindnal  letters  is  ({uite  the  same,  and  has  long  been 
settled  in  our  practice,  viz.  a  syllogistic  form  wherein  the  major  or  leading 
proposition  states  the  appellation  of  the  crime  meant  to  be  charged,  or,  if  it 
have  no  proper  name,  descril)es  it  at  large,  and  characterises  it  as  a  crime 
that  is  severely  pjunishable ;  the  minor  proposition  avers  the  panel's  guilt 
of  this  crime,  and  supports  this  averment  with  a  narrative  of  the  fact 
complained  of ;  and  the  conclusion  infers  that,  on  conviction  by  tlie  verdict 
of  an  assize,  he  ought  to  ]je  punished  with  the  pains  by  law  attached  to  his 
transgression."  He  adds :  "  As  in  this  form  the  whole  charge  coheres  with  a 
dependency  of  each  member  on  the  others,  so  any  omission  or  inaccuracy 
which  breaks  the  texture  of  the  syllogism  and  hinders  the  connection  of 
sense,  or  even  of  language,  shall,  in  strictness,  vitiate  tlic  libel — no  matter 
though  it  be  evident  what  the  words  to  be  supplied  are,  and  that  they 
are  words  of  form  only,  and  that  the  error  has  been  owing  to  a  hasty 
transcription  of  the  libel.  It  is  not  decent  that  the  face  of  a  criminal 
record  should  be  slurred  with  those  lame  and  disjointed  accusations, 
and  no  allowance  can  be  had  of  such  slovenly  Ijlunders  in  the  preparing 
of  this  sort  of  business."     There  have  l)een  many  cases  which  illustrate 
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this,  and  whicli  may  l.c  seen  hy  reference  to  the  Justiciary  Iteports, 
hut  these  need  not  now  he  quoted. 

Old  Form.—T\\G  particulais  of  the  old  form  of  indictment  are  liere  hriefly 
mentioned,  for  {'omi.ari.son  with  the  iorm.s  enacted  hy,  and  in  use,  since  tlie 
Criminal  Trucedure  Act,  1S87.  There  was  (1)  the  accused's  iiame  and 
address— he  was  usually  designed  as  "prisoner  in  the  jjrison  of 

or,  if  on  hail,  his  address  as  given    in    his   hond.     (H)  Tlie  instance the 

name  of  the  Lord  Advix-ate,  followed  hy  the  words,  "  ]ft'r  Majesty's 
Advocate  for  Her  .Majesty's  interest."  Tiien  folhjwcd  (?,)  the  maj<ir 
proposition,  heginning  with  the  words,  "That  alheit  hy  the  laws  of  this 
and  of  every  other  well-governed  realm,"  and  the  nomcn  juris  or  other 
description  of  the  crime,  adding,  "is  a  crime  of  an  heinous  nature  and 
severely  punishahle."  (4)  The  minor  proposition,  heginning  with  the  words, 
"Yet  true  it  is  and  of  verity  that  the  said  is  guilty  of  the  said 

crime,  actor  or  act  and  part,  in  so  far  as  " — (a)  the  time,\nd  (h)  the  place, 
of  the  crime  heing  here  stated,  and  (c)  the  nature  and  description  of  the 
act  charged.  If  the  accused  was  previously  convicted  of  crime,  a  statement 
to  that  effect  followed,  and  an  addition  to  the  major  proi)osition  was  required 
stating  that  the  crime  was  aggravated  hy  previous  conviction.  (5)  The 
apprehension  of  the  accused,  and  his  being  brought  before  the  Sheriff  and 
emitting  a  declaration,  were  then  narrated,  and  here  followed  the  words, 
"  Which  declaration,  as  also  "  (then  all  the  productions  were  shortly  enumer- 
ated), and  the  words  "  being  to  be  used  in  evidence  against  the  accused  at 
trial,"  added  thereto.  The  indictment  closed  with  the  words,  "  All  which 
being  found  proved  by  the  verdict  of  an  assize,  or  the  judicial  confession  of 
the  said  panel,  he  ought  to  be  punished  with  the  pains  of  law,  to  deter 
others  from  committing  the  like  crimes  in  all  time  coming."  This  indict- 
ment might  be  signed  by  the  Lord  Advocate,  but  was  in  practice  signed 
by  one  of  his  deputes.  Annexed  to  the  indictment  there  was  a  list  of 
witnesses,  the  names,  designations,  and  addresses  of  each  being  given,  and 
this  list  was  also  signed. 

This  form  of  indictment  was  a  source  of  much  troulde  and  anxiety  to 
those  on  whom  the  duty  of  drawing  and  revising  indictments  devolved, 
as  the  smallest  error  in  form,  logical  or  otherwise,  and  even  a  misspellinfrl 
was  enougli  to  throw  out  an  indictment. 

The  Criminal  Procedure  Act  of  1887  was  therefore  hailed  with  general 
approval,  since  it  abolished  the  syllogistic  form  of  indictment,  and  diiTpensed 
with  all  merely  formal  words  and  words  of  style,  and  gave  authority  for 
indictments  l)eing  framed  in  plain  and  simple  words,  expressin<'  the  act 
charged  as  crinnnal.  The  parts  of  that  Act  which  refer  chielly  to'thc  form 
are  sees.  2  and  4  to  15  inclusive,  and  Sched.  A  gives  specimens.  Though 
the  formal  words  referred  to  in  those  sections  are  not  put  in  the  indictment, 
they  are  now  to  be  read  into  it  as  if  they  were  there  (see  sec.  8  of  the  Act 
and  the  cases  of  Her  Majcsfi/'s  Advocate  v.  Jas.  Swan,  2  White  1:37  and 
Maclcod,  2  White,  9). 

New  Form. — The  indictment,  as  now  regulated  by  that  Act,  may  be 
written  or  printed,  or  partly  both  (s.  21),  and  contains  the  following  \^avi{- 
culars,  viz. : — 

(1)  The  accused's  name  and  address  in  general — lie  is  designed  as  "prisoner 
in  the  prison  of  " ;  but  if  on  bail,  he  should  be  named  and  designed 
as  in  his  declaration  (s.  4). 

(2)  The  instance.  The  indictment  proceeds,  " you  are  indicted  at  the 
instance  of  (here  the  name  of  the  Lord  Advocate  is  inserted),  followed 
by  the  words  "  Her  Majesty's  Advocate,  and  the  charge  against  you  is."     The 
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instance  does  not  now  fall  though  there  be  a  change  of  Lord  Advocate  (s.  3 ; 
and  case  of  Haliday,  3  AVhite,  38). 

(3)  The  time  when  the  act  complained  of  was  committed.  The  pro- 
secutor must  libel  the  exact  date  when  the  act  was  committed,  though  the 
latitude  of  three  mouths  usually  allowed  him  is  still  implied,  but  not  stated 
(s.  10).  This  latitude,  however,  is  only  available  provided  the  exact  date  is 
not  of  the  essence  of  the  charge  ;  and  if  the  accused  pleads  an  cdiU  on  the  date 
charu-ed,  tlie  aliln,  if  proved,  will  free  him  from  tlie  charge.  There  are  cases, 
however,  wliich,  from  their  nature  or  circumstances,  necessitate  the  charging 
of  the  full  latitude  of  three  months,  and  sometimes  a  much  longer  period,  e.g., 
(1)  where  an  accused  has  been  in  a  position  of  trust,  and  had  opportunities 
of  appropriating  goods  or  money  without  immediate  detection,  and  (2)  cases 
of  reset  where  "the  property  appropriated  is  not  recovered  till  long  after  the 
theft  or  robbery.  In  the  case  of  Charles  Macdonald,  1  White,  593, — a 
charge  of  reset,— a  latitude  of  fifteen  months  was  taken.  See  also  case  of 
Shmn  and  B.  G.  Macleod, — fraud, — 2  White,  71,  as  an  example  of  time 
charged  under  the  Statute  and  at  common  law. 

(4)  The  place  where  the  act  was  done.  If  in  a  house,  or  on  a  stair, 
or  on  a  street,  this  should  be  stated,  the  house  being  specified  by  the 
occupier's  name.  A  minute  description  is  not  required ;  the  words  "  in 
or  near,"  or  similar  words  formerly  used,  need  not  be  stated,  but  are  implied 
(s.  10). 

(5)  The  description  of  the  act  done  (the  modus).  "  It  is  a  sacred  rule  of 
law,"  said  Ld.  Alemore,  "  that  the  facts  must  be  laid  with  precision  in  a 
criminal  charge  "  (Alison,  ii.  298).  I'orms  of  indictment  are  given  in  Sched. 
A  to  the  C.  P.  Act,  and  many  more  may  be  usefully  referred  to  in  Mac- 
donald's  manual  or  key  to  that  Act.  From  these  examples,  and  from  the 
views  of  the  judges  in  the  case  of  Bewglass,  1888,  1  White,  574,  it  will  be 
gathered  that  minute  specification  is  not  now  required. 

(6)  AVhere  the  accused  has  been  previously  convicted,  a  statement  to 
that  effect.  This  statement  should  agree  with  the  crime  or  crimes  in  the 
extract  and  any  schedule  thereto.  Appended  to  the  indictment  is  (1)  a 
list  of  productions,  which  in  general  consist  of  the  accused's  declaration, 
a  medical  report,  extract  convictions,  and  any  documents  or  articles  intended 
to  be  produced  at  trial.  These  should  be  enumerated  briefly.  (2)  A  list 
of  witnesses  for  the  prosecution.  These  sliould  be  numbered  consecutively, 
and  the  names  of  each  given  in  full,  with  their  last-known  adch^ess.  In 
practice  this  is  now  done  by  giving  the  name  of  the  house  or  numljer  of  the 
street  where  the  witness  lives. 

The  indictment  must  be  signed  Ijy  the  Lord  Advocate  or  one  of  his 
deputes,  or  by  the  procurator-fiscal,  the  words  "  By  authority  of  Her 
Majesty's  Advocate"  being  put  before  the  signature  of  the  procurator- 
fiscal. 

In  practice,  the  advocates-depute  sign  the  indictments  for  the  High 
Court,  and  the  procurator-fiscal  those  for  the  Sheriff  and  Jury  Court; 
but  the  C.  P.  Act  seems  to  sanction  any  deletion  or  correction  on  the 
record  copy  of  the  indictment  made  before  service  being  authenticated  by 
the  initials  of  anyone  who  could  have  signed  the  same.  That  is,  a 
procurator-fiscal  may  authenticate  by  initials  a  deletion  or  alteration 
made  on  an  indictment  signed  by  an  advocate-depute  (ss.  2  and  21). 
The  inventory  and  list  must  each  be  signed  by  the  person  signing  the 
indictment.  Sec.  23  of  the  Act  provides  for  warrants  being  obtained  for 
citation  of  the  accused  for  trial.  The  indictment  may  be  served  upon 
an  accused  by  any  macer,  raessenger-at-arms,  sheriff-officer,  or  officer  of 
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police  at  any  place ;  but  where  the  accused  is  in  prison,  it  shall  be  served 
by  any  governor,  deputy  governor,  or  warder  of  that  prison  (s.  24) ;  and  the 
notice  sliall  call  u]»on  the  accused  to  appear  l)ofore  the  Sherill"  Court  which 
is  nearest  to  the  i)rison  in  which  he  i.s  conliued,  or,  if  on  bail,  to  the 
Court  nearest  to  the  domicile  fixed  in  his  bail  bond  ;  and  tlie  notices  sliall 
call  ujton  the  accused  to  appear  at  two  diets,  the  first  not  less  than  six 
clear  days  after  service,  and  the  second  not  less  than  nine  clear  days  after 
such  first  diet  (s.  2G). 

We  mention  a  few  particulars  in  wliich  the  C.  1'.  Act  has,  with  reference 
to  indictments,  simplified  procedure.  The  descriptiori  of  persons,  things, 
(piantities,  etc.,  are  not  required  in  detail  (ss.  11  to  15  inclusive).  It  is  not 
necessary  to  quote  the  words  of  a  Statute  contravened,  but  sufficient  to 
refer  to  the  section  of  it  (s.  9).  liobbery,  tlieft,  fraud,  and  embezzlement 
are  now  treated  generically  as  dishonest  appropriation  of  property ;  and 
under  an  indictment  cliarging  robbery,  theft,  endjezzlement  or  fraud,  an 
accused  may  be  convicted  of  reset ;  under  an  indictment  for  robbery, 
embezzlement,  or  fraud,  he  may  be  convicted  of  theft ;  under  one  for 
theft,  he  may  be  convicted  of  embezzlement,  or  fraud,  or  of  theft,  though 
the  evidence  amount  to  robbery  (s.  59).  Tliis  provision  was  no  doubt 
intended  to  prevent  any  miscarriage  of  justice,  and  not  to  sanction  careless 
drafting  of  an  indictment.  Under  an  indictment  such  as  those  just  men- 
tioned, a  verdict  of  resetting  property  appropriated  by  any  of  the  modes 
mentioned  can  also  be  obtained,  and  it  is  not  necessary  to  specify  the 
particular  mode  by  which  tlie  resetted  property  was  appropriated  (s.  58). 
Extract  convictions  are  not  now  laid  before  the  jury  (s.  67),  unless  when 
an  accused  attempts  to  set  up  good  character,  or,  in  charges  of  reset,  where, 
under  the  I'revention  of  Crimes  Act,  they  may  be  used  as  evidence  of 
guilty  knowledge  (34  &  35  Vict.  c.  112,  s.  19;  and  case  of  Watson, 
1  Adam,  355).  Where  an  accused  pleads  not  guilty,  any  convietions 
in  the  list  of  productions  are  held  to  apply  to  him,  unless  he  gives 
notice  of  objection  to  them  five  days  ])efore  trial ;  and  wliere  an  accused 
intimates  his  intention  to  plead  guilty  to  the  charge  under  sec.  31, 
he  must  give  notice  of  objection  to  convictions  two  davs  before  the  diet 

(s.  m). 

It  may  be  here  noted  that  the  Act  contains  a  i)ro vision  for  the  sjieedy 
trial  of  accused  who  intimate  through  an  agent  their  intention  to  plead 
guilty,  and  desire  to  have  their  cases  early  disposed  of.  The  indictment 
in  this  case  is  in  the  ordinary  form,  but  no  list  of  witnesses  is  required, 
and  the  only  necessary  })roductions  are  extract  convictions;  and  the 
inducicc  of  service  in  these  cases  is  four  clear  days.  The  principal  indict- 
ment and  extract  convictions  in  ordinary  trials  require  to  be  lodged 
with  the  Sheriff  Clerk  of  the  district  where  the  first  diet  is  to  be 
held,  on  or  before  the  day  of  service  (s.  27).  No  objection  to  the  validity 
of  citation  upon  an  accused  on  ground  of  discrepancy  between  the  record 
copy  and  the  service  copy  on  account  of  any  error  or  deficiency  in  such 
copy,  is  competent  unless  stated  at  first  diet ;  and  unless  the  SherifV  thinks 
any  such  objection  tends  to  prejudice  the  accused,  it  shall  not  entitle 
accused  to  object  to  plead.  All  objections  to  relevancy  must  also 
be  stated  at  first  diet  (31  &  32  Viet.  c.  95,  s.  7;  Smith,  1862,  4 
Irv.  170).  The  law  on  this  subject  has  not  been  changed  by  the 
Procedure  Act.  See  case  of  Bdl,  3  White,  313,  where  it  was  observed 
that,  under  that  Act,  ss.  29  and  33,  objections  to  relevancy  should  be  stated 
at  first  diet,  and  could  not  be  stated  thereafter,  but  that  the  Court  was 
entitled  to  interfere  should  it  appear  that  gross  injustice  would  be  done 
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by  refusing  to  hear  an  objection  to  relevancy  at  second  diet,  wliicb  had 
not  been  stated  at  the  first.  A  plea  in  bar  of  trial  should  also  be 
stated  at  first  diet,  and  \yill  not  be  heard  at  second  diet  unless  on 
account  of  sometliing  occurring  after  first  diet,  or  if  the  plea  has  been 
reserved  by  the  jutlge  (31  &  32  Yict.  c.  95,  s.  7). 

For  examples  of  charges  where  relevancy  was  discussed,  see  Macdonald, 
434-6,  and  cases  there  noted.  Objections  to  relevancy  of  indictments, 
formerly  of  frequent  occurrence,  are  now  rarely  taken ;  indeed,  from  the 
simplicity  of  the  present  form,  there  is  little  opportunity  for  objections. 
Formerly,  when  an  objection  taken  to  an  indictment  was  likely  to  be 
sustained,  an  amendment  might  be  made  by  the  deletion  of  certain  words ; 
but  the  Court  would  not  sanction  an  amendment  if  the  nature  of  the  charge 
was  thereby  altered.  It  was  formerly  a  general  principle  that  nothing  could 
be  added  to  an  indictment,  but  the  Procedure  Act  made  an  important 
innovation,  l)y  providing  that  any  discrepancy  or  variance  between  the 
indictment  and  the  evidence  may  be  rectified  by  amendment  of  the 
indictment  at  any  time  before  the  case  for  the  prosecution  is  closed, 
provided  the  accused  be  not  prejudiced  thereby.  Any  amendment  may 
be  authenticated  by  the  Clerk  of  Court  (s.  70). 

A  plea  to  the  whole  or  any  part  of  a  charge  may  be  taken.  A  plea 
of  guilty  should  be  signed  by  the  accused,  or,  if  he  cannot  write,  by  his 
agent  on  his  behalf,  and  by  the  Sheriff;  and  in  pleas  of  guilty  under  sec.  31, 
where  the  accused  is  remitted  by  the  Sheriff  to  the  High  Court  for  sentence, 
the  plea  should  be  w^ritten  on  the  record  copy  of  the  indictment,  and 
signed  by  the  accused  and  by  the  Sheriff  (ss.  29  and  31 ;  and  H.M. 
Advocate  v.  Gallowm/,  1894,  1  Adam,  375).  A  plea  of  guilty  under 
sec.  31,  didy  tendered  and  recorded,  cannot  be  withdrawn  {H.M.  Advocate 
V.  Lyon,  1887,  1  White,  539);  but  in  the  case  of  H.M.  Advocate 
V.  W.  M.  Blach,  1894,  1  Adam,  312,  the  Crown  departed  from  a 
charge  to  which  panel  had  pled  guilty  under  sec.  31.  The  plea  had 
been  duly  recorded  before  the  Sheriff,  and  panel  remitted  to  the  High 
Court  for  sentence ;  but  at  the  High  Court  accused's  counsel  stated  a 
fact,  of  the  legal  significance  of  which  panel  had  been  ignorant  when  he 
pled,  and  counsel  urged  that  the  indictment  was  by  that  fact  made 
irrelevant.  The  advocate-depute,  with  approval  of  the  Court,  withdrew 
the  indictment,  and  panel  was  dismissed  from  the  bar.  Any  accumulation 
of  charges  in  an  indictment  which  may  tend  to  injustice  will  be  checked 
(Macdonald,  465,  and  note  8  thereto). 

Where  the  accused  pleads  not  guilty  at  first  diet,  the  trial  is  adjourned 
to  the  second  diet.  At  the  latter  a  jury  is  empannelled  and  sworn  to 
try  the  case.  Any  objection  in  respect  of  misnomer  or  misdescription 
of  any  person  named  in  an  indictment,  or  of  a  witness  in  list  of  witnesses, 
must  be  stated  bef(jre  the  jury  have  been  sworn.  An  accused  must  give 
four  clear  days'  notice  before  the  trial  diet  of  objection  to  any  witness, 
otherwise  his  objection  shall  be  no  ground  for  postponing  a  trial  or 
excluding  the  witness  (s.  53).  Motion  for  separation  of  trials  where 
more  than  one  accused  is  included  in  an  indictment  is  made  at  second 
diet  before  jury  are  sworn.  It  is  a  trite  saying  that  this  is  a  motion 
often  made,  but  practically  never  granted.  It  can  only  be  granted  on 
special  cause  shown.  The  most  weighty  reason  for  it  would  be  that 
without  one  of  the  accused  as  witness  there  would  be  penuria  testium 
(Kerr,  2  White,  480 ;  M'Leod,  etc.,  2  White,  9 ;  and  Parker,  etc.,  2  White, 
79).  The  jury  may  find  the  whole  or  a  part  of  the  indictment  proven 
or  not  proven,  or  they  may  find  the  panel  not  guilty. 
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Indirect  Evidence— See  Evidence. 

Indorsing  a  Warrant.— See  Backing  a  Wakuant. 


IndllcidB. — The  term  inducice  (sc.  Jegalcs)  means  a  specified  period 
allowed  in  1l';^;i,1  proceedings  for  the  performance  of  some  act.  Tlie  cases 
for  which  such  a  period  is  fixed  by  law  are  very  numerous,  and  only  the 
more  common  and  important  of  them  can  be  given  here. 

Inducice  of  Citation. — Tlie  inducice  of  citation  in  ordinary  Court  of 
Session  actions,  or  the  time  allowed  to  the  defender  between  citation  and 
compearance,  is  now  fixed  by  the  Court  of  Session  Act,  1808,  at  .seven 
days  where  the  defender  is  in  Scotland,  and  fourteen  days  where  he  is  in 
Orkney  or  Shetland,  or  any  other  island  of  Scotland,  or  furth  of  Scotland 
(31  &  32  Vict.  c.  100,  s.  14).  The  summons  cannot  be  called  until  these 
periods  respectively  have  expired.  In  certain  special  cases,  known  as 
privileged  sunnnonses,  where  shorter  inducice  were  competent  at  the  com- 
mencement of  the  Act,  the  old  inducice  of  six  days  are  competent  still. 
The  only  such  cases  which  are  now  of  any  consequence  are  removings, 
poindings  of  the  ground,  and  furthcomings  (A.  S.,  29  June  1G72 ;  G  Geo.  IV. 
c.  120,  s.  53).  To  these,  practice  has  added  multiplepoindings  ;  but  multiple- 
poindings  which  contain  other  conclusions,  e.g.  for  exoneration,  are  brought 
upon  the  ordinary  includes ;  and  indeed  the  privilege  is  now  rarely  taken 
advantage  of. 

In  summary  petitions  in  the  Court  of  Session  the  inducice  are  usually 
eight  days  where  the  respondents  are  in  Scotland,  and  fourteen  where 
furth  of  it.  In  the  case  of  petitions  under  the  Entail  Amendment  Acts 
the  periods  are  the  same  as  in  an  ordinary  summons  (38  &  39  Vict.  c.  01, 
s.  12  (4)).  These  periods  must  expire  before  the  next  step  in  the  procedure 
is  taken,  and  a  certificate  bearing  inter  cdia  that  they  have  expired  must 
be  lodged  along  with  the  execution  of  service. 

Where  the  citation  is  by  registered  letter,  as  provided  by  the  Citation 
Amendment  (Scotland)  Act,  1882,  "  the  inducice,  or  period  of  notice,  shall 
be  reckoned  from  twenty-four  hours  after  the  time  of  posting"  (45  &  4G 
Vict.  c.  77,  s.  4  (2)).  The  summons  may  be  called  on  the  last  day  of 
compearance  (Spence,  1772,  Mor.  12001).  The  legal  inducice  are  some 
times  dispensed  with  where,  instead  of  being  made  formally,  service  is 
accepted  by  the  agent  of  the  party  on  whom  it  has  to  be  made.  This 
course  is  often  adopted  in  the  procedure  in  petitions  and  in  amicable 
lawsuits. 

In  the  Sheriff  Court,  ordinary  petitions  proceed  on  imhtcicc  of  seven 
days,  or,  where  the  defender  is  in  an  island  of  Scotland  or  furth  of 
Scotland,  of  fourteen  days  (SheriH"  Court  Act,  1870,  39  .^-  40  Vict.  c.  70, 
s.  8).  Notice  of  appearance  by  the  defender  must  be  lodged  with  the 
Sheriff  Clerk  by  the  seventh  or  fourteenth  day  after  citation  (s.  10).  A 
shorter  period  is  still  competent  where  it  was  so  before  the  Act,  and  the 
SherilT  is  empowered  to  shorten  the  inducia-  as  he  shall  see  fit  in  any  case 
which  he  considers  to  require  special  despatch  {Muir,  1881,  19  S.  L.  K.  59). 
Certain  special  Statutes  {e.g.  the  Small  Debt  Act,  1  Vict.  c.  41,  s.  3)  give 
a  fixed  period,  which  must  be  strictly  adhered  to.  In  other  cai^es,  where 
no  time  is  specified,  reasonable  notice  must  be  given,  its  length  depending 
on  the  distance  of  the  defender's  residence  from  the  Court.  For  edict al 
citation  the  period  is  fourteen  days  (s.  9),  except  that  tutors  or  curators 
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of  a  pupil  or  minor  defender  are  cited  upon  the  same  inducice  as  the 
principal  defender  himself  (A.  S.,  10  July  1839,  s.  22). 

[Mackay,  Practice,  196,  202;  Dove  Wilson,  Sheriff  Court  Practice,  107.] 

See  Citation  ;  Service  ;  Summons  ;  Appearance,  Entering. 

Bankruptcy  Proceedings. — The  inducioi  of  citation  in  a  petition  for 
sequestration,  when  the  citation  is  made  personally,  or  at  a  dwelling-house 
or  place  of  business,  must  be  not  less  than  six  days  nor  more  than  fourteen. 
The  practice  of  the  Bill  Chamber  is  to  order  the  debtor  to  appear  on  the 
seventh  day  after  citation.  Where  the  citation  is  edictal,  the  inducice 
must  be  twenty-one  days  (Bankruptcy  Act,  1856,  19  &  20  Vict.  c.  79,  s.  28). 
See  Sequestration. 

In  petitions  for  cessio,  notice  of  the  creditor's  intention  to  present 
the  petition  on  a  specified  day  must  be  given  to  the  debtor  at  least  six 
days,  and  not  more  than  fourteen,  before  the  presentation  thereof  (A.  S., 
22  Dec.  1882,  s.  1).  The  Sheriff  is  empowered  to  appoint  any  diet  of 
compearance  or  proceeding  under  the  Cessio  Acts  to  be  held  on  inducice 
of  any  number  of  days,  not  less  than  eight  (44  &  45  A^ict.  c.  22,  s.  12).  See 
Cessio. 

Liducice  in  Criminal  Proceedings. — A  person  on  being  served  with  an 
indictment  receives  a  notice  appended  to  it,  citing  him  to  appear  at  two 
diets.  The  first,  at  which  he  is  called  on  to  plead,  must  be  not  less  than 
six  clear  days  after  service,  and  the  second,  for  trial,  not  less  than  nine 
clear  days  after  the  first  (Crim.  Broc.  Act,  1887,  50  &  51  Vict.  c.  35,  s.  25). 
Where,  however,  the  accused  gives  written  notice  to  the  Crown  Agent 
that  he  intends  to  plead  guilty,  and  desires  his  case  to  be  disposed  of,  he 
may  be  served  with  an  indictment  to  which  is  appended  a  notice  citing  him 
to  a  first  diet  only  on  inducice  of  four  days  (s.  31).  AVhere  persons  abroad 
are  cited  at  their  last-known  residence,  inducice  of  sixty  days  are  allowed 
(Hume,  ii.  259  ;  Alison,  ii.  330  ;  IMacdonald,  418).  The  Summary  Bro- 
cedure  (Scotland)  Act,  1864  (27  &  28  Vict.  c.  53,  s.  6),  provides  that,  on 
a  complaint  under  the  Act,  the  Court  may  grant  warrant  to  cite  the 
respondent  to  appear  before  the  Court  on  inducice  of  not  less  than 
forty-eight  hours.  Certain  Statutes  make  special  provision  regarding  the 
inducice  in  the  particular  cases  to  which  they  relate.  And  these  special 
provisions  are  not  superseded  by  the  general  provision  in  the  Summary 
Brocedure  Act  {Lai;^^d,  1895,  23  B.  (J.  C.)  14). 

For  the  inducioi  in  the  case  of  letters  of  diligence,  charges  on  extract 
decrees,  etc.,  reference  is  made  to  the  articles  on  Charge  and  Horning, 
Letters  of.     See  also  Jurid.  Styles,  5th  ed.,  iii.  pp.  337,  369. 


Industrial  Schools.— See  Education  (XIIL). 


Industrial    and    Provident    Societies.  —  These   are 

regulated  by  the  Industrial  and  Brovident  Societies  Act,  1893,  and  amend- 
ing Act,  1895,  the  principal  Act  Ijcing  56  &  57  Vict.  c.  39,  s.  9.  Under 
it  an  industrial  and  provident  society  is  defined  as  "  a  society  for  carrying 
on  any  industries,  businesses,  or  trades  specified  in  or  authorised  by  its 
rules,  whether  wholesale  or  retail,  and  including  dealings  of  any  description 
with  land."  The  interest  of  any  member  in  the  shares  of  the  society  is 
limited  to  £200.  In  many  respects  the  provisions  of  the  Act  are  similar  to 
those  contained  in  the  Friendly  Societies  Acts.  The  main  points  of 
difference  are : — 
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(1)  Such  as  arise  from  the  fact  that  iudu.striul  and  provident  societies 
are  incorporated  bodies,  while  friendly  societies  are  not,  but  act  through 
trustees.  A  registered  industrial  and  provident  society  may  therefore  sue 
and  be  sued  in  its  corporate  name  (cf.  s.  21). 

(2)  That  they  are  not,  like  friendly  societies,  now  exempt  frum  stamp 
duty. 

The  statutory  provisions  for  industrial  and  provident  .societies  are 
similar  to  and  often  identical  with  those  under  the  Friendly  Societies  Acts  in 
regard  to — 

{(i)  Registry  of  the  society  and  its  rules,  and  tiie  cancelling  and  suspen- 
sion of  the  registry  (ss.  5-16).  Sees.  3, 4,  and  G  of  the  Friendly  Societies  Act, 
189G,  are  incorporated  with  this  Act  (s.  06). 

(h)  Power  of  nominati(jn  by  members  (ss.  25,  20). 

(c)  Member's  right  to  inspect  the  society's  books  (s.  17j  ;  but  this  right  is 
not  so  extensive  as  under  the  Friendly  Societies  Acts. 

(d)  Payments  on  intestacy  (ss.  27-31). 
(c)  Membership  of  minors  (s.  32). 

(/)  Security  to  ])e  given  by  ollicers  (s.  47). 
{[/)  Settlement  of  disputes  (s.  49). 
(h)  Inspection  of  society's  affairs  (s.  50). 
(i)  Change  of  name,  amalgamation,  and  conversion  (ss.  51-57). 
(j)  Dissolution  (ss.  58  and  61). 
(/t)  Olfences  and  penalties  (ss.  62-70). 

(/)  Power  of  Treasury  to  issue  regulations  for  carrying  out  the  Act  (s.  64). 
These  matters   have   already  been    dealt    with  under   the  subject  of 
Friendly  Socihties,  and  it  is  sullicient  here  to  refer  to  them. 
The  Act  further  makes  provisions  in  regard  to — 

1.  Banking  hy  Societies. — {a)  Where  a  society  has  any  withdrawable 
share  capital,  it  is  prohibited  from  carrying  on  the  business  of  banking.     But 

{h)  Societies  taking  deposits  of  not  more  than  ten  shillings  in  any 
one  sum,  nor  more  than  £20  from  any  one  person,  are  not  banking 
societies. 

(c)  A  society  for  banking  must  keep  a  half-yearly  statement  of  its 
funds  conspicuously  hung  up  in  every  place  of  business  (s.  19). 

2.  Incorpomtioii  of  Society. — An  industrial  and  jirovident  society  by 
registration  becomes  a  body  corporate,  cajiable  of  suing  and  being  sued  by 
its  registered  name,  with  perpetual  succession,  and  a  common  seal,  and  with 
limited  liability  (s.  21). 

3.  Remedy  for  Debts  from  Memhers. — All  sums  payable  by  members  are 
declared  to  be  debts  to  the  society  and  recoverable  in  the  SherilV  Court,  and 
for  such  debts  the  society  has  a  lien  over  tiie  members'  shares  in  the  society 
(s.  23). 

4.  Exem})tion  from  Income  Tcuv. — Sec.  24  embodies  part  of  the  Customs 
and  Inland  Eevenue  Act,  1880,  and  enacts  that  a  registered  society  shall 
not  be  chargeable  nnder  Scheds.  (C)  and  (D)  of  the  Incouic  Tax  Acts, 
unless  it  sells  to  persons  not  members,  and  the  number  of  sliares  of  the 
society  is  limited  either  by  its  rules  or  its  practice  (s.  24). 

5.  The  Register  as  Evidence  (s.  34).— The  register  is  irrimd  facie 
evidence  of — 

{a)  The  designation  of  the  member,  the  shares  held  by  him,  and  the 
amount  paid  on  them. 

(h)  The  date  he  became  a  member. 

{c)  The  date  he  ceased  to  become  a  member. 

6.  Contracts.— T\\Q  provisions  of  this  section  i^oij)  are  adopted  from  the 
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Companies  Acts,  and  give  contracts  by  a  society  the  same  validity  as  those 
between  private  persons.  The  section  further  provides  that  all  contracts 
made  conform  to  these  provisions  shall  be  effectual  and  binding  in  law  on 
the  society,  and  all  other  parties  thereto,  their  heirs,  executors,  and 
administrators,  as  the  case  may  be. 

7.  Investments,  and  Execution  of  Deeds. — Sec.  38  gives  an  increased  power 
of  investing  to  the  society,  and  further  ratifies  and  confirms  all  investments 
made  before  the  passing  of  the  Act  which  would  have  been  valid  had  the 
Act  been  in  force.  Power  is  also  given  under  sec.  39  to  a  society  not  charge- 
able with  income  tax  to  invest  in  saving  banks,  and,  under  sec.  40,  to  make 
advances  to  members.  Sec.  44  deals  with  special  regulations  for  simplifying 
the  discharge  by  the  society  of  heritable  securities  in  Scotland,  it  being 
enacted  that  the  registration  in  the  appropriate  Register  of  Sasines  of  a 
receipt  in  full,  signed  by  two  members  of  the  committee  and  countersigned 
by  the  secretary,  shall  be  sufficient  to  discharge  the  bond  and  disburden  the 
property.  But  the  forms  and  procedure  under  the  Conveyancing  Acts  may 
be  adopted  if  preferred.  And  a  deed  by  a  society  in  Scotland  is  duly 
executed  if  subscribed  by  two  members  of  committee  and  the  secretary, 
whether  attested  by  witnesses  or  not  (s.  46). 

Liability  of  Members  in  Winding  up. — Where  a  society  is 
being  wound  up  under  sec.  58  the  liability  of  present  and  past  members 
of  the  society  is  specially  provided  for.  So  a  member  is  not  liable  to 
contribute — 

{a)  Where  he  has  ceased  to  be  a  member  for  a  year  prior  to  the 
commencement  of  the  winding  up. 

(6)  Where  the  debt  or  liability  was  contracted  after  he  ceased  to  be  a 
member. 

(c)  Where  he  is  no  longer  a  member,  unless  the  contributions  of  the 
existing  members  are  insufficient. 

{d)  Beyond  the  amount,  if  any,  unpaid  on  the  shares  held  by  him  (s.  60). 

The  amending  Act  of  1895  (58  &  59  Vict.  c.  30)  provides  by  sec.  2  that 
in  all  proceedings  in  winding  up  a  society  in  Scotkand  under  the  Act  the 
Court  having  jurisdiction  shall  be  the  Sheriff  Court.  Sec.  3  assimilates 
appeals  for  refusal  to  register  to  that  under  the  Friendly  Societies  Acts. 

See  Friendly  Societies  ;  Building  Societies. 


Infamous. — See  Witness. 


Infa.tl't. — The  word -iw/foinias  no  precise  meaning  in  Scotland.  In 
England,  all  under  twenty-one  years  of  age  are  in  infancy,  but  with  us  the 
period  of  nonage  is  divided — girls  and  boys  being  pupils,  or  in  pupilarity, 
until  the  ages  of  twelve  and  fourteen  years  respectively ;  and  minors  there- 
after, until  tliey  attain  majority  at  the  age  of  twenty-one.  The  term  wfant 
is,  however,  used  in  certain  Statutes  which  apply  to  Scotland.  In  the 
Betting  and  Loans  (Infants)  Act,  1892,  "infant"  means  and  includes  "any 
minor  or  pupil"  (s.  7);  and  in  the  Guardianship  of  Infants  Act,  1886,  the 
word  means  "  pupil  "  (s.  8). 

See  Age  ;  Pupil  ;  Minok  ;  Tutoe  ;  Curator. 

Infeftment, — The  word  "infeftment  "  is  used  to  describe  both  the 
act  of  completing  a  real  right   to  heritable  property  held  by  any  of  the 
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feudal  teuures,  and  the  writ  or  instrument  in  which  ihe  act  is 
expressed. 

There  can  be  no  infeftnient  except  on  or  under  a  ffrant  from  the 
Crown,  niO(h'iite  or  iinnicdiatc.  Tlii.s  follows  from  the  considerations  that 
infeftnient  is  a  feudal  fact,  and  tliat  the  Crown  is  tlie  liead  <jr  l<jrd  paramount 
of  the  feudal  system.  That  tliis  is  a  matter  not  merely  of  antiquarian  (^r 
theoretical  interest,  but  of  practical  importance,  is  evidenced  by  the  case  of 
Beat  ton  (18o2,  10  8.  2SG),  in  which  it  was  held  that  disposition  and  su.sine 
in  feudal  form  did  not  sutlice  to  convert  mlal  lands  into  a  feu-holilinj,^ 
01-  to  give  a  true  iMfei'tment,  there  being  a  failure  to  show  any  feudal  cliaiu 
(tf  title  going  backward  and  upward  to  the  Crown,  and  that  accordingly  an 
heir  had  a  comi)lete  riglit  withcjut  sasine,  while  at  that  time  he  would  have 
had  no  right  at  all  if  the  liolding  had  }»een  feu.  Umler  the  modern  system 
of  land  rights  one  is  apt  to  treat  recording  in  th(^  Kegisler  of  Sasines  and 
infeftnient  as  synonymous  terms,  but  there  was  infeftnient  long  befcjre  there 
was  registration ;  even  after  registration  was  introduced,  the  two  acts — or 
at  least  the  two  steps  in  one  act — remained  distinct  for  over  200  years ; 
and  it  was  not  until  1847  (Yoim{/,9  1).  9:;2)  that  it  was  lield,  and  even 
then  not  without  considerable  difference  of  opinion,  that  witliout  registration 
there  could  be  no  completed  infef tment :  in  other  words,  that  an  unrecorded 
sasine  was  null.  While  it  is  thus  seen  that  there  can  now  be  no  infeftment 
without  registration,  it  would  lie  misleading  to  lose  sight  of  tlie  fact  that, 
so  far  from  the  act  of  sasine  having  been  simply  declared  unnecessary  and 
abolished,  the  act  of  registration  has  by  statute  (Consolidation  Act,  s.  15) 
been  declared  to  import  the  force  and  effect  of  sasine.  On  the  other  hand, 
there  may  be  registration  without  infeftnient,  of  which  there  are  instances 
in  tiie  case  of  Bcatton,  supra,  registered  leases  (see  infra),  real  burdens 
{infra),  and  the  cases  where  registration  in  the  Eegister  of  Sasines 
completes  a  right  to  a  jus  crcditi  to  heritable  property,  not  by  way  of 
infeftment,  but  by  operating  as  an  equivalent  to  intimation  to  the  holder 
of  the  feudal  title.  These,  it  will  be  seen,  are  not  instances  in  which 
there  is  any  mistake  or  defect,  such  as  infeftment  failing  by  reason  of  tlie 
grant  Howing  a  non  domino ;  on  the  contrary,  the  registration  is  in  each 
of  these  cases  sufficient  to  complete  the  right,  but  nevertheless  there  is  no 
infeftment. 

The  following  is  a  list  of  those  exceptional  cases  in  which  there  may  be 

Eeal  PiiGiiT.s  WITHOUT  Infeftmknt. 

1.  The  estates  of  the  Crown  and  Trince,  including  the  paramount 
superiority  of  the  whole  land  of  the  realm.  lUit  this  excei)tion  does  not 
embrace  the  private  estates  of  the  sovereign  for  the  time  beiu'^'  (1874 
Act,  ss.  59-60). 

2.  The  churches,  churchyards,  manses,  and  glebes  of  the  Est<d  dished 
Church  of  Sc(jtland.  The  titk>  is  an  act  of  desiLTuation  bv  the  i>resbvtery 
(Ersk.  ii.  3.  8);  but  as  to  the  title  under  a  s.de  nf  a  glebe,  or  part  tli'-reof, 
see  the  1874  Act,  s.  36. 

3.  Udal  lands  in  Orkney  and  Shetland.     See  Udal. 

4.  Leases.  At  common  law  and  under  statute  (1449,  c.  iN)  the  mode 
of  completing  a  right  under  a  lease,  or  under  an  a.ssignation  thereof,  is  by 
possession,  i.e.  actual  natural  possession,  if  possible,  or  civil  }»osscssion  by 
intimation  to  a  sub-tenant,  if  there  be  such.  Even  as  regards  lewises  which 
have  been  competently  recorded  under  the  llegistration  of  Leases  Act,  1857, 
the  only  ditVerence  is,  that  recording  is  an  alternative  metliod  of  completing 
a  title,  and  if  advantage  is  to  be  taken  of  the  privileges  conferred  by  the 
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Act,  e.g.  constituting  securities  without  possession,  the  recording  is  essential. 
If  the  method  by  registration  is  to  he  adopted,  the  rules  of  the  Act  must  be 
followed,  the  outstanding  one  being  that  no  one  who  has  not  liimself  a 
registered  title  can  grant  a  right  which  may  be  validly  registered  dc  idcmo 
b^-^itself  alone  to  complete  the  grantee's  title.  But  even  after  a  lease  has 
been  registered  under  the  statute,  recourse  may  be  had  to  the  method  of 
completing  a  transfer  of  title  by  transfer  of  possession.  Thus,  suppose  A. 
has  a  registered  lease,  he  may  assign  it  to  B.,  who  may,  without  registering 
his  assignation,  complete  it  by  entering  into  actual  possession,  if  there  is  no 
sub-lease,  or  by  intimation  to  the  sub-tenant,  if  there  is.  If  thereafter  A. 
should  assign  the  lease  to  C,  who  relies  upon  a  search  in  the  Eegister  of 
Sasmes,  a  competition  would  arise  in  which  B.  would  prevail  (see  dicta  iu 
EodgcT,  18G7,  6  M.  24).  The  same  will  hold  whether  the  assignations  be 
a])solute  or  in  security.  This  is  a  distinct  risk  connected  with  recorded 
leasehold  rights  which  is  apt  to  be  forgotten,  and  which  it  may  not  always 
be  possible'to  guard  against  thoroughly.  The  risk  is  all  the  greater  inas- 
much as  in  the  majority  of  these  cases  there  will  be  sub-leases,  and 
accordingly  there  is  no  outward  change  of  possession  to  put  one  on  one's 
inquiry. "  The  distinction  here  between  property  under  recorded  leases  and 
ordinary  heritable  titles  is  founded  on  the  facts  that  leases  are  not  feudal 
rights;  that  the  Act  1693,  c.  13,  making  infeftment  the  criterion  of 
preference,  is  limited  to  such  rights ;  and  that  the  Registration  of  Leases 
Act,  1857,  goes  no  further  than  to  make  registration  equivalent  to 
possession  (s.  16).  Sec.  12  is  applicable  to  the  preference  of  different 
recorded  deeds  inter  se. 

5.  Kindly  tenants  and  the  somewhat  analogous  rights  introduced  by 
the  Dwelling  Houses  (Scotland)  Act,  1855  (18  &  19  Vict.  c.  88). 

6.  Eeal  Burdens.  Tliese  do  not  constitute  feudal  estates  in  the 
creditor's  person  (Bell,  /Vm.  s.  923).  Prior  to  1874  transfers  were 
completed,  not  by  registration,  but  l^y  intimation  to  the  debtor;  but  by  sec. 
30  of  the  1874  Act,  registration  is  made  the  criterion  "in  competition 
with  third  parties."  It  would  rather  appear,  however,  that  a  valid  title 
may  still  be  completed  to  a  real  burden,  even  "  in  competition  with  third 
parties,"  by  recording  an  assignation  granted  by  a  prior  assignee,  or  by  an 
heir,  though  his  own  title  should  not  have  been  recorded,  assuming  at  least 
that  the  assignation  contains  a  deduction  of  title.  If  this  be  so,  it  rests  on 
the  ground  that  the  estate  is  not  a  feudal  estate ;  that  a  recorded  title  is  not 
feudal  infeftment,  and  that  the  elementary  rules  of  feudal  conveyancing  do 
not  apply. 

7.  Servitudes  (q.r.). 

8.  Assignees  of  Liferents.  The  assignee  of  a  liferent  of  heritage  cannot 
be  infeft  (Ersk.  ii.  9.  41).  Indeed,  it  is  not  correct  to  speak  of  an  assignee 
of  the  liferent:  there  can  1)C  no  liferent  in  A.  for  the  hfetime  of  B.  (Wcller, 
1868,  6  M.  627).  Liferent  is  personal :  inlmrct  ossihns.  But  if  not  effectually 
made  alimentary  (and  it  does  not  appear  that  a  direct  liferent  without  tlie 
intervention  of  trustees  can  be  so  protected)  (Murray,  1895,22  11.  927), 
the  profits  of  the  liferent  right  may  be  assigned.  It  is  laid  down  that  the 
only  method  of  completion  is  by  intimation  to  the  tenants,  and  that  such 
notice  requires  to  be  renewed  on  changes  of  tenancy ;  but  in  any  case  the 
assignation  will  also  he  recorded,  and  it  is  at  least  a  possible  view  that  sucli 
recording  would  be  held  equivalent  to  intimation.  It  is  said  that  this 
difficulty  as  to  transmission  of  liferents  extends  to  liferent  annuities.  It  is 
suggested  that  these  difficulties  may  perhaps  be  got  round  (at  least  where 
it  is  desired  to  create  a  security  over  the  liferent,  as  will  be  the  more  common 
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case)  by  taking  from  the  liferenter  not  merely  an  assignation  of  the  liferent, 
l)ut  a  deed  containing  (1)  a  personal  obligation  for  an  annuity  of  a  specified 
amount  in  favour  of  the  creditor  during  tlie  liferenter's  life,  (2)  a  disposition 
of  such  annuity  furth  of  the  liferent  and  rents  and  jtrolits  tliereof,  and 
(.!)  an  a.ssignation  (witiiout  prejudice)  of  the  Hferent  an«l  rents  and  profits, 
in  security  of  the  whole  obligations  contained  in  the  deed. 

9,  Personal  bonds  excluding  executors,  and  annuities,  and  other  riglits 
which  are  lieritable  as  liaving  a  tract  of  future  time,  do  not,  of  course,  admit 
of  infeftment.  Though  rights  of  succession  under  trust  settlements  may  lie 
held  heritable  in  the  person  of  the  beneliciary,  they  do  not  form  any  pnjper 
exception  to  the  general  rule  that  infeftment  is  necessary  to  complete  the 
title,  for  the  title  is,  or  ought  to  be,  complete  by  infeftment  in  the  persons 
of  the  trustees. 

^Subject  to  the  exceptions  which  have  been  stated,  the  following  are  the 

Results  of  Non-infeftment. 

1.  The  Grantor  is  not  divested.  The  consequence  is  that  the  uninfeft 
grantee  is  exposed  to  the  grantor's  debts  and  deeds.  Under  the  old  law, 
even  though  tlie  grantee  had  obtained  a  cliarter  of  resignation,  so  long  as 
he  was  not  infeft  thereon,  there  was  no  tlivcstiture  of  the  granter  (Bell, 
Prin.  s.  802). 

2.  The  Grantee  is  not  invested.  This  is  only  the  same  thing,  looked 
at  from  the  other  point  of  view.  Accordingly,  the  grantee  can  grant  no 
warrant  for  infeftment  to  anyone  else  ;  and  even  his  leases  are  not  good 
against  singukir  successors  {Gordon,  1780,  M.  10309). 

3.  No  Feudal  Eolation.  The  party  so  failing  to  take  infeftment 
establishes  no  feudal  relation  ;  he  is  not  vassal  {Earl  of  Mar,  1838,  1  D.  11(3). 
Thus  if  A.  grant  a  charter  to  B.,  who,  without  taking  infeftment,  dis]iones 
to  C,  who  is  infeft,  B.  is  not  vassal:  the  first  vassal  is  C.  Accordingly, 
under  a  charter  granted  before  1874,  no  casualty  can  be  due  on  B.'s  death : 
the  first  casualty  would  be  due  on  C.'s  deatli,  whether  he  die  before  or 
after  B. 

4.  Apparent  Heirs.  Prior  to  1874,  if  an  heir  had  not  made  up  title  and 
taken  infeftment  in  any  property  in  which  his  ancestor  died  infeft,  the 
heir's  debts  and  deeds  had  no  effect  against  the  property,  except  as  reg-ards 
his  onerous  debts  and  deeds  if  he  had  been  three  years  in  possession 
(1695,  c.  24). 

5.  Prescription.  Infeftment  is  the  necessary  basis  of  prescription  under 
1G17,  c.  12,  but  for  this  purpose  an  apparent  heir  and  an  uninfeft  disponce 
may  connect  themselves  with  their  ancestor  or  author  who  was  infeft,  and 
plead  the  benefit  of  such  infeftment  (l>ell,  Convey.  704-5).  P.ut  as  to 
teinds  in  this  connection,  see  Teinds  and  I'hescriition. 

6.  Terce.  Witiiout  infeftment  the  itroperty  yields  no  terce,  unless  the 
infeftment  have  been  fraudulently  delayed.  But  the  widow  is  not  to  be 
deprived,  at  the  instauee  of  the  heir,  on  objections  to  tlie  husband's  infeft- 
ment, not  raised  in  his  lifetime,  though  it  is  otherwise  in  a  question  with 
creditors.  On  the  other  hand,  though  the  husband  disponed  the  pro]>erty 
in  his  lifetime,  if  the  disponee  is  not  infeft  before  tlie  selling  husband's 
death,  the  widow  of  the  latter  will  be  entitled  to  terce.  The  jiurcha.'^er's 
personal  claim  of  warrandice  does  not  all'ect  the  terce ;  but  it  would  be  good 
against  the  husband's  personal  estate,  and  would  thus  reach  the  widow  if  she 
were  also  claiming  y«s  ?r/iWa;  {Frascr,  11.  A-  W.  1094-5,  1110).  And  see 
Terce. 

7.  Heritable  Creditor,     An  heritable   creditor  iminfeft   has  no  title  to 
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poind  the  ground,  but  this  does  not  extend  to  an  assignee  who  has  derived 
riglit  from  an  infeft  author,  though  he  himself  should  not  have  taken 
infeftment  (Twcedic,  1836,  14  S.  337).  It  does  not  appear  that  infeftment 
is  a  necessary  condition  of  exercising  tlie  power  of  sale  in  an  heritable 
security. 

Passing  now  to  the  consideration  of  the  modern  methods  of  infeftment, 
by  far  the  most  common  is — 

Infeftment  by  Direct  Eegistkation. 

The  rule  is  that  there  can  be  no  infeftment  by  de  piano  registration  unless 
the  immediate  author  is  himself  infeft.  To  this  there  is  no  proper  exception. 
It  is  true  that  immediate  and  direct  infeftment  may  proceed  on  conveyances 
granted  by  trustees  in  sequestration  (Bankruptcy  Act,  s.  105),  liquidators 
(Companies  Act,  1862,  s.  95),  and  tutors,  curators  bonis,  and  other  guardians 
acting  on  behalf  of  others  (Scott,  1856,  18  D.  624),  even  though  the  granters 
of  such  conveyances  have  made  u})  no  title,  provided  the  bankrupt,  or  com- 
pany, or  ward,  as  the  case  may  be,  is  infeft.  But  these  do  not  properly  form 
an  exception  to  the  rule,  any  more  than  does  the  case  of  a  conveyance  signed, 
not  Ijy  the  proprietor  himself,  but  by  a  factor  and  commissioner  for  him, 
to  which,  indeed,  they  are  closely  analogous.  This  is  seen  most  clearly  in 
the  case  of  a  liquidator,  for  then  the  conveyance  runs  in  name  of  the 
company  as  granter,  though  it  is  signed  only  l)y  the  liquidator,  who  also 
affixes  the  seal.  Another  case  which  may  be  mentioned  is  the  completion 
of  title  by  a  judicial  factor  under  sec.  24  of  the  Consolidation  Act,  in  terms 
of  which  the  warrant  of  the  Court  may  be  recorded  to  the  effect  of  infeft- 
ment though  the  ward  is  not  infeft ;  but  that  rests  upon  the  combined 
legislative  and  judicial  authority. 

Though  in  the  vast  majority  of  cases  infeftment  by  direct  registration 
is  the  natural  method,  and  no  question  arises  as  to  its  competence,  there 
are,  on  the  other  hand,  cases  in  which  such  questions  do  arise,  even  under 
deeds  granted  by  an  infeft  proprietor.  These  turn  mostly  on  whether  there 
is  in  the  conveyance  sufficient  specification  of  (1)  the  grantee,  and  (2)  the 
property. 

Specification  of  Grantee. — Before  a  real  right  can  be  acquired  by  infeft- 
ment, it  is  essential  that  the  person  infeft  shall  be  named  and  identified  in 
the  writ  by  which  infeftment  is  taken,  and  w^hich  is  published  in  the 
Eegister  of  Sasines.  Bell  {Prin.  s.  876)  indicates  the  view  that,  on  a  warrant 
to  infeft  "  the  heir  of  A.,''  there  may  be  a  valid  infeftment  provided  the 
person  is  made  specific  by  a  service  recited  in  the  instrument  of  sasine. 
Other  instances  in  which  the  same  question  arises  are :  conveyances  to 
"  the  children  of  the  marriage  between  A.  and  B.,"  or  to  "  the  partners  of 
the  firm  of  A.,  15.,  &  Co,"  or  to  "  such  persons  as  I  shall  hereafter  name  as 
trustees,"  or  to  "  such  persons  as  the  Court  shall  appoint  to  execute  this 
trust."  It  is  clear  that  under  the  old  law  a  sasine  taken  in  such  terms 
as  these  would  have  been  no  sasine  at  all,  and  that  under  the  present  law 
there  could  Ije  no  infeftment  by  recording  a  deed  with  a  warrant  of  regis- 
tration in  any  such  indefinite  terms.  But  the  question  is  whether  there 
might  not  have  been  a  valid  sasine,  and  whether  there  may  not  now  be  a 
valid  infeftment,  on  such  a  warrant,  provided  the  party  infeft  shall  be 
made  specific  nominatim  in  the  instrument  of  sasine,  or  notarial  instru- 
ment, or  warrant  of  registration.  Of  course  it  is  clear  that  in  all  these  and 
similar  cases  recourse  could  always  be  had  to  a  decree  of  adjudication  in 
implement.  But  then,  in  that  case,  the  infeftment  would  proceed  upon 
the  decree,  and  not  upon  the  conveyance,  which  it  would  practically  be 
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luhnitted  was  not  habile  to  sustain  infeftnient,  though  ii  might  be  good 
enough  evidence  of  a  grant  or  of  an  agreement  to  convey.  The  question, 
h<nvever,  is  whether  it  is  necessary  to  proceed  by  adJu(hcation,  or,  in  lieu 
thereof,  to  ol>tain  a  new  conveyance  in  aptcr  terms,  if  that  be  possible. 
May  not  infcflmcnt  proceed  dc  phinu  if  the  i)arty  taking  infeftmcnt  be 
identified;  and  if  so,  is  it  necessary  to  set  out  any,  and  what,  evidence  of 
identity  ?  The  answer  is  that  every  disjmicc  may  take  infeftment  dc  piano, 
subject  to  certain  exceptions  arising  either  from  want  of  legal  persona  or 
inal)ility  to  sustain  the  feudal  relation.  The  term  "  disponee  "  includes  three 
separate  branches. 

(1)  Disponees  Nominatim. — This  is  the  ordinary  case  of  a  conveyance  to 
A.,  who  is  properly  designed  in  the  deed.  ]3ut  assume  that  there  was  (as, 
in  the  case  of  testamentary  rimveyances,  there  very  well  might  be)  a  grant 
simply  to  "  John  Brown,"  without  any  designation,  would  the  title  be  pro- 
perly completed  by  recording  the  deed  with  a  warrant  on  behalf  of  the 
])erson  claiming  under  it,  he  being  designed  in  the  warrant  i  or  by  record- 
ing a  notarial  instrument  with  a  similar  warrant  ?  It  is  clear  that  without 
evidence  of  identity  no  one  would  be  in  safety  to  rely  on  such  a  title, 
and  tlie  best  evidence  would  be  a  decree  of  the  Court  obtained  in  J'uro. 
I  Jut  it  might  be  impossible  to  obtain  that;  and  besides,  these  matters  are 
apart  from  the  pure  question  whether,  assuming  that  the  right  truly  exists, 
the  title  has  been  properly  made  up  in  either  of  the  ways  above  indicated. 
On  that  question  it  is  thought  that  the  infeftment  so  taken  is  valid,  but  it 
would  at  least  do  no  harm  to  add  after  the  designation  in  the  warrant, 
"  being  the  disponee  named  in  the  foregoing  deed " ;  or,  in  the  case  of  a 
notarial  instrument,  to  introduce  such  a  clause  as,  "  who  it  was  represented 
to  me  was  the  same  person  as  the  disponee  named  in  the  disposition  after 
mentioned."  A  very  common  case,  again,  is  a  change  of  designation 
between  the  date  of  the  disposition  and  the  date  of  the  infeftment.  Thus 
it  could  never  be  suggested  that  there  was  any  doubt  of  the  validity  of  an 
infeftment  which,  without  any  reference  to  evidence  or  authority,  simply 
set  out  both  designations :  and,  indeed,  there  seems  no  rea.son  for  thinking 
that  it  would  not  be  equally  ell'ectual  though  one  only  of  the  designations 
were  given,  or  that  it  would  matter  which  that  was.  The  correct  practice, 
however,  is  to  give  both.  From  this  case  it  is  Init  a  short  step  to  a  case 
of  wronrj  desit/natiou  in  the  grant :  it  is  thought  that  this  may  be  corrected 
dc  piano  in  the  infeftment,  leaving  any  ([uestion  of  identity  as  atleeling  the 
true  ownership  to  be  settled  as  a  separate  matter,  not  aflecting  the  validity 
of  the  infeftment  in  the  event  of  success.  l>ut  go  one  step  further  and 
take  the  case  of  a  v:w)ir/  name  occurring  in  the  grant.  If  the  error  were 
"  JohnlJrown"  instead  of  "John  James  r)rown,"or  e\en  rice  irrs<i,  it  cannot 
be  doubted  that  a  de  piano  infeftment  in  the  correct  name  would  be  valiil. 
It  seems  a  strong  thing  to  say  that  this  woulil  hold  even  in  the  case  of 
a  com})lete  error  in  name,  or  in  both  name  and  designation ;  but,  on  ]u-in- 
ciple,  it  is  difficult  to  find  a  reason  to  the  contrary.  Two  things  are  clear, 
viz.  that  there  is  a  conveyance,  and  (ex  /n/potlusi)  that  the  per.son  exi>eding 
the  infeftment  is  the  true  person  thereby  favoured.  A  siisine  under  sucli 
circumstances  would  ap])arently  have  been  l)ad,  as  being  disconforni  to  the 
precept;  and  as  to  the  Itearing  of  this,  see  the  Consolidation  Art.  s.  15. 
Certainly  no  one  could  be  retpiireil  to  accept  such  a  title  without  juilicial 
sanction.  No  doubt,  in  many  of  the  cases  which  have  been  referred  to, 
it  would  be  more  satisfactory  to  proceed  to  make  up  the  title  by 
notarial  instrument,  setting  out  (a)  the  conveyance,  ami  (h)  a  decree  of 
declarator  finding  that  the  person  taking  the  infeftment  is  the  true  grantee. 
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But  even  such  a  decree,  if  not  inforo,  will  not  be  conclusive  on  the  matter 
of  right;  and,  on  the  other  hand,  it  appears  unnecessary  on  the  matter 
of  title. 

If,  on  the  other  hand,  the  conveyance  were  to  an  unincorporated  body, 
whereas  it  ought  to  have  been  to  trustees  for  such  body,  there  appears  no 
ground,  either  in  authority  or  in  principle,  for  the  view  that  any  general 
trustees,  acting  on  behalf  of  the  body,  could  take  infeftment  directly  on  the 
conveyance  by  merely  describing  themselves  as  trustees  therefor.  There 
would  require  to  be  a  decree  of  adjudication,  unless  a  new  disposition  could 
be  obtained  from  the  granter  or  his  heir.  The  diiference  between  this  case 
and  the  previous  ones  is,  that  here  there  is  no  conveyance  to  the  only  persons 
who  can  hold  the  title.  This  applies  both  to  bodies  devoid  of  legal  persowa 
and  to  ordinary  partnership  companies  not  incorporated.  These  latter 
may,  however,  hold  leases  socio  nomine  (Dennistuim,  1808,  ]\Ior.  App. 
"  Tack,"  15),  which  would  apparently  hold  good  though  the  lease  should  be 
registered  under  the  Eegistration  of  Leases  Act,  1857.  The  point  of  the 
objection  to  firms  holding  feudal  property  appears  to  be  that  they  cannot  be 
vassal ;  and  if  that  be  so,  it  would  seem  to  follow  that  though  they  can 
never  be  infeft,  except  through  the  medium  of  trustees,  they  might,  socio 
nomine,  hold  a  recorded  title  to  a  real  burden,  and  also  might  in  like 
manner  accept  and  transmit  a  title  to  feudal  property  as  an  unfeudalised 
conveyance,  on  which  infeftment  might  be  taken  in  favour  of  their  disponee ; 
but  this  is  certainly  not  to  be  relied  on. 

(2)  Descriptive  Disponees.  These  include  such  cases  as  conveyances  to 
"  the  heir  of  A.,"  or  "  the  children  of  the  marriage  between  A.  and  B.,"  or 
"  the  partners  of  the  firm  of  A.,  B.,  &  Co.,  as  trustees  therefor,"  or  trustees 
to  1)6  named  by  the  grantor  or  otherwise,  or  to  lie  appointed  by  the  Court. 
All  of  these  may  take  de  piano  infeftment  on  the  conveyance,  provided  they 
be  named  and  designed  in  the  w^arrant  of  registration,  or  in  the  notarial 
instrument  if  that  method  l)e  adopted.  The  warrants  would  run  in  the 
respective  cases  as  follows,  all  the  persons  being,  of  course,  designed : — 

Register  on  behalf  of  B.,  the  heir  of  A.,  in  the  register  of  the  county  of 

Register  on  behalf  of  C,  D.,  and  E.,  the  children  of  the  marriage  between  A.  and  B., 
in  the  register  of  the  county  of 

Register  on  belialf  of  A.,  B.,  and  C,  the  partners  of  the  firm  of  A.,  B.,  cD  Co.,  as  trustees 
therefor,  in  the  register  of  the  county  of 

Register  on  behalf  of  A.,  B.,  and  C,  trustees  appointed  by  X.  to  act  under  the  above 
deed,  conform  to  deed  of  appointment  by  him  dated  ,  in  the  register  of  the 

county  of 

Register  on  behalf  of  A.,  B.,  and  C,  trustees  appointed  to  act  under  the  above 
deed,  conform   to   decree   of   the   Lords   of   Council   and   Session   dated  and 

extracted  ,  iii  the  register  of  the  county  of 

In  connection  with  these  last  two  cases,  reference  is  made  to  sec.  3  of 

the  Consolidation  Act,  which  enacts  that — 

All  codicils,  deeds  of  nomination,  and  other  writings  annexed  to  or  endorsed  on 
deeds  or  conveyances,  or  bearing  reference  to  deeds  or  conveyances  sei)arately  granted, 
and  decrees  of  declarator  naming  or  aj^pointing  persons  to  exercise  or  enjoy  the  rights  or 
powers  conferred  by  such  deeds  or  conveyances,  shall  be  deemed  and  taken,  for  the 
purposes  of  this  Act,  to  be  parts  of  the  deeds  or  conveyances  to  which  they  severally 
relate,  and  .shall  have  the  same  effect  in  all  respects,  as  to  the  persons  so  named  and 
appointed,  as  if  they  had  been  named  and  appointed  in  the  deeds  or  conveyances 
themselves. 

In  connection  with  such  conveyances  as  to  the  heir  of  A.,  or  to  the 
heir  of  a  marriage,  or  to  the  children  of  a  certain  person  or  marriage,  the 
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first  thing  is  to  determine  wIkj  arc  the  favoured  persons  and  at  what 
date  they  take  a  vested  interest.  As  no  one  can  liave  an  heir  until  he 
himself  is  dead,  a  conveyance  to  the  heir  of  A.  vests  no  heneficial  right 
until  A.'s  death  (Fcr^/nscm,  IS?;"),  2  If.  Q'27).  This  will  he  so  \vh«'ther  A.  has 
or  has  not  the  liferent.  The  heir  of  a  marriage  is  ascertained  on,  hut  not 
hefore,  the  dissolution  of  the  marriage  (Mmdr,  1870,  :5  IJ.  8.'U).  A  convey- 
ance to  children,  on  the  other  hand,  if  in  uiniualilied  terms,  will  give  a 
vested  Ijenelicial  right  to  each  child  at  hirth,  sul»ject  to  }>artial  defeasance 
in  the  event  of  future  cliildren  of  the  class  c(tming  into  existence,  so  as  to 
allow  these  also  to  take  an  equal  share  {DoiKjhi.-i,  1870,  8  M.  .'374). 

Considerahle  confusion  has  heen  introduced  into  this  hranch  of  the 
law  with  reference  to  the  proper  nature  of  the  title  vested  in  the  persons 
called,  the  function  of  a  .service  in  coimection  therewitii,  the  invention  of  what 
is  called  a  tiiluciary  fee,  and  its  nature  and  duration.  Thus  it  has  heen  .seen 
that  Jk'U  {Prin.  876)  suggested  that,  under  a  conveyance  to  the  heir  of  A. 
such  heir  might  be  infeft,  provided  his  identity  were  established  by  a  service 
produced  to  the  notary,  and  deduced  in  the  .sasine.  This  is  correct,  but  it 
is  apt  to  jiroduce  a  wrong  impression.  From  the  fact  that  the  most  natural 
way  to  establish  heirsliip  is  a  service,  it  is  natural  to  infer  that  a  service  is 
a  necessary  step  in  the  title.  But  what  kind  of  service  ?  The  proper 
function  of  a  service  is  to  transmit  a  riglit,  not  to  prove  a  fact.  But  under 
a  disposition  l)y  X.  to  tlie  heir  of  A.,  it  is  manifest  that  a  service  as  heir  of 
A,  can  transmit  no  right  from  A.,  for  he  never  had  any.  At  no  time,  tliere- 
fore,  couhl  there  have  been  required  a  special  service  to  A.  in  the  particular 
lamls ;  it  must  have  been  only  a  general  service,  even  when  such  a  8er^^ce 
was  useless  to  transmit  any  right  from  an  infeft  ancestor.  What  was  and 
is  wanted  is  not  something  to  transmit  the  right  from  anyone  else  to  A.'s 
heir :  it  is  transmitted  already  under  the  conveyance  ;  and  what  is  wanted 
is  simply  evidence  that  he  is  the  person  he  claims  to  be.  Jiell's  dictum  may, 
however,  be  quite  correct,  even  in  the  sense  that,  in  the  case  of  a  sasine  as 
an  actus  Icijitimus,  nothing  less  than  a  service  as  heir  of  A.  would  entitle 
the  notary  to  recognise  anyone  as  possessing  that  character.  But,  however 
that  may  have  been,  what  is  required  now  is  simply  evidence,  which 
may  be  a  service,  or  a  declarator,  or  whatever  may  in  the  particular  case 
be  considered  sutlicient,  whether  it  be  judicial  or  extrajudicial.  And  even 
tins  arises  on  the  question  of  r'ujlit ;  the  title  maybe  completed  on  the 
bare  assertion  of  heirship  in  the  warrant  of  registration  {Hutchison,  1872, 
11  I\r.  229  ;  Hendry,  Styles,  155). 

Another  element  is  introduced  when  the  conveyance  is  "  to  A.  in  liferent 
for  his  liferent  use  only,  and  his  heir  (or  children)  in  fee."  Here  the  law 
has  invented  the  lietion  of  a  fiduciary  fee  in  A.  for  the  ultimate  beneficial 
fiars.  This  fiduciary  fee  was  at  one  time  treated  as  a  reality  in  a  trust 
capacity,  and  it  was  laid  down  that  the  proper  way  to  complete  a  title  to 
the  beneficial  fee  was  by  dispi>sition  from,  or  service  to,  the  fiduciary  fiar 
(Bell,  Conrej/.  1105).  It  now  a})iiears,  however,  that  that  is  unneces.siiry,  and, 
further,  it  is  thouglit  that  it  would  be  insullieient  {^f((^(lc,  187G,  o  II.  S'M). 
In  that  case  the  destination  was  to  the  s})ouses  and  the  survivor  in  liferent 
only,  and  to  the  heirs-male,  whom  failing,  the  heirs-female  of  the  marriage  in 
fee.  The  marriage  was  dissolved  by  the  death  of  the  husband.  The  Lord 
President  (Inglis)  said:  '•Tiie  lilerenters  must  sustain  a  fiduciary  fee  for 
the  heirs  of  the  marriage,  and  therefore  dwnng  the  subsistence  of  the  jnarrimje 
tliere  was  such  a  fee  in  the  spouses.  At  the  moment  of  the  dissolution  (»f 
the  marriage,  the  heir  of  the  marriage  was  ascertained,  the  right  of  the 
real  fiar  at  that  moment  emerged,  and  the  fiduciary  fee  came  t<i  an  enil. 
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The  survivor  of  the  spouses  had  therefore  no  fiduciary  fee."  Now  this 
makes  it  clear  that  a  conveyance  from  the  surviving  spouse  would  not 
have  given  a  title,  and  it  seems  equally  clear  tliat  a  service  to  the 
predeceasing  spouse  would  have  carried  nc (tiling.  At  most,  such  a  service 
could  have  taken  up  only  one-half  j)/o  indiviso, — for  the  fiduciary  fee,  while 
it  lasted,  was  in  "  the  spouses," — and  there  would  liave  heen  no  correspond- 
ing method  of  taking  up  tlie  other  half.  But  the  judgment  makes  it  quite 
plain  that  there  was  no  fiduciary  fee  or  fiar  at  all  at  the  only  time  when  a 
service  or  conveyance  might  have  hecn  wanted,  viz.  after  the  beneficial  fiar 
was  ascertained.  The  judgment  in  no  way  turns  on  the  specialty  of  the 
joint  and  survivorship  liferent  or  the  husband's  predecease ;  and  the  result 
is  not  only  to  demonstrate  that  dc  piano  infeftment  is  open  to  the 
l)eneficial  fiar,  but  also  to  throw  the  gravest  doubt  on  any  title  made  up 
through  tlie  medium  of  a  "  fiduciary  fiar." 

So  far  it  lias  been  assumed  that  the  beneficial  fiar  is  in  life  at  the  time 
when  it  is  wished  to  take  infeftment.  But  it  is  manifest  that  it  may  often 
be  desired  to  protect  the  rights  of  future  possible  fiars  long  before  they 
are  in  existence.  For  instance,  in  the  case  of  a  ])rovision  by  a  husband 
in  his  marriage-contract,  in  the  form  of  a  conveyance  of  property  direct  to 
himself  in  liferent  only  and  the  heir  of  the  marriage  in  fee,  if  the  right  is 
not  somehow  completed  at  once,  the  property  will  be  exposed  to  the 
husband's  creditors,  for  he  then  remains  undivested  fiar  under  his  prior 
infeftment.  Xor  will  infeftment  under  the  marriage-contract  in  favour  of 
the  husband,  in  liferent  only,  be  sufficient  to  protect  the  fee,  for  he  still 
remains  undivested  quoad  the  fee  {Hoidditcli,  1847,  9  D.  1204).  The 
solution  lies  in  the  feudalising  of  the  new  fiduciary  fee  which  the  law 
invents  in  the  husband's  person  for  behoof  of  the  heir  of  the  marriage. 
Such  infeftment  is  validly  taken  by  recording  the  deed  with  a  warrant  of 
registration  in  such  terms  as — 

Register  on  behalf  of  A.  in  liferent,  for  his  liferent  use  only,  and  for  behoof  of  the 
heir  of  the  marriage  in  fee. 

While  this  secures  the  end  aimed  at  (Barstow,  1858,  20  D.  G12),  it  has 
given  rise  to  a  doubt  whether,  notwithstanding  Maides  case,  it  will 
thereafter  be  open  to  the  heir  of  the  marriage  to  take  infeftment  de  piano 
in  the  beneficial  fee.  "  Where  infeftment  {i.e.  in  the  fiduciary  fee)  has  been 
so  taken,  the  precept  is  exhausted,  and  there  seems  to  be  no  mode  of 
making  up  the  heir's  title  unless  by  adopting  one  of  those  above 
mentioned,"  i.e.  service  to  or  conveyance  by  the  fiduciary  fiar  (Dr.  Mow- 
bray in  Hendry's  Styles,  p.  155).  But  it  is  submitted  that  this  doubt  is 
without  foundation.  It  is  common  ground  tliat  the  heir  is  a  disponee.  It 
follows  that  there  can  be  no  "  exliaustion  of  the  precept "  till  the  heir  is 
infeft.  But  it  is  also  common  ground  that  he  has  not  been  infeft,  for  his 
infeftment  is  the  object  in  view.  In  this  connection  it  will  be  observed 
tliat  tlie  warrant  above  suggested  directs  registration  on  behalf  of  A.  (1) 
in  liferent  only,  and  (2)  for  behoof  of  the  lieir  in  fee.  An  alternative  form 
of  expression  would  be  on  behalf  of  (1)  A.  in  liferent  only,  and  (2)  the 
heir  in  fee.  The  latter  form  certainly  looks  like  an  infeftment  in  the 
heir's  person,  but  that  cannot  be  ;  for  at  the  time  supposed  there  is  no  heir, 
and  there  can  be  no  infeftment  in  a  person  unborn  or  unascertained.  The 
true  view  is  that  the  conveyance  contains  three  branches,  viz.  (1)  the  liferent, 
(2)  the  ultimate  beneficial  fee,  and  (3)  a  temporary  fiduciary  fee,  which,  though 
not  expressed  in  the  instrument,  the  law  constructs  out  of  the  two  other 
elements.     It  follows  that,  until  all  three  are  feudalised,  the  precept  is  not 
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exliausted ;  and  therefore  it  is  submitted  tliat  tlic  rule  of  Maule's  case  applies 
whether  or  not  the  fiduciary  fee  may  have  been  feudalised.  As  between 
the  alternative  forms  of  warrant  in  sueh  cases  in  order  to  feudalise  the  fidu- 
ciary fee,  the  lirst  form — in  favour  of  the  liferenter  for  behoof  of  the  heirs 
— was  ol)jected  to  in  L'arstuw's  case,  but  it  was  held  good  ;  and  IIoi>e,  L.  J.  C, 
observed :  "  I  am  not  sure  that  this  is  not  the  best  and  the  most  logiwil  and 
consistent  way  of  executing  such  a  precei)t."  It  is  submitted  that  this  is  the 
better  view,  for  it  avoids  the  apparent  indlity  of  taking  iiifeftnient  in  favour  of 
non-existent  persons ;  it  leaves  untouched  that  part  of  the  grant  whicii 
will  afterwards  be  feudalised  when  these  persons  come  hito  existence  and 
take  the  right ;  and  it  expressly  recognises  that  wliat  is  meantime  being 
feudalised  is  something  which  is  not  within  the  four  corners  of  the  grant 
pe7'  exprcssum,  but  is  deduced  therefrom  by  legal  construction. 

It  is  assumed  that  these  rules  will  operate  whoever  is  liferenter  under 
the  grant,  whether  the  parent  of  the  fiar  or  not.  But  suppose  there  is  no 
liferenter  at  all  under  the  grant,  as  would  be  the  case  in  a  direct  testa- 
mentary conveyance  to  the  heirs  of  A.  Again,  even  if  there  is  a  liferenter, 
is  he  bound  to  accept  the  fiduciary  fee  and  to  allow  it  t(j  be  feudalised? 
and  might  that  be  done  by  those  interested  on  behalf  of  the  fiars  without 
his  consent  or  any  communication  with  him  ?  If  any  such  dilliculties 
arose,  it  is  thought  that  the  Court  would  make  an  api.ointment,  in  exercise 
of  the  nohile  officium  if  necessary,  under  which  infeftmeut  could  be  taken  so 
as  to  protect  the  fee, 

(3)  Conditional  Disponees.  These  are  of  two  classes,  usually  dis- 
tinguished as  proper  and  constructive  conditional  disponees  or  institutes. 
In  a  testamentary  conveyance  "  to  A.,  if  I  shall  die  witliout  heirs  of  my 
body,"  A.  is  a  proper  conditional  disponee  ;  whereas,  in  a  similar  conveyance 
"  to  the  heirs  of  my  body,  whom  failing,  to  A.,"  A.  will  lie  a  constructive  con- 
ditional disponee,  if  the  testator  leaves  no  descendants.  Tiie  dillerence  is, 
that  under  the  former  grant  A.  is  the  first  fiar  called  under  the  deed:  if 
the  granter  leaves  an  heir  of  his  body,  such  heir  takes  tiie  estate,  but  not 
under  the  deed,  which  contains  no  grant  in  his  favour ;  and  in  that  case 
A.  can  never  take  the  estate,  even  though  the  heiis  of  the  grauter's  body 
should  subsequently  become  extinct,  for  he  is  either  immediate  disponee 
or  nothing.  Under  the  other  grant — "to  the  heirs  of  my  bodv.  whom 
failing,  to  A" — A.  is  called  only  after  the  heirs  of  the  body;  if  such  an 
heir  survive  the  granter,  the  heir  takes  the  estate,  and  takes  it  under  the 
deed ;  but  even  then,  if  such  heirs  become  extinct,  and  if  the  destination  is 
not  altered,  A.  will  take  the  estate  as  sul)stitute  heir  of  provision  umler 
the  deed.  If,  however,  under  such  a  destination,  the  granter  should 
leave  no  heir  of  his  body,  A.  then  steps  forward  in  the  onler  of 
the  grant  and  takes  the  estate  as  disponee  or  institute.  .V  simjile 
instance  is  a  testamentary  conveyance  to  A.,  whom  failing,  to  15.  If 
A.  predecease  the  testator,  J  J.  takes  the  estate  as  immediate  disponee. 
Similarly,  if  the  grant  were  to  A.,  whom  failing,  to  !>.,  whom 
failing,  to  C,  and  if  A.  and  !>.  both  predecease  the  testator,  C.  tiikes  the 
estate  as  immediate  disponee.  Put  shortly,  every  substitution  imjilies  a 
conditional  institution  in  the  event  of  the  original  immediate  disjxmee  and 
prior  substitute  or  substitutes,  if  any,  failing  to  take  a  vested  right.  At 
one  time  very  conflicting  views  were  held  as  to  the  manner  in  which,  iu 
such  cases,  the  person  who  took  the  estate  ought  to  complete  his  title; 
and  in  the  result  it  came  to  this,  that  if  he  wished  to  be  eertain  that  his 
title  was  duly  made  up,  he  required  to  serve  as  heir  both  to  the  granter 
of  the  conveyance  and  also  to  the  person  or  persons,  cue  or  more,  standin«^ 
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prior  to  himself  in  the  destination  (Bell,  Convey.  1106).  But  these  doubts 
were  finally  cleared  away  and  the  whole  matter  placed  firm  and  clear  on 
principle  in  the  case  of  Hntchuon  (1872,  11  M.  229).  Ld.^  Pres.  Inglis 
there  delivered  two  dicta  as  the  judgment  of  the  Court.  The  one  was: 
"  When  by  a  mortis  causa  undelivered  disposition  the  conveyance  is  directly  to 
A.  nominatim,  whom  failing,  to  B.,  and  A.  predeceases  the  granter,  B.  takes 
as  conditional  institute,  and  not  as  heir  either  of  A.  or  of  the  granter." 
The  other  dictum  was:  "When  one,  by  mortis  causa  conveyance  in  the 
ordinary  form,  dispones  to  the  heirs  of  his  body,  or  the  heirs-male  of  his  body, 
whom  failing,  to  a  person  named,  the  person  so  named  (there  being  no  heirs  of 
his  (the  grantor's)  body  then  existing)  is  conditional  institute  ;  and  if  no  heirs 
of  the  body  of  the  granter  come  into  existence,  or,  existing,  predecease  him, 
the  condition  is  purified,  and  the  person  named  is,  on  the  death  of  the  granter, 
without  qualification  or  condition,  disponee,  and  as  such  is  entitled  to  use 
the  executory  clauses  of  the  disposition  for  the  purpose  of  feudalising  his 
riffht  as  disponee  without  service  or  declarator."  The  last  clause  deals 
directly  with  the  completion  of  title,  and  shows  that  it  is  sufiicient  in  such 
cases  to  record  the  disposition  (assuming  that  it  contains  a  special  con- 
veyance) with  a  warrant  of  registration,  and  that  without  any  reference  to 
evidence  of  the  facts  on  which  the  title  depends.  The  warrant  may  run  in 
such  terms  as  these — 

Ref^ister  on  behalf  of  ^.  {designation^  as  disponee  and  institute  under  the  foregoing 
deed,— the  granter  thereof  having  died  without  heirs  of  his  body,— in  the  register  of  the 
county  of 

Specification  of  the  Bkoperty. 
To  allow  of  a  valid  sasine  being  d.e  j)lctno  expede,  it  was  necessary  that 
the  property  should  be  identified  in  the  deed  containing  the  precept,  or  at 
least  that  deed  required  to  contain  such  a  description  as,  coupled  with  the 
possession,  resulted  in  identification;  and  the  same  condition  must  still 
be  fulfilled  before  there  can  be  infeftment  by  direct  registration.  But 
even  if  the  grant  was  in  such  general  terms  as  "  all  my  heritable  property 
in  Scotland,"  and  contained  a  precept  of  sasine,  it  always  was  a  sufficient 
warrant  to  sustain  a  sasine,  but  only  on  condition  that  there  should  be 
produced  to  the  notary,  and  set  out  in  the  sasine,  the  granter's  infeftment 
in  the  particular  lands,  so  as  to  bring  them  within  the  general  description 
in  the  grant  {Graham,  1753,  M.  49  ;  Belches,  21  Jan.  1815,  F.  C).  The  same 
distinction  still  holds.  Such  a  general  description  would  make  a  good  enough 
disposition,  but  infeftment  could  not  be  taken  de  piano  by  recording  it. 
There  would  ref[uire  to  be  a  notarial  instrument  setting  out  the  granter's 
infeftment.  This  is  the  ordinary  case  of  a  general  conveyance  contained 
in  a  will.  Again,  assuming  that  a  man  had  only  one  property  in  Scotland,  a 
conveyance  of  "  my  landed  estate  in  Scotland "  clearly  would  not  sustain 
infeftment,  except  on  production  of  his  infeftment  and  on  it  being  set  out 
in  the  notarial  instrument.  In  such  a  case,  however,  tliere  appears  no 
reason  to  douljt  that  the  notary  would  be  entitled  to  expede  the  instrument 
on  the  statement  made  to  him  that  the  granter's  infeftment  and  the  con- 
veyance by  him  referred  to  the  same  property,  without  requiring  any 
evidence  of  that  fact.  But  that,  of  course,  would  not  prevent  questions 
beuif'-  raised  as  to  whether,  as  matter  of  fact,  there  was  such  identity.  It 
is  recommended  that  in  such  cases  the  notarial  instrument  should  expressly 
set  forth  the  representation  of  identity,  which  may  be  in  such  words  as : 
"  Which  landed  property  so  conveyed,  it  was  represented  to  me,  was  the 
lands  and  others  in  which  the  said  X.  was  infeft  as  hereinbefore  set  forth." 
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Similar  cases  arise  where  a  will,  for  instance,  contains  a  l>eque8t  of  herita<'e 
described  in  )..)].ul,ir  terms,  such  as  "  my  house,  1  Kin<,'  Street,  Edinburgh." 
Under  such  a  bequest  doubt  mi;,dit  arise;  on  the  <iue,sti<jn  of  the  idenlitv  of 
the  subject  of  be(iue.st  with  the  [.roperty  described  in  the  testator's  infeft- 
ment,  either  on  account  of  the  indeKnite  descri]jti(jn  in  the  infL-ftnient  or 
on  account  of  intervening  changes.  These  are  matters  on  wliich,  of  course. 
tlnrd  parties  would  require  to  be  satisfied;  l)ut  the  jjoint  is,  that  tliere  would 
be  a  good  iufcftmcnt  witiiout  pnjduction  of  evidence  of  id.-ntitv,  whether 
the  title  were  made  up  by  direct  registration  (as  such  a  dcscrij/ti'on  wmdd 
warrant)  or  by  a  notarial  instrument  on  tiie  will  alone,  or  on  it  and  tlie 
testator's  infeftnieut.  It  is  again  recommended,  liowever,  that  anv  notarial 
instrument  should  set  out  an  allegation  of  identity. 

Infeftment  in  Terms  of  Clause  of  Diuectiox. 
This  was  first  introduced  by  the  Titles  Act,   1858,  s.   3,  whieli   was 
re-enacted  in  tlic  Consolidation  Act,  s.   12.     The  clause  is  inserted  im- 
mediately before  the  testing  clause.     It  may  run  in  eitlier  of  two  forms 

And  I  direct  to  be  recorded  in  the  Register  of  Sasines  the  part  of  this  deed  fruni  its 
conunenceraent  to  tlie  words  on  the  line  of  the  pa^e,  and  also  the 

part  [specify  each  fart  in  the  same  way],  ° 

Or— 

And  I  direct  the  whole  of  this  deed  to  be  recorded  in  the  Register  of  Sa-sines,  with  the 
exception  of  the  part  {or  parts,  as  the  case  may  he,  specifying  the  part  or  jjarts  excented  as 
above). 

Even  after  such  a  clause  has  been  inserted,  it  is  oijtional  on  the  part  of 
the  grantee  to  use  it  or  not  as  he  pleases.  If  he  does  not  wish  to  use  it,  he 
simply  writes  an  ordinary  warrant  on  tlie  deed,  and  gives  it  in  to  be  recorded, 
in  which  case  the  whole  deed  is  recorded  in  the  usual  way.  If  the  benelit 
of  the  clause  is  to  be  taken,  it  is  registered  with  a  special  warrant  in  tlie 
following  form : — 

Register  the  above  deed,  in  terms  of  the  clause  of  direction  tlierein  contained,  on 
behalf  of  A.  B.  [desiynatioii]  in  the  register  of  the  county  of 

In  that  case  the  keeper  of  the  register  records  (1)  the  ]»arts  directed, 
(2)  the  clause  of  direction  itself,  (3)  the  testing  clause,  and  (4)  the  warrant 
of  registration. 

AVhen  a  deed  contains  a  clause  of  directi(m,  the  statute  provides  that,  in 
any  notarial  instrument  which  may  be  e.xpede  thereon,  no  jiart  or  parts  of 
the  deed  directed  to  be  recorded  shall  be  omitted  from  such  instrument. 
It  is  clear  that  tlie  words  "directed  to  be  recorded"  occurring  in  tliis 
provision  do  not  include  the  clause  of  direction  or  testing  clause,  as.sumin", 
that  is,  that  the  clause  of  direction  has  been  framed  in  the  firet  of  the  t\vo 
forms  given  above.  But  if  that  clause  has  been  framcil  in  the  second  form, 
the  case  is  ditlereiit,  for  the  clause  itself  in  that  ea.se  directs  tliese  clauses  to 
be  recorded;  and,  generally,  if  a  notarial  instrument  is  to  be  expede  ou  a 
deed  which  contains  a  clause  of  direction  framed  on  tlie  plan  of  siH?ciHed 
exceptions,  great  care  will  reiiuire  to  be  taken  in  order  not  to  infringe  the 
enactment  now  under  consideration.  I'ut  even  if  in  all  respects  correct, 
the  result  must  needs  be  very  awkward,  and  tlie  ju-actical  advice  is  to 
avoid  it  altogether. 

Infeftment  on  Tuansmitteh  "Wakkants. 

As  has  been  already  stated,  the  rule  is  that  no  one  who  is  not  himself 
iufeft  can  grant  a  conveyance  ou  wliich,  by  itself  alone,  the  grantee  may 
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take  infeftmeiit.  In  other  words,  he  can  grant  no  warrant  for  infeftment 
at  all :  he  can  simply  transmit  the  warrant  which  he  himself  holds  from 
the  person  last  infeft.  The  operation  of  this  rule  was  seen  more  clearly  in 
the  days  of  precepts  of  sasine,  for  then  the  infeftment  hore  expressly  to  be 
given  to  C,  by  virtue  of  the  precept  of  sasine  granted  by  A.,  the  proprietor 
fast  infeft,  to  B.,  and  the  assignation  of  such  precept  by  B.  to  C.  The 
corresponding  case  now  is  that  of  a  conveyance  being  granted  by  an  infeft 
proprietor,  tlie  grantee  under  which,  however,  for  some  reason  or  otlier,  does 
not  record  it,  but,  without  doing  so,  conveys  to  a  third  party  ;  or  there  may 
be  several  such  transmissions  without  any  infeftment.  The  last  grantee 
'.  I  wishes  to  complete  his  title,  and  the  question  is,  How  may  he  do  so  ? 
There  are  three  methods — 

1.  By  notarial  instrument  alone.  A  notarial  instrument  may  be 
expede  and  recorded  in  terms  of  Sched.  J  of  the  Consolidation  Act  (s.  23). 
The  instrument  will,  in  the  first  place,  set  out  all  the  material  parts, 
and  particularly  the  full  description,  contained  in  the  disposition  granted 
by  the  proprietor  last  infeft,  and  then  it  will  go  on  to  set  out  the  deed  or 
deeds  of  transmission  which  have  since  been  granted.  This  method  is 
competent  whatever  may  be  the  form  of  the  deeds  of  transmission.  In 
particular,  it  is  enacted  by  sec.  29  of  the  1874  Act,  that  it  is  no  ol;)jection 
that  tlie  progress  includes  more  than  one  general  disposition,  or  that  such 
general  dispositions  do  not  contain  assignations  to  writs.  Tlie  instrument 
is  recorded  by  itself  alone,  with  a  warrant  of  registration  on  Ijchalf  of  the 
proprietor,  and  the  title  is  complete. 

2.  By  recording  both  the  disposition  by  the  proprietor  last  infeft  and 
a  notarial  instrument  (Consolidation  Act,  s.  23).  In  this  case  the  instru- 
ment is  in  a  simpler  form  (Sched.  N).  The  difference  is,  that  as  the 
disposition  is  also  to  be  recorded,  the  instrument  merely  specifies  it,  and 
refers  to  "the  lands  of  X.  as  therein  descril)ed,  and  which  disposition 
is  to  be  recorded  along  with  this  instrument."  It  may  sometimes  be 
tliought  a  difficulty  to  tind  a  suitable  phrase  in  which  to  name,  without 
descriljing,  the  property.  The  series  of  unrecorded  deeds  is  then  set  out, 
but  they  are  not  recorded.  The  only  warrant  is  written  on  the  disposition : 
there  is  no  warrant  on  the  notarial  instrument.  The  warrant  (Sched.  H  2) 
runs — 

Register  on  Ijelialf  of  A.  B.  {dcsujii]^  in  the  register  of  tlie  county  of  along 

witt  notarial  instrument  doc(|ueted  with  reference  hereto. 

The  docquct  on  the  instrument  (Sched.  N)  runs — 

Docqueted  with  reference  to  warrant  of  registration  on  behalf  oi  A.B.  written  on  the 
said  disposition. 

"Whoever  signs  the  warrant  will  sign  the  docquct  also.  There  is  no 
direction  to  design  the  party  in  the  docquct,  and  frcjm  the  fact  that  the 
disposition  is  referred  to  simply  as  "  the  said  disposition  "  (for  of  course  it 
must  have  been  specified  in  the  instrument),  but  without  any  substantive 
specification  in  the  docquct,  the  inference  seems  clear  that  as  the 
designation  of  the  party  in  the  docquet  is  not  ordered,  it  is  not  necessary. 
At  the  same  time,  it  is  recommended  that  the  words  "  tlie  said  "  should  be 
introduced  before  the  party's  name;  and  if  there  are  two  persons  of  the 
same  name  mentioned  in  the  instrument,  it  is  further  recommended  that 
the  proper  designation  be  added,  tliough,  even  in  that  case,  it  appears  not 
to  be  necessary  ;  for  thougli  there  are  two  identical  names  in  the  instrument, 
there  is  no  such  ambiguity  in  the  warrant  of  registration,  and  the  reference 
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ill  the  docquet  is  to  "warrant  of  registration  on  Ijelialf  of  A.  B."  Then,  afi 
regards  the  reference  in  the  docquet  to  "  tlie  said  disposition,"  if  there  are, 
as  there  very  well  may  he,  two  or  more  dispositions  specified  in  the 
instrumont,  it  will  he  more  cre(htal»lc  to  add  in  the  docquet  such 
})articulars  of  the  deed  as  will  remove  all  suggesti(»n  of  amhiguity ;  tlnjugh 
again  this  appears  non-essential,  for,  in  the  first  place,  it  is  not  (Ureeled, 
and  in  the  second  ]ilaee  it  is  exjtressly  made  clear  in  gremio  "which 
disposition  is  to  he  rec(jrded  along  with  this  instrument." 

.':!.  l>y  recording  all  the  deeds,  i.e.  the  disposition  hy  the  ])ropriet<ir  last 
infeft  and  the  transmission  or  transmissions  thereof.  'J'his  method  is 
apparently  availahle  only  if  tlie  assignations  are  in  the  f(jrms,  or  suhstan- 
lially  in  the  forms,  prescril)ed  hy  statute.  The  Consolidation  Act  gives  two 
forms  of  assignations  of  unrecorded  conveyances  (Sched.  M  1  and  2).  The  one 
is  to  l»e  written  as  a  separate  deed,  while  the  other  is  to  he  written  on  the 
disposition.  In  either  case  the  operative  part  is  a  mere  assignation  of  the 
unrecorded  deed,  not  a  disposition  of  the  lands ;  there  is,  however,  in  the 
desc'iiptiou  of  such  disposition,  a  reference  to  the  lands  hy  name,  not  de- 
scription ;  the  title  i.s  deduced;  and  if  what  is  transmitted  is  dill'erent  in 
any  respect  from  the  grant  contained  in  the  unrecorfled  deed,  "  the  nature 
of  the  right  conveyed  or  assigned"  is  to  l)e  specified.  This  last  point 
refers  to  the  case  of  transmissions  either  limited  as  regards  extent  or 
([ualified  in  their  nature,  e.g.  a  restriction  to  a  liferent  or  in  security.  The 
disposition  hy  the  proprietor  last  infeft  will  hear  a  warrant  ordering 
registration  of  that  deed,  and  also  of  the  assignation  or  assignations,  which, 
if  separate,  will  Ije  referred  to  as  "  docqueted  with  reference  hereto  "  (and 
in  that  case  they  will  be  docqueted  accordingly) ;  but  if  the  assignations  are 
endorsed  upon  the  disposition,  the  warrant  upon  the  latter  will  identify 
them  as  "  the  assignations  hereon,"  and  no  docquets  are  in  that  case 
necessary.     In  no  case  is  there  any  warrant  on  any  of  the  assignations. 

Sec.  22  of  the  Act  provides  that  the  effect  of  such  recording  is  the  same 

as  if  the  lands  contained  in  the  as.signation,  or,  if  there  be  more  than  one,  in  the  la^t 
as.signation,  had  been  disponed  by  the  original  deed  or  convevanee  in  favour  of  such 
assignee,  and  the  deed  or  conveyance  with  the  warrant  or  registration  had  been 
recorded  in  the  manner  la-rfinliefore  provided,  of  the  date  of  recording  such  deed  or 
conveyance  and  assignation  or  assignations. 

This  clause  is  by  no  means  perfect,  for  in  \iew  of  the  statutory  form  of 
assignation,  it  is  not  correct  to  speak  of  there  being  any  "  lands  contained  " 
therein ;  and,  further,  in  declaring  the  effect  of  the  infeftment,  regard  ought 
to  have  been  had  to  qualifications  in  nature  as  well  as  in  extent  which  may 
have  been  imposed  in  any  of  the  assignations.  lUit  even  so,  the  elause  is 
more  correct  than  the  corresponding  provision  in  sec.  23  with  reference  to 
the  comi)letion  of  such  titles  by  either  kind  of  notarial  instrument 
(methods  1  and  2  above),  which  is  that  the  effect,  as  regards  tiie  title  of 
the  person  expcdiiig  the  notarial  instrument,  is  the  same  "as  if  tlie  original 
deed  or  conveyance  had  been  granted  t<»  himself,"  without  recognition  of 
any  restriction  in  the  transmissions  as  to  either  extent  or  nature,  lioth 
kinds  of  restriction  may  lie  exemplified  in  one  deed,  e.g.  a  disposition  of  two 
houses  to  A.,  in  fee  and  absolute  property,  may  by  him  he  as.signed  to  R, 
but  only  as  regards  one  of  the  houses,  and  only  in  liferent,  or  in  security 
{}[dviii  1843,  5  D.  1217). 

Infeftment  r.v  XoiAitiAL  Instrument. 

Notarial  instruments  are  used  under  two  different  sets  of  circumstances. 
The  one  case  is  where  there  is  such  a  deed— Siiy  a  special  disp«»sition  by  an 

VOL.    VI.  -- 
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iufeft  proprietor — as  might  have  been  competently  recorded  de  ])lano,  but 
for  some  reason  or  other  it  is  not  desired  to  do  so.  The  other  case  is  where 
a  deed  by  an  uninfeft  proprietor  forms  a  link  in  the  chain  on  which  infeft- 
ment  is  to  be  taken,  or  where,  though  the  granter  has  been  infeft,  the  grant 
is  in  general  terms,  without  any  specific  description  of  the  property.  The 
main^difterence  is  that  in  the  former  case  it  is  unnecessary  to  set  out 
anything  but  the  immediate  conveyance,  while  in  the  latter  case  one  must 
go'  bade'  to  the  last  infeftment  and  set  it  forth.  See  Scheds.  J  and  L  of 
Consolidation  Act. 

Notarial  instruments  in  irredeemable  rights  were  first  introduced  in 
1858,  to  meet  the  special  cases  of  deeds  containing  other  lands,  or  other 
interests  in  the  same  lands,  or  trust  purposes;  and  it  is  in  these  cases, 
including  therein  all  cases  of  general  dispositions,  that  they  are  still  most 
useful,  "ijut  there  is  now  no  case  in  which  infeftment  may  not  be  taken  by 
notarial  instrument,  unless  it  be  when  the  warrant  is  a  Crown  writ  of 
dare  constat  or  Chancery  precept,  as  to  which  see  sec.  86  of  the  Consolida- 
tion Act,  which  appears  to  provide  that  the  writ  or  precept  must  itself  he 
recorded. 

Sec.  46  of  the  1874  Act  affords  what  may  in  a  sense  be  called  an 
instance  of  a  title  being  completed  by  notarial  instrument  without  any 
warrant.  The  case  is  that  of  a  will  containing  direct  bequests  of  heritage 
to  legatees,  and  also  naming  "trustees  or  executors,"  but  without  any 
convej^ance  in  their  favour.  Under  such  circumstances  two  titles  may  be 
completed :  (1)  by  the  trustees  or  executors,  "  as  if  tlie  bequest  had  been 
expressed  to  be  in  favour  of  them  as  such  trustees  or  executors,"  and  as 
such  they  must  of  course  "  hold,  administer,  and  dispose  of  such  lands  for 
the  purposes  of  such  "  will ;  (2)  by  the  legatee,  if  "  the  completion  of  such 
title  shall  not  be  at  variance  with  the  purposes  or  directions  "  of  the  will. 
Under  such  circumstances  the  proper  course,  from  a  purchaser's  point  of 
view,  is  to  have  one  or  other  title  completed,  and  a  conveyance  by  the 
trustees  and  the  legatee.  From  wiiich  it  follows  that  the  most  satisfactory 
method  of  completing  the  title,  when  there  is  no  immediate  intention  oi 
selling,  is  by  a  notarial  instrument  in  favour  of  the  trustees,  and  a  dis- 
position by  them  to  the  legatee. 

Infeftment  ex  propriis  manibus. 

For  the  historical  connection,  reference  is  made  to  the  article  on  Sasine 
Propriis  manibus. 

So  far  as  this  form  of  infeftment  survives,  it  rests  upon  sec.  15  of  the 
Consolidation  Act,  1868,  which  provides — 

And  where  it  is  desired  to  give  investiture  frojniis  manibus,  it  sliall  lie  competent  for 
the  person  in  whose  favour  the  conveyance  or  deed  has  been  or  shall  be  granted  or 
conceived,  to  record  the  conveyance  or  deed  itself  in  the  Register  of  Sasines  applicable  to 
the  lands  therein  contained,  with  a  warrant  of  registration  thereon  in,  or  as  nearly  as 
may  be  in,  the  form  of  No.  3  of  Schedule  H  liereto  annexed,  signed  by  such  person  ;  and 
such  conveyance  or  deed  being  so  recorded,  along  with  such  warrant,  shall  have  the  same 
legal  force  and  effect  in  all  respects  as  if  the  conveyance  or  deed  so  recorded  had 
been  followed  by  an  instrument  of  sasine,  or  of  resignation  and  sasine,  propriis  manibus, 
expede  in  favour  of  the  wife  of  such  person  and  signed  by  such  person,  and  recorded 
at  the  date  of  recording  the  said  conveyance  or  deed,  according  to  the  law  and  practice 
heretofore  in  force. 

The  form  of  warrant  is — 

Register  on  behalf  of  yl.  i^.  [insert  designation]  in  the  register  of  the  county  of 
and  also  ex  propriis  manibus  on  behalf  of  L.,  wife  of  the  said  A.  B.,-hi  liferent  (or  as  the 
case  may  he).  (Signed)     A.  B. 
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It  will  be  ol)sorv('d  tliat  thf  warrant  must  be  sii^ned  by  the  husband 
himself,  and  not  by  an  a^a-nt.  The  exprcssifjn  "  in  liferent "  (x-t-urs  in  the 
form  of  warrant,  but  it  will  be  noted  that  the  statute  says  notiiing  about 
liferent ;  and  the  words  "  or  as  the  case  may  be,"  which  occur  in  the  schedule, 
ex])rcs.s  a  jiower  of  vaiiation.  For  instance,  it  mi<^ht  be  "in  liferent  after 
his  death,  in  the  event  (if  her  sur\  ivin<j;  him  "  (which  indeed  is  most  probably 
what  would  usually  be  intended),  or  it  mij^ht  be  "in  security  of  an  annuity 
of  £50  for  Iici  lifetime  after  his  death,  in  the  event  of  her  surviving  hira"; 
and  in  cither  case  there  mifjlit  be  a  restriction  to  viduitv.  IJut  could  the 
warrant  be  altered  so  as  to  import  a  fee  to  the  wife,  whether  immediate  and 
absolute,  or  postponed  and  contingent  on  her  surviving  her  husband  ?  And 
if,  under  such  circumstances,  feudal  objections  resulted  in  the  wife's  infeft- 
ment  lieing  held  null,  would  the  warrant  hold  good  as  a  destination  to  her 
according  to  its  terms?  It  will  of  course  be  understood  that  such 
procedure  is  mentioned  only  to  be  condemned.  There  ought  always  to  be 
either  a  short  separate  deed  in  favour  of  the  wife,  or — even  better,  as  l)eing 
cheaper — the  interests  of  both  husband  and  wife  may  be  incorporated  in 
the  one  deed,  which  will  be  recorded  with  an  onlinary  warrant  for  their 
respective  rights  and  interests.  In  point  of  fact,  it  a})pears  tliat  infeftment 
j)ropriis  vianihus  to  any  effect  is  now'  very  little  used.  If  in  any  case  it  is 
to  be  resorted  to,  care  should  be  taken  to  make  the  nature  of  the  wife's 
right  perfectly  clear  in  the  warrant,  for  the  bare  expression  "in  liferent" 
which  occurs  in  the  statutory  warrant  may  certainly  be  ambiguous. 

Constructive  Infeftment. 

There  are  certain  cases  in  which,  with  the  \dew  of  avoiding  expense, 
statutory  authority  has  licen  interponed  in  a  general  form  for  the  sake  of 
sujiplying  the  ellect  of  infeftment,  or  rather,  more  correctly,  infeftment 
having  been  once  taken,  the  enactments  referred  to  prevent  its  effect  being 
lost  by  reason  of  the  death  or  other  failure  of  the  persons  originally  infeft. 
In  short,  one  benefit  of  an  incorporation  is  given  to  an  unincorporated  body, 
viz.  perpetual  succession. 

1.  Consolidation  Act,  1868  (s.  2G).  U  the  property  of  any  religious 
or  educational  l)ody  be  taken  in  name  of  office-bearers,  or  of  "  trustees 
appointed  or  to  be  from  time  to  time  appointed,  or  of  any  party  or  jiarties 
named  in  such  conveyance  or  lease,  in  trust  for  "  the  body  and  such  title  be 
feudalised,  the  result  is  to  give  a  feudalised  title  to  their  successors  in  office 
for  the  time  "and  that  without  any  transmission  or  renewal  of  the  investi- 
ture whatsoever,  anytlnng  in  such  conveyance  or  lease  contained  to  the 
contrary  notwithstanding." 

2.  1874  Act,  s.  45.  AVhcn,  under  a  trust  title  to  heritable  property,  the 
office  of  trustee  is  conferred  upon  "  the  holder  of  any  jdace  or  office  or 
proprietor  of  any  estate  and  his  successors  therein,"  and  the  title  has  been 
feudalised,  "  any  ])erson  subse(piently  becoming  a  trustee  by  ajtpointment  or 
succession  to  the  place  or  office  or  estate,"  has  "a  valid  and  comjilete  title  by 
infeftment  .  .  .  without  the  necessity  of  any  deed  of  conveyance  or  other 
procedure." 

It  will  be  observed  that  the  section  of  the  1874  Act  is  both  wider  and 
narrower  than  the  section  of  the  1808  Act,  which,  of  course,  still  remains 
in  force.  The  later  enactment  is  not  limited  to  religious  and  eilucational 
bodies,  as  the  1868  Act  is  ;  but,  on  the  other  hand,  it  does  not  include,  as  the 
1868  Act  does,  trustees  "  to  be  from  time  to  time  appointed,"  merely  as 
trustees.  Further,  it  will  be  observed  that  the  provision  of  the  1868  Act 
is  to  have  effect  notwithstanding  anvthing  to  the  contrary  contained  in  the 
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deed,  whereas  it  is  a  necessary  condition  of  the  application  of  the  1874  Act 
that  there  shall  be  an  express  destination  to  successors. 

The  Operation  of  Accretion. 
While  the  rule  is  that,  to  warrant  infeftment  of  a  disponee,  the  disponer 
must  himself  be  infeft,  it  is  not  essential  that  the  latter's  infeftment  be  the 
earlier  in  date.     His  subsequent  infeftment  will  operate  retro  to  validate 
his  grant,  and  the  grantee's  infeftment  thereon.     This  is  on  the  principle  of 
Accretion  (q.v.).     It  is  a  principle  which    ought   never,   under   ordinary 
ch-cumstances,  to  be  invoked;  for  the  title  ought  to  be  complete  before  any 
transaction  is  entered  into.     But  there  is  a  class  of  cases  in  wliich  it  is 
impossible  for  the  granter  to  be  infeft  at  the  time,  e.g.  heirs  apparent  and 
heirs  presumptive  under  entails,  and  persons  presumptively  entitled  under 
such  a  destination  as  "  to  A.  in  hferent  only,  and  his  heir  in  fee."     In  trans- 
actions with  the  future  heir  of  entail  during  the  lifetime  of  the  heir  in 
possession,  or  with  the  heir  under  the  fee-simple  destination  during  the 
subsistence  of  the  liferent,  the  precedure  is :  (1)  to  take  a  disposition  with 
obhgation    and    warrant   for    completion    of    title,   and    to   record   such 
disp'osition  at  once ;  and  (2)  to  use  inhibition  against  the  granter  in  terms 
of  a  special  consent  inserted  in  the  deed,  and  in  virtue  of  the  exception 
contained  in  sec.  157  of  the  Consolidation  Act,  18G8.     If  the  granter  should 
succeed,  and  if  his  title  be  then  completed,  accretion  will  perfect  the  creditor's 
security ;  while  even  if  there  should  be  a  depending  sequestration  when  the 
succession   opens,  the   inhibition  (duly  renewed,  if  necessary)  will  give  a 
preference,  except  as  regards  debts  and  obligations  prior  in  date  to  the  first 
recording   of    the   inhibition;    these  last   being   a   risk  which   apparently 
cannot  be  perfectly  guarded  against.     See,  further.  Inhibition. 

Warrants  of  Eegistration. 

Throughout  this  article  constant  reference  has  been  made  to  warrants 
of  registration.  Without  such  a  warrant  no  deed  can  now  be  recorded  in 
the  Kegister  of  Sasines.  The  case  of  assignations  and  notarial  instruments 
recorded  without  separate  warrants  in  the  completion  of  title  under  trans- 
missions of  unfeudalised  conveyances  (p.  103-4)  are  not  proper  exceptions, 
for  the  warrants  in  these  cases  expressly  order  the  recording  of  both  or  all 
the  documents.  The  case  of  the  constitution  of  real  burdens  comes  nearer 
a  true  exception ;  for  while  the  deed  of  conveyance  in  which  the  burden  is 
created  cannot  be  recorded  without  a  warrant  of  registration  on  behalf  of 
the  disponee,  his  infeftment  eo  ipso  completes  the  right  of  the  person 
entitled  to  the  real  burden,  without  any  warrant  on  the  latter's  behalf,  and 
whether  he  be  the  disponer  or  a  third  party.  This,  however,  holds  only  in 
the  case  of  a  mere  Inirdcn,  whether  by  reservation  or  constitution ;  if  an 
active  right  is  to  be  conferred,  it  can  be  completed  only  by  aid  of  a  warrant 
on  behalf  of  the  creditor.  This  distinction  is  exemplified  in  the  former  and 
present  forms  of  contracts  of  ground-annual  (Bell,  Conrey.  1156). 

Warrants  of  registration  were  first  introduced  in  1858,  when  sasines 
were  superseded.  Sasines  never  bore  such  warrants ;  nor  did  security  writs, 
though  allowed  to  be  recorded  direct  under  the  Heritable  Securities  Acts  of 
1845^' and  1847;  nor  did  notarial  instruments  after  1858  and  down  to 
1868.  Bmt  by  the  Lands  Kegisters  Act,  1868,  and  the  Consolidation _  Act, 
1868  (s.  141),  it  was  provided  that  all  writs  must  bear  warrants  of  registra- 
tion, so  that  even  an  instrument  of  sasine,  if  now  used,  would  require  to 
have  such  a  warrant.  One  reason  of  this  was  the  arrangement  of  the 
Kegister  of  Sasines  in  divisions  corresponding  to  the  counties,  the  other  was 
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that  it  should  be  made  clear  whose  interest  under  the  tleed  was  l)eing 
feudalised  by  the  re^dstratiou.  Tliere  must  be  no  real  divergence  from  the 
lurms  laid  down  in  the  statutory  schedules.  For  instance,  though  the  party 
is  designed  in  tlie  deed  itself,  it  is  fatal  if  tlie  warrant  refers  to  him  sini]»ly  as 
"  tlie  said  A.  ]>.,"  instead  of  designing  him  substantively  {Juhndon,  18G5,  o  M. 
954).  This  is  on  tiie  ground  that  those  who  take  advantage  of  improved 
legislative  machinery  must  comply  with  the  statutory  conditions.  P>ut  in 
l)ractice  this  is  not  held  to  re<[uire  that  the  capacity  in  wliich  the  i>arty 
acts  shall  be  set  out  at  length  in  the  warrant,  nmch  less  that  the  deed  or 
deeds  under  wliich  he  is  appointed  or  acts  should  be  specified.  Thus 
trustees  may  in  the  conveyance  be  descriljed  as  the  testamentary  trustees 
of  a  certain  jjcrson  named  and  designed,  and  there  may  be  a  long  specifica- 
tion of  the  will  and  relative  codicils  and  deeds  of  assumption  ;  but  it  is  in 
practice  held  to  l)e  (piite  sutlicicnt  that  the  warrant  shall  name  and  design 
the  trustees,  and  refer  to  them  simply  "  as  trustees  within  mentioned."  The 
warrant  may  be  signed  by  the  party  or  by  his  agent,  "  and  in  the  latter  case 
the  warrant  may  be  signed  either  by  an  individual  agent  or  l)y  the  signature 
of  any  firm  of  which  such  agent  may  be  a  partner  "  (Consolidation  Act,  s.  141). 
This  is  not  very  happily  expressed  to  cover  the  case  of  an  individual  agent 
carrying  on  business  by  himself,  but  under  a  firm  name.  It  is  thought, 
however,  that  that  case  is  fairly  within  the  section  ;  but  if  any  doubt  should 
be  entertained,  there  is  no  reason  why  such  agent,  though  practising  under  a 
firm-name,  should  not  sign  all  warrants  with  his  own  personal  signature. 

The  mere  fact  that  a  deed  is  regularly  and  duly  engrossed  in  the  Eegister 
of  Sasines  does  not  necessarily  complete  all  the  rights  conferred  by  the  deed. 
Thus,  if  a  disposition  to  A.  and  V>.  is  recorded  with  a  warrant  on  behalf  of  A. 
only,  B.'s  right  remains  personal  and  unfeudalised.  In  the  case  of  such  a 
deed,  there  may  either  be  separate  warrants  on  behalf  of  A.  and  B.  respec- 
tively, or  one  warrant  on  behalf  of  both  for  their  respective  rights  and 
interests.  But  if,  in  point  of  fact,  a  deed  is  on  record,  though  with  a  warrant 
which  does  not  complete  one  of  the  rights  thereunder,  it  would  be  dillicult  for 
a  third  party  subseipiently  to  seek  to  ignore  such  right,  or  to  obtain  a  prefer- 
ence, on  the  ground  that  he  dealt  on  the  faith  of  the  records. 

If  it  is  necessary  to  record  a  deed  in  the  divisions  of  the  register  applic- 
able to  more  than  one  county,  one  w"arrant  is  sufficient,  naming  both  or  all 
the  counties  in  which  the  deed  is  to  be  recorded.  In  that  case  the  deed  is 
entered  in  the  presentment  and  minute  books  of  both  or  all  the  counties, 
but  it  is  recorded  at  length  in  the  register  Vdhiincs  of  tlic  first-named  county 
only,  and  l)y  memorandum  merely  in  the  other  county  or  counties.  Even 
if,  on  the  first  registration  of  such  a  deed,  there  should  be  an  omission  to 
refer  to  one  of  the  counties  in  the  warrant,  the  deed  may  again  be  presented 
with  a  new  warrant  referring  to  such  county,  and  then  the  registration 
therein  is  by  memorandum  only  (Land  Registers  Act,  1868,  ss.  3,  5) 

Informer. — See  Confidential  Communication;  Witness. 
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(6)  Persons  Chanjcahle ;  the  Occupier. 

(7)  Rates  of  Duty. 

(8)  The  Assessment ;  Stated  Cases. 

(9)  Collection;  Bccovery ;   Certificate  of  Ilr moral ;  licccipt  and  Account. 
(10)  Annual  Vcdue ;  Ascertainment  of. 

(1)  The  Course  of  Legislation. — The  duty  was  first  imposed  in  1778  by 
the  Act  18  Geo.  iii.  c.  26 ;  it  was  recast  in  the  following  year  (19  Geo.  iii. 
c.  59) ;  in  1798  it  and  the  window  tax  were  combined  in  one  enactment 
(38  Geo.  III.  c.  40);  and  in  1803  the  Act  43  Geo.  in.  c.  161  embodied  in 
a  set  of  rules  of  cliarge  the  previously  existing  law,  with  certain  additions. 
In  1808  these  rules  were  re-enacted  by  the  Act  48  Geo.  in.  c.  55.  The 
law  was  modified  in  1817  (57  Geo.  ill.  c.  25),  in  1824  (5  Geo.  in.  c.  44), 
in  1825  (6  Geo.  iv.  c.  7),  in  1832  (2  &  3  Will.  iv.  c.  113),  and  in  1833  (3 
&  4  Will.  IV.  c.  39).  In  1834  the  tax  was  repealed  (4  &  5  Will.  iv.  c.  19). 
In  1851  it  was  revived  by  an  Act  which  abolished  the  window  tax  (14  & 
15  Vict.  c.  36).  Since  1851  the  law  has  been  modified  by  30  &  31  Vict. 
c.  90  ;  32  &  33  Vict.  c.  14 ;  34  &  35  Vict.  c.  103  ;  41  &  42  Vict.  c.  15  ;  43  &  44 
Vict.  c.  19  ;  44  &  45  Vict.  c.  12 ;  53  &  54  Vict.  c.  8  ;  and  54  &  55  Vict.  c.  25. 

The  duty  as  at  present  leviable  rests  upon  the  Act  of  1851,  the  Acts 
W'hich  it  incorporates,  and  the  Acts  by  which  it  is  amended.  This  body  of 
law,  in  its  application  to  Scotland,  is  the  subject  of  this  article. 

(2)  Administration  of  the  Acts. — The  duties  are  placed  under  the 
management  of  the  Commissioners  of  Inland  lievenue  (14  &  15  Vict.  c.  36, 
s.  2).  The  Taxes  Management  Act,  1880  (43  &  44  Vict.  c.  19),  enacts 
that  the  local  commissioners  for  this  tax  shall  be  the  general  commissioners 
(s.  27  (1)).  To  Part  III.  and  sec.  81  of  that  enactment  reference  may  be 
made  for  the  provisions  affecting  the  commissioners,  and  regulating  the 
appointment  of  their  clerk,  the  surveyors,  and  the  collectors,  and  to  Part 
VIIL  as  to  proceedings  against  collectors  (see  also  52  &  53  Vict.  c.  42, 
ss.  11-14).     See  Income  Tax, 

(3)  TJic  Suhjcct  and  Eules  of  Charge. — (a)  What  is  an  Tnhabitcd  Dwelling- 
house! — The  first  section  of  the  Act  14  &  15  Vict.  c.  30  provides  that 
"  there  shall  be  assessed,  levied,  collected,  and  paid  into  and  for  the  use  of 
Her  Majesty,  upon  inhabited  dwelling-houses  in  and  throughout  Great 
Britain,  the  several  duties  set  forth  in  the  schedule  to  this  Act  annexed, 
payable  according  to  the  annual  value  of  such  dwelling-houses."  The  subject 
of  charge  is  "  tlie  inhabited  dwelling-house  .  .  .  with  the  household  and 
other  offices,  yards,  and  gardens  therewith  occupied  "  (14  &  15  Vict.  c.  36, 
Schedule).  Still,  the  tax  includes  buildings  which  are  not  dwelling-houses  in 
the  ordinary  sense  of  the  term.  "  The  duty  is  laid  upon  inhabited  dwelling- 
houses  ;  but  it  must  be  observed  that,  according  to  the  construction  put  upon 
these  words  in  the  Statute  itself"  (48  Geo.  in.  c.  55), "  they  comprehend  not 
merely  houses  in  which  people  live, — that  is  to  say,  in  which  they  eat  and 
sleep, — but  also  houses  which  are  occupied  in  different  ways,  although 
nobody  eats  or  sleeps  in  them  at  all"  (per  Ld.  Pres.  Inglis  in  Scottish 
Widovjs'  Fund  Society,  1880,  7  R.  491 ;  see  his  observations  in  Glasgov^  Coal 
Exchange  Co.,  1879,  6  R.  850).  In  other  words,  a  house,  "if  it  be  not  un- 
occupied,— that  is  to  say,  without  any  use  being  made  of  it  at  all, — then 
it  is  an  occupied  house  within  the  meaning  of  the  Act,  and,  being  occupied, 
it  is  also,  within  the  meaning  of  the  Statute,  an  inhabited  house  "  (per  Ld. 
Pres.  Inglis  in  Corporation  of  Glasgoiv,  1880,  8  li.  17).  In  the  case  last 
cited,  and  in  a  recent  case  {Trs.  of  the  Free  Church  of  Scotland,  1897,  34  S.  L. 
E.  374),  it  was  contended  unsuccessfully  that  these  views  were  erroneous, 
and  that  effect  should  be  given  to  the  English  view  {Riley,  L.  R.  4  Ex.  D. 
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100,  per  Kelly,  C.  !>. ;  London  TAhrary,  62  L.  T.  R.  460 ;  and  Clifton  College, 
L.  E.  [1896]  1  (,).  K  4ol':  l)ut  see  Rnshj,  L.  K.  10  Ex.  'iTl;  Chartered  Bank 
of  India,  \..  I*.  3  Ex.  I).  116:  and  JHIcy,  nt  snpra,  per  Pollock,  ]>.),  that  a 
house  is  not  an  inhabited  dwelling-house  in  the  sense  of  the  Acts  unless 
someone  sleeps  there.  It  is  to  be  observed,  however,  that  in  the  latest  of 
the  Scots  cases  the  subjects  assessed  fell  under  Kule  V.  (see  (c)  below). 

(h)  Household  Oj/ices ;  Gardens;  Curtilafjc. — The  second  rule  of  Sched.  IJ 
of  48  Geo.  III.  c.  55,  provides  that  "  every  coach-house,  stable,  brewliouse, 
washhouse,  laundry,  wood-house,  bakehouse,  dairy,  and  all  other  ofhces, 
and  all  yards,  courts,  and  curtilages,  and  gardens,  and  pleasure  grounds, 
belonging  to  and  occupied  with  any  dwelling-house,  shall,  in  charging  the 
said  duties,  be  valued  together  with  sucli  dwelling-house ;  provided  no  more 
than  one  acre  of  such  gardens  and  pleasure  grounds  sliall  in  any  case  be 
so  valued."  This  rule  stands  unalfected  by  sul^secjuent  legislation  {Dour/las, 
1879,  7  li.  --9).  <  )ljserve  that  market  gardens  and  nursery  grounds 
occupied  ])y  a  market  gardener  or  nurseryman  bond  fide  for  the  sale  of  the 
produce  thereof,  in  the  way  of  his  trade  or  business,  are  not  to  be  included 
in  the  valuation  of  houses  (14  &  15  Vict.  c.  36,  s.  3).  It  has  been  held 
that  stables  and  dwelling-house,  occupied  together,  and  for  one  combined 
purpose,  form  one  subject  of  assessment,  although  the  stables  are  let  at  a 
separate  rent,  and  are  separated  from  the  dwelling-house  by  a  court  or  yard, 
or  even  by  a  passage  subject  to  a  public  right  of  way  {Douglas,  ut  supra ; 
Smith,  1892,  19  E.  405  ;  cf.  Cheape,  1889,  16  E.  144;  Lamhton,  L.  E.  [1895] 
2  Q.  B.  233 ;  as  to  the  question  whether  school  buildings,  other  than  the 
houses  in  whicli  master  and  boys  reside,  fall  witliin  this  rule,  see  Clifton 
College,  L.  E.  [1896]  1  Q.  B.  432;  Charterhouse  Sehuul,  L.  E.  [1896]  1  Q.  B. 
437).  Decisions  will  be  found  (in  the  Assessed  Tax  Cases,  Seotland;  see 
Eankine,  Landoionership,  733)  in  which  house  and  offices  have  been  treated 
as  one  assessable  subject  although  upon  difierent  feus  (1063),  separated 
by  an  interval  of  several  hundred  yards  (608,  664),  held  under  different 
agreements  (1099),  of  dill'erent  landlords  {English  Tax  Appecd  Cases,  2350, 
2787).  It  is  otherwise  in  the  case  of  farm  buildings  {Ass.  Tax  Cases,  Scot- 
land, 1062,  1086). 

(c)  Shops  and  Warehouses;  Caretaker;  Business  Premises. — Eide  III. 
provides  that  "  all  shops  and  warehouses"  (see  {h)  above)  "  which  are  attached 
to  the  dwelling-house,  or  have  any  communication  therewith,  shall  in 
charging  the  said  duties  be  valued  together  with  the  dwelling-house,  and 
the  household  and  other  offices  aforesaid  thereunto  belonging :  (except  such 
warehouses  and  buildings  upon  or  near  adjoining  to  wharfs  which  are 
occupied  by  persons  who  carry  on  the  business  of  wharfingers,  and  who 
have  dwelling-houses  upon  the  said  wharfs  for  the  residence  of  themselves 
or  servants  employed  upon  the  said  wharfs.)  And  also  except  such  ware- 
houses as  are  distinct  and  separate  buildings,  and  not  parts  or  parcels  of 
such  dwelling-houses,  or  the  shops  attached  thereto,  but  employed  solely  for 
tho  purpose  of  lodging  goods,  wares,  and  merchandise,  or  for  carrying  on 
some  manufacture  ;  (notwithstanding  the  same  may  adjoin  to  or  have  com- 
munication with  the  dwelling-house  or  shop.")  As  to  the  second  exem]»tion, 
see  in  re  British  and  Foreign  Bible  Soeietg,  1875,  1  T.  C.  113.  The  words 
"  which  are  attached  to  the  dwelling-house  or  have  any  communication  there- 
with "  are  to  be  read  disjunctively;  and,  accordingly,  physical  attachment, 
although  there  be  not  internal  communication,  is  sufficient  to  attract  the 
charge  {Bussell,  1877,  15  S.  L.  E.  270  :  Salmond,  ib. :  Union  Bank  of  Scotland, 
1878,  5  E.  598 ;  Commercial  Bank  of  Scotland,  1879,  1  T.  C.  222  :  Cowan 
(£•  Strachan,  1880,  7  E.  491 ;  British  Linen  Co.  Bank,  1892,  3  T.  C.  198). 
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Tills  principle  was  applied  in  the  case  of  a  tenement  of  four  flats,  of  which 
the  ground,  first,  and  tliird  were  occupied  by  a  firm  as  business  premises,  and 
the  second  as  a  dwelling-house  by  one  of  their  salesmen  {Govmn  &  Strachan, 
lit  supra.  See  also  Glasjov:  and  South-  Western  Eailway  Co.,  1880,  7  Pi.  1161  ; 
liUsscU,  1881,  9  E.  201).  It  was  held,  however,  that  the  principle  did  not 
apply  where  the  occupier  of  the  business  premises  is  not  the  occupier  of  the 
dwelling-house  {Chapman,  L.  K.  7  Q.  B.  D.  136).  Nor  is  it  applieal^le  to  a 
case  falling  under  the  provisions  of  41  &  42  Vict.  c.  15,  s.  13  (1)  (see  (c) 
below). 

The  effect  of  the  Acts  57  Geo.  iii.  c.  25,  s.  1,  and  5  Geo.  iv.  c.  44,  s.  4,  as 
amended  by  30  &  31  Vict.  c.  90,  s.  25,  was  to  free  from  charge  every  house, 
formerly  occupied  as  a  dwelling-house,  when  occupied  solely  in  the  day- 
time for  trade  or  professional  ]:)urposes,  by  which  the  occupier  seeks  a 
livelihood  or  profit.  This  exemption  was  not  to  extend  to  chambers  in  the 
Inns  of  Court  or  to  any  college  or  hall  in  the  Universities  of  Oxford  or 
Cambridge  if  they  were  "  severally  in  the  tenure  or  occupation  of  any 
person  or  persons  "  (5  Geo.  iv.  c.  44,  s.  4 ;  see  48  Geo.  iii.  c.  55,  Sched.  B, 
Itule  IV.) ;  nor  does  it  apply  save  to  whole  tenements  or  to  parts  of 
tenements  belonging  to  diffeient  owners,  and,  as  such,  separately 
assessed  {Gkmjovj  and  South-  Western  Railway  Co.  and  Russell,  lit  supra). 
The  Act  57  Geo.  Iii.  c.  25,  s.  4,  provided  that  mills  and  places  of 
manufacture,  not  attached  to  or  adjoining  or  communicating  internally 
with  any  dwelling-house,  were  not  to  Ije  made  taxable  Ijy  the  residence 
therein  at  night  of  a  servant  licensed  by  the  commissioners  to  guard  the 
premises.  This  provision  was  extended  by  the  Act  6  Geo.  iv.  s.  7  to  all  the 
cases  mentioned  in  the  Acts  57  Geo.  iii.  c.  25,  and  5  Geo.  iv.  c.  44,  referred 
to  above.  The  Act  32  &  33  Vict.  c.  14,  s.  11,  exempted  premises  occupied 
for  the  purposes  of  trade  only  (see  Ediiiburgh  Life  Assur.  Co.,  1875,  2  E.  394), 
warehouses,  shops,  and  counting-houses,  although  a  person  dwelt  therein 
for  the  protection  thereof.  The  Act  41  &  42  Vict.  c.  15,  s.  13  (2),  provides 
that  "  every  house  or  tenement  which  is  occupied  solely  for  the  purposes  of 
any  trade  or  business,  or  of  any  profession  or  calhng  Ijy  whieli  the  occupier 
seeks  a  livelihood  or  profit,  shall  be  exempted  from  the  duties  by  the  said 
commissioners  upon  proof  of  the  facts  to  their  satisfaction,  and  this 
exemption  shall  take  effect  although  a  servant  or  other  person  may  dwell  in 
such  house  or  tenement  for  the  protection  thereof."  Lastly,  the  iict  44  & 
45  Vict.  c.  12,  s.  24,  provides  that  the  term  "servant"  in  the  Act  last  cited 
"  shall  be  deemed  to  mean  and  include  only  a  menial  or  domestic  servant 
employed  by  the  occupier,  and  the  expression  'other  person'  shall  be 
deemed  to  mean  any  person  of  a  similar  grade  or  description  not  otherwise 
employed  by  the  occupier,  who  shall  be  engaged  by  liim  to  dwell  in  the 
house  or  tenement  solely  for  the  protection  thereof."  The  provision  of  41 
&  42  Vict.  c.  15,  s.  13  (2),  was  held  not  to  apj)ly  to  an  attendant  in  a  sub- 
scription library,  who  not  only  took  care  of  the  premises,  but  acted  as  a  sort 
of  sub-librarian  {London  lAhrary,  62  L.  T.  E.  466) ;  nor  to  a  woman,  with 
whom  resided  her  son  in  independent  employment  as  a  clerk,  a  daughter, 
and  a  servant  ( ^e^rzde^m,  L.  E.  14  Q.  B.  D.  838);  nor  to  a  farm-servant 
occupying  a  farmhouse  as  the  landlord's  grieve  {Aindie,  1881,  1  T.  C. 
342)  ;  nor  to  a  messenger  whose  duty  it  was  not  only  to  jjrotect  the 
buildings,  but  to  perform  various  miscellaneous  services  {Standard  Life  Assur. 
Co.,  1894,  21  E.  820).  The  words  "for  the  protection  thereof,"  in  the 
section  last  cited,  ajjply  to  "  servant "  as  well  as  to  "  other  person  " ;  and 
this  construction  is  not  modified  by  44  &  45  Vict.  c.  12,  s.  24  {ih.).  The 
question  whether  the  exemption  would  cover  a  plurality  of  caretakers  has 
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becu  treated  as  open  {Standard  Life  Assur.  Co.,  per  \A.  M'Laieii :  Init  see 
Wcrjudin,  ut  supra,  per  Matliew,  J.). 

Ill  order  to  Ijriiig  a  house  or  tenement  witliin  the  exemption  it  is  n(jt 
necessary  tliat  it  be  let,  but  it  is  necessary  that  it  behnig  to  one  proprietor 
{Scottish  Widows'  Fund  Society,  1880,  7  li.  401  ;  Glasjow  and  SoiLth-Wrstcrn 
Railtvay  Co.,  1880,  7  li.  1161 ;  contra.  Commercial  Bank  of  Scotland,  1879,  1 
T.  C.  222,  per  Ld.  (Ordinary)  Curriehill).  In  the  second  place,  it  must  lie 
"occu})ied  solely  for  tiie  purposes  of  any  trade  or  business,  or  of  any  ])ro- 
fessiou  or  calling,  by  which  the  occupier  seeks  a  livelihood  or  jjrolit." 
Kegard  must  be  had  to  the  primary  purpose  for  which  tlic  premises  are 
occupied  ;  aiul  if  it  be  clear  that  in  respect  of  their  primary  purpose  they 
would  be  exempt,  they  are  not  chargeable  l»ecause  they  are  occasionally 
used  for  other  purposes  (Glasyovj  Coal  Excliawjc  Co.,  1879,  6  li.  850).  The 
exemption  does  not  aytply  to  a  hotel,  although  used  entirely  by  guests  and 
hotel  servants,  the  landlord  living  elsewhere  {Dour/las,  1879,  7  R.  229 : 
Smith,  1892,  19  11.  405);  nor  to  buildings  occupied  for  purposes  of 
philosophical  or  scientific  discussion  (Corporation  of  Glasrjow,  1880,  8  E.  17  ; 
London  Library,  62  L.  T.  E.  466) ;  nor  to  premises  occupied  in  part  for  the 
business  of  someone  other  than  the  occupier  {Smiles,  1889,  17  E.  151);  nor 
to  a  house  occupied  I  ly  a  large  landed  proprietor  as  an  estate  office  {Muat, 
1S90,  17  E.  371). 

It  has  already  been  observed  that  the  exempting  Acts  57  Geo.  in.  c.  25, 
s.  1,  and  5  Geo.  iv.  c.  44,  s.  4,  as  amended  by  30  &  31  Vict.  c.  90,  s.  25, 
apply  only  to  whole  tenements  or  to  parts  of  tenements  belonging  to 
different  owners,  and,  as  such,  separately  assessed ((r/fts^o?/.''  and  South-  Western 
liaihray  Co.,  1880,  7  E.  1161  ;  Russell,  1881,  9  E.  261).  But  by  the  Act  41 
&  42  Viet.  c.  15,  s.  13  (1),  the  exemption  is  extended  to  the  case  of  houses 
divided  into  different  tenements  (see  (c)  below). 

{d)  Chambers. — Eule  IV.  provides  that  "  every  chamber  or  apartment 
in  any  of  the  Inns  of  Court,  or  of  Chancery,  or  in  any  college  or  hall  in  any 
of  the  universities  of  Great  Britain,  being  severally  in  the  tenure  or  oc- 
cupation of  any  person  or  persons,  shall  be  charged  thereto  as  an  entire 
house,  and  on  the  respective  occupiers  thereof "  (see  (6)  below). 

{e)  Hcdls  ;  Offices. — Eule  V.  provides  that  "  every  hall  or  office  whatever 
belonging  to  any  person  or  persons,  or  to  any  body  or  bodies  politic  or 
corporate,  or  to  any  company,  that  are  or  may  be  lawfully  charged  with  the 
payment  of  any  other  taxes  or  parish  rates,  shall  be  subject  to  the  duties 
hereby  made  payable  as  inhabited  houses ;  and  the  person  or  persons, 
l>odies  politic  or  corporate,  or  company  to  whom  the  same  shall  belong, 
shall  be  charged  as  occupier  or  occupiers  thereof "  (see  («)  above,  and  (6) 
below). 

(/)  Composite  Houses. — Eule  VI.  provides  that  "  where  any  house  shall  be 
let  in  diflercut  storeys,  tenements,  lodgings,  or  landings,  and  shall  be  in- 
hal)ited  l)y  two  or  more  ]iersons  or  families,  the  same  shall  nevertheless  lie 
subject  to  and  shall  in  like  manner  be  charged  to  the  said  duties  as  if  such 
house  or  tenement  was  inhabited  by  one  person  or  family  only ;  and  the 
landlord  or  owner  shall  be  deemed  the  occupier  of  such  dwelling-house,  and 
shall  be  charged  to  the  said  duties  ..."  (see  (6)  behiw).  Eule  XIV.  pro- 
vides that  "  where  any  dwelling-house  shall  be  divided  into  diherent  tene- 
ments, being  distinct  properties"  {i.e.  the  properties  of  distinct  owners, 
Mutual  Tontine  Westminster  Chamhers  Association,  L.  E.  1  Ex.  D.  469,  per 
Jessel,  M.  E. :  Scottish  Widows'  Fund  Society,  1880,  7  E.  491 :  Glasyow 
and  So}(th- Western  Railway  Co.,  1880,  7  E.  1161),  every  such  tenement 
shall  be  subject  to  the  same  duties  as  if  the  same  was  an  entire  house, 
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which  duty  shall  be  paid  1  >}•  the  occupiers  thereof  respectively "  (see  (6) 
below). 

The  exemption  granted  by  the  Acts  Geo.  iii.  c.  25,  s.  1,  and  5  Geo.  iv. 
c.  44,  s.  4,  as  amended  by  30  &  31  A^ict.  c.  90,  s.  25,  and  in  respect  of  non- 
occupancy  (see  (5)  below),  was  extended  to  tlie  case  provided  for  by 
Eule  VI.,  by  sec.  13  (1)  of  41  &  42  Vict.  c.  15,  which  is  as  follows: 
"  Where  any  house,  being  one  property,  shall  be  divided  into,  and  let  in, 
different  tenements,  and  any  of  such  tenements  arc  occupied  solely  for  the 
purposes  of  any  trade  or  business,  or  of  any  profession  or  calling  by  which 
the  occupier  seeks  a  livelihood  or  profit,  or  are  unoccupied,  the  person 
chargeable  as  occupier  of  the  house  shall  be  at  liljerty  to  give  notice  in 
writing,  at  any  time  during  the  year  of  assessment,  to  the  surveyor  of  taxes 
for  the  parish  or  place  in  which  the  house  is  situate,  stating  therein  the 
facts ;  and  after  the  receipt  of  such  notice  by  the  surveyor,  the  commis- 
sioners .  .  .  shall,  upon  proof  of  the  facts  to  their  satisfaction,  grant  relief 
from  the  amount  of  duty  charged  in  the  assessment,  so  as  to  confine  the 
same  to  the  duty  on  the  value  according  to  which  the  house  should,  in  their 
opinion,  have  been  assessed,  if  it  has  been  a  house  comprising  only  the 
tenements  other  than  such  as  are  occupied  as  aforesaid,  or  are  unoccupied," 
It  does  not  apply,  however,  to  an  entire  house  belonging  to,  and  entirely  oc- 
cupied by,  one  proprietor,  but  used  for  different  purposes  in  its  different 
parts  (Glasgow  and  South- Western  llaihvay  Co.,  1880,  7  E.  1161);  nor,  it  is 
thought,  to  a  house,  being  one  property,  partly  let  and  partly  retained  in 
the  proprietor's  hands  {Yorkshire  Fire  Office,  L.  E.  6  Q.  B.  D.  557,  8  Q.  B.  D. 
421;  Lord  Walsingham,  3  T.  C.  247;  Hoddinott,  L.  E.  [1896]  1  Q.  B.  169  ; 
see,  however,  Chapman,  L.  E.  7  Q.  B.  D.  136,  per  Hawkins,  J.,  and  Russell, 
1891,  9  E.  261,  per  Ld.  Pres.  Inglis),  or  let  as  a  unum  quid  to  a  tenant,  who 
sublets  part  and  occupies  the  rest  {Hoddinott,  ut  siqn'cc). 

The  requirement  of  the  enactment  is  that  the  house,  "  being  one  property, 
shall  be  divided  into,  and  let  in,  different  tenements."  In  the  case  of  the 
YorJcshire  Fire  Office  {ut  supra),  Jessel,  M.  E.,  explains  the  word  "  tenement " 
as  follows :  "  Formerly  houses  were  built  each  on  one  piece  of  ground,  each 
house  occupying  a  separate  site.  In  modern  times  a  practice  has  grown  up 
of  putting  separate  houses  one  above  the  other,  so  that  they  are  all  superim- 
posed upon  the  same  site  or  piece  of  ground.  They  are  commonly  called  houses 
built  in  separate  flats  or  in  separate  storeys ;  but  for  all  legal  purposes,  and 
for  all  ordinary  usage  purposes,  they  are  separate  houses.  Each  house  has  a 
separate  door,  is  separately  let,  is  separately  occupied,  and  has  no  connection 
with  those  above  it  or  below  it,  except  deriving  su})port  from  the  house 
instead  of  from  the  ground  below."  To  a  Scotsman  the  word  at  once  suggests 
the  mode  in  which  houses  are  occupied  in  those  large  buildings  where  the 
different  tenements  are  approached  by  a  common  stair  {Bussell,  ut  supra,  per 
Ld.  Pres.  Inglis;  see  also  Scott,  1841,  4  D.  292).  The  words  of  the 
enactment  require  that  there  be  some  physical  division  of  the  house  so  as  to 
make  separate  portions  of  it,  to  be  treated  as  separate  tenements.  _  The 
ordinary  division  of  a  house  into  different  floors  and  different  rooms  is  not 
sufficient :  it  must  be  so  constructed  that  different  portions  of  it  may  be 
used  for  the  purposes  of  separate  occupation  (cf.  Yorkshire  Fire  Office,  ut 
supra,  per  Cotton,  L.  J. :  Chapman,  ut  supra ;  Bussell,  ut  supra  (foil,  in  Clerk, 
1885,  12  E.  1133);  and  Hoddinott,  td  supra,  with  Corke,  1883,  10  E.  1128 
(foil,  in  Mshet,  1884,  11  E.  1095)).  If  two  tenements,  structurally  distinct 
— one  being  occupied  solely  for  business,  the  other  as  a  dwelling-house — 
are  let  for  a  cumulo  rent  to  the  same  tenant,  tliey  being  described  separately 
in  the  lease,  the  exemption  will  apply  {Smiles,  1886,  13  E.  730 ;  see  also 
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Allan,  1884,  21  S.  L.  II.  741):  ami  the  result  is  the  same  if  the  tenements 
he  of  such  a  character  that,  had  there  been  a  lease,  they  must  have  been 
separately  descrilted  in  it  (Allan,  1880,  16  IJ.  557). 

(4)  Exemptions. — In  addition  t(j  the  exemptions  already  noted,  tlie  Act 
Geo.  III.  c.  55,  Sched.  B,  relieves  of  duty  :  (I.)  "  Any  house  belonging  to  His 
Majesty,  or  any  of  the  Eoyal  Family,  and  every  public  office  for  which  the 
duties  heretofore  payable  have  been  ]»aid  l)y  His  jMajesty,  or  out  of  the 
])ublic  revenue";  and  (IV.)  "any  lidsjiital,  charity  school,  or  house  provided 
lor  the  reception  of  pour  persons, .  . .  providetl  that  an  assessment  shall  be  duly 
made  in  e^'ery  such  case,  and  the  fact  be  truly  returned  in  manner  directed 
by  this  Act  in  other  cases  of  exemption  from  the  said  duties,  and  the  ex- 
enqition  l)e  allowed  by  the  commissioners  .  .  .  ."  The  latter  exemption 
does  not  include  the  case  of  an  hospital  founded,  but  not  maintained,  by 
charity,  and  carried  on  at  a  profit  by  means  of  paying  patients  {Nccdham, 
L.  \\.  21  Q.  B.  D.  430);  or  of  a  self-supporting  lunatic  asylum  founded  by 
charity,  governed  gratuitously,  and  possessed  of  two  mortifications,  in  respect 
of  which  two  indigent  lunatics  were  maintained  at  less  than  actual  cost,  the 
other  inmates  being  private  paying  patients,  and  pauper  lunatics,  the  cost 
of  whose  maintenance  was  defrayed  by  the  District  Lunacy  Board  {Dundee 
Royal  Lunatic  Asylum,  1895,  22  E.  784).  The  case  is  different  where  there 
is  a  substantial  chaiitable  endowment,  ]>aying  patients  being  also  taken  at 
remunerative  rates  (Cawsc,  L.  B.  [1891]  1  Q.  B.  585).  Thus  the  applicability 
of  the  exemption  does  not  depend,  in  such  a  case,  upon  whether  the  insti- 
tution tloes  or  does  not  in  any  particular  year  receive  from  patients  payments 
enaljling  it  to  pay  its  way.  The  question  is.  What  is  the  character  of  the 
institution  itself  ?  (ik,  per  Charles,  J.)  :  and  its  character  is  to  be  determined 
by  looking  not  to  its  origin,  but  to  its  status  at  the  time  of  assessment 
(Charterhouse  School,  L.  E.  25  Q.  B.  D.  121).  Buildings,  in  so  far  as  they 
are  necessary  parts  of  institutions  which  fall  under  the  exemption,  are 
exempted  when  they  are  so  situated  within  the  grounds  of  the  institution 
to  which  they  belong  as  to  be  reasonably  within  it  (Cungvcvc,  oo  L.  J.  ^1.  C. 
per  Blackburn,  J.).  Accordingly,  a  house  within  the  precincts  of  an  infirmary, 
wherein  the  medical  superintendent  is  required  to  live,  whether  by  Statute 
(Jcjjson,  L.  E.  1  Ex.  D.  151),  or  by  minute  of  the  managers  and  by  the 
exigencies  of  the  hospital  (Fasson,  1883,  10  E.  870),  is  exempted.  As  to  a 
chaplain's  house,  see  Jcpson  and  Fasson,  ut  siqn-a.  As  to  "  charity  school," 
see  Southiuell,  L.  E.  [1895]  2  i}.  B.  487  ;  Charterhouse,  ut  supra. 

(5)  Chanrjc  of  Occupancy ;  Non-Occupancy;  Cai'ctalrr. — As  administered 
in  Scotland,  the  statutory  rules  (contained  in  43  Geo.  in.  c.  161,  s.  15 ;  48 
Geo.  III.  c.  55,  Scheds.  A  and  B ;  57  Geo.  iii.  c.  25,  s.  1 ;  6  Geo.  iv.  c.  7,  ss.  2, 3  : 
2  &  .3  Will.  IV.  c.  113,  s.  3;  14  &  15  Vict.  c.  36)  have  effect  as  follows: 
A  house,  unoccupied  at  the  time  of  making  the  assessment,  is  entered  in  tlie 
assessment  at  the  annual  rent  at  which  it  might  be  let.  If  it  come  into 
occupation  during  the  year  of  assessment,  it  is  charged  as  from  the  com- 
mencement of  tlie  occupation.  Where  the  occupier  or  tenant  shall,  whether 
at  the  determination  of  the  lease  or  not,  quit  the  house  after  assessment,  the 
duty  is  discharged  for  the  period  during  which  the  house  shall  be  unoccupied. 
If  a  house  be  not  built  or  completed  for  occupation  at  the  time  of  assess- 
ment, and  be  occupied  thereafter,  the  duty  is  charged  only  for  that  part  of 
the  year  during  which  it  was  actually  occupied.  A  house,  wholly  unfur- 
nished at  the  time  of  assessment,  bond  fide  quitted  by  the  owner  or  tenant, 
is  deemed  an  mioccu|tied  house  although  committed  to  a  person  or  servant 
as  caretaker.  In  the  case  of  Ainslic  (Assessed  Tax  Ca.'^cs,  Scotland,  845)  it 
was  held,  overruluig  previous  cases,  that  a  house  furnished  but  unoccupied 
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during  the  year  of  assessment  escaped  the  duty.  In  England,  the  practice 
is  different  (see  English  Tax  AjJpeal  Cases,  1563, — disregarded  in  Ainslie's 
case).  See  the  observations  of  Ld.  Pres.  Inglis  in  Corporation  of  Glasgow, 
1880,  8  E.  17,  quoted  above  (3)  (a) ;  and  note  the  terms  of  48  Geo.  iii.  c. 
55,  Exemption  V.  Where  a  person  has  occupied  a  liouse  for  the  purposes 
exempted  by  the  Acts  57  Geo.  iii.  c.  25,  and  5  Geo.  iv.  c.  44,  as  amended  by 
30  &  31  Vict.  c.  90,  s.  25  (see  (3)  (e)  above),  for  a  lesser  period  than  tlie 
year  of  assessment,  the  commissioners  may,  on  exemption  being  claimed  as 
provided  in  those  Acts,  discharge  the  assessment. 

(6)  Persons  Chargeable ;  The  Occupier. — The  duties  are  to  be  charged  on 
the  occupier  (48  Geo.  iii.  c.  55,  Sched.  ]>,  Eule  I.;  see  Clifton  College, L.  E.  [189G] 
1  Q.  B.  432;  Charterhouse  School,  L.  E.  [1896]  1  Q.  B.  437).  The  landlord 
or  owner  is  to  be  deemed  the  occupier  where  the  house  is  let  in  different 
storeys,  etc.  (see  (3)  (/)  above).  But  where  the  house  is  divided  into  differ- 
ent tenements,  being  distinct  properties,  each  such  tenement  is  chargeable 
as  an  entire  house,  and  the  duty  is  payable  by  the  occupiers  thereof  re- 
spectively (see  ih.).  As  to  the  case  of  chambers  and  halls  or  offices,  see  (3) 
(d)  and  (c)  above.  Where,  by  virtue  of  these  rules,  the  duties  are  charged  on 
the  landlord  or  owner,  and  the  landlord  or  owner  does  not  reside  in  the 
parish  or  place  in  wliich  the  house  is  situate,  or  has  not  sufficient  goods  or 
chattels  in  the  parish  or  place  whereon  the  duties  may  be  levied,  or  has  not 
paid  the  duties,  then  the  collector  may  demand  the  same  from  the  tenant 
or  occupier,  and  recover  the  duties  from  him  as  if  they  were  charged  upon 
him.  Such  tenant  or  occupier  shall  deduct,  and  the  landlord  or  owner 
shall  allow,  the  amount  of  the  duties  paid  by  the  former  from  the  rent 
payable  to  the  latter  (43  Geo.  ill.  c.  161,  s.  55;  48  Geo.  iii.  c.  55,  Sched.  B, 
liule  VI.). 

It  is  to  be  observed  that  the  occupation  of  a  lodger  is  that  of  his  land- 
lord— of  a  servant,  that  of  his  master  (Bent,  L.  E.  3  Ex.  D.  66 ;  Scottish 
IVicloivs'  Fund,  1880,  7  E.  491;  Cheapc,  1888,  16  E.  144;  British  Linen 
Co.  Bank,  1892,  3  T.  C.  198 ;  cf.  Russell,  1888,  15  E.  (H.  L.)  51 ;  Tennant, 
1892,  19  E.  (H.  L.)  1).  In  the  case  of  The  Commercial  Bank  of  Scotland, 
1879,  1  T.  C.  222,  the  bank  was  held  to  be  occupier  where  its  agent,  with 
its  consent,  let  the  house  granted  to  him  by  it  to  a  third  party. 

(7)  Bates  of  Duty.— The  amount  of  the  charge  depends  not  only  upon 
the  annual  value  (see  (10)  below),  but  upon  the  purpose  and  manner  of  the 
use.  Accordingly,  where  the  dwelling-house,  etc.,  is  of  an  annual  value  not 
exceeding  £40,  the  rate  of  duty  is  2d.  for  every  20s.  of  annual  value ;  where 
the  value  exceeds  £40  and  does  not  exceed  £60,  the  rate  is  4d. ;  and  where 
the  value  exceeds  £60,  the  rate  is  6d.  (14  &  15  Vict.  c.  36,  Schedule ; 
53  &  54  Vict.  c.  8,  s.  1) ;  provided  always  that  the  dwelling-house — 

"  Shall  be  occupied  by  any  person  in  trade  who  shall  expose  to  sale  and 
sell  any  goods,  wares,  or  merchandise  in  any  shop  or  warehouse,  Ijeing  part 
of  same  dwelling-house,  and  in  the  front  and  on  the  ground  or  basement 
storey  tliereof "  (14  &  15  Vict.  c.  36,  Schedule). 

"  Shall  Ijc  occupied  by  any  person  who  shall  Ijc  duly  licensed  by  the 
laws  in  force  to  sell  therein  Ijy  retail,  beer,  ale,  wine,  or  other  liquors, 
although  the  room  or  rooms  thereof  in  which  any  such  liquors  shall  be 
exposed  to  sale,  sold,  drunk,  or  consumed,  shall  not  be  such  shop  or 
warehouse  as  aforesaid  "  {ih.) ; 

"  Shall  be  occupied  by  any  person  who  shall  carry  on  in  the  said 
dwelling-house  the  business  of  an  hotel-keeper,  or  an  inn-keeper  or  coffee- 
house keeper,  although  not  licensed  to  sell  therein  l)y  retail,  beer,  ale,  wine, 
or  other  liquors  .  .  ."  (34  &  35  Vict.  c.  103,  s.  31  ;  this  enactment  was  held 
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to  ajjply  to  a  hydropathic  estahlishiiient,  SlratJicarn  Hydropathic  Co., 
1881,  8  \{.  798); 

"  Shall  he  a  farmhouse  occupied  l)y  a  tenant  or  farm- servant,  and  hand  fide 
used  for  llie  purposes  (jf  hushuudry  only"  (14  &  15  Vict.  c.  36,  Schedule). 
A  farmhouse  is  regarded  as  entitled  to  this  relaxation,  although  occupied 
by  a  person  who  combines  with  the  calling  of  farmer  some  other  calling 
(see  Assessed  Tax  Cases,  Scotland,  273,  28H,  449,  452,  GIO,  611,  612,  1042; 
Rankine,  Land oiviier ship,  731),  unless  the  premises  are  used  maiidy 
otherwise  than  as  a  farmhouse  (see  ib.,  211,  286,  287,330,  368,450,  609, 
643,  763,  1089  ;  lianldne,  ib.). 

Where  such  dwelling-house  shall  not  be  occupied  and  used  for  any  such 
purpose  and  in  manner  aforesaid,  there  shall  he  charged  3d.  for  every  20s. 
of  the  annual  value  thereof,  where  the  ainiual  value  does  not  exceed  £40, 
6d.  where  it  exceeds  £40  but  does  not  exceed  £60,  and  9d.  where  it 
exceeds  £60  (14  &  15  Vict.  c.  36,  Schedule;  53  &  54  Vict.  c.  8,  s.  25). 

Sec.  26  (1)  of  the  Act  last  cited  provides  that  where  any  such  dwelling- 
house  is  occupied  in  any  year  by  a  person  for  the  main  jturpose  of  letting 
furnished  lodgings  therein  as  a  means  of  livelihood,  such  person  may  before 
1  July  register  his  name  in  a  list  of  lodging-house  keepers  kept  by  the 
clerk  to  the  general  commissioners,  and  after  such  registration,  and  before 
1  October,  he  may  apply  to  the  said  connnissioners  for  reduction  of  the 
rate  of  charge  from  9d.  to  6d.,  or  for  the  further  reduction  of  the  reduced 
rate  of  6d.  to  4d.,  or  of  3d.  to  2d. ;  and  on  proof  of  the  facts  to  the  satisfac- 
tion of  the  commissioners,  they  sliall  reduce  or  amend  the  cliarge  or 
amount  accordingly. 

Sec.  26  (2)  of  the  same  Act,  as  amended  l)y  the  Act  54  &  55  Vict.  c.  25, 
s.  4  (1),  provides  that  where  a  house  is  originally  l)uilt  or  adapted  by 
additions  or  alterations,  and  used,  for  the  sole  purpose  of  providing  separate 
dwellings,  and  the  annual  value  of  each  dwelling  in  the  house  does  not 
amount  to  £20,  tlie  house  shall  be  discharged  of  liability  to  house  tax  on 
production  of  a  certificate  l)y  the  medical  officer  of  health  (see  below)  that 
the  liouse  is  sanitary,  and  affords  suitable  acconnnodation  for  those 
inhabiting  it ;  and  sec.  4  (2)  of  54  &  55  Vict.  c.  25  pro\ddes  that  where  a 
house  so  l»uilt  or  ada])ted  is  used,  so  far  as  it  is  used  as  a  dwelling-house, 
for  the  sole  purpose  of  providing  separate  dwellings  of  an  annual  value  not 
exceeding  £40  for  each  dwelling,  then,  on  production  of  a  like  certificate, 
the  house  shall  l)e  discharged  of  lial)ility  in  respect  of  any  dwelling  therehi 
of  an  annual  value  l)elow  £20,  and,  quoad  the  rest  of  the  house,  the  rate 
shall  be  reduced  to  3d.  for  every  20s.  of  annual  value.  In  Scotland, 
"  medical  oflicer  of  health  "  means  a  medical  officer  within  the  meaning  of 
the  Public  Health  (Scotland)  Act,  1867  (53  &  54  Vict.  c.  8,  s.  26  (2)).  ^As 
to  the  procedure  in  obtaining  the  certificate  and  the  employment  of  a 
(jualified  sul)stitute,  see  the  enactment  last  cited. 

(8)  The  As.s<'ssnicnt. —  {(()  TIw  Year. — The  assessment  shall  be  made  for 
the  year,  commencing  the  24th  day  of  May  and  ending  on  the  followin^^  23rd 
day  of  ]\Iay  inclusive  (43  &  44  Vict.  c.  19,  s.  48  (2)  (b)).  (b)  The  Place.— Where 
a  dwelling-house  is  situate  within  more  parishes  or  places  than  one,  it  is 
charged  as  an  entire  house  in  such  ])arish  or  place  as  the  surveyor  mav 
deem  most  expedient;  and  he  shall  notify  his  choice  by  a  certificate  to  the 
commissioners  acting  for  either  of  such  parishes  or  places  (43  Geo.  III.  c.  161, 
s.  10).  If  a  question  arises  as  to  the  parish  in  which  a  person  should  be 
assessed,  the  Board  of  Inland  Revenue  may  determine  it  (4."'  viv:  44  Vict, 
c.  19,  s.  53  (2)).  If  there  is  doubt  as  to  the  parish  in  which  any  lands  are 
situate,  or  if  such  lands  are  extra-parochial,  the  Board  of  Inlaml  Revenue 
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iiiav,l)v  writttMi  order,  direct  that  for  house  duty  purposes  the  lands  shall  be 
deemed  to  be  within  such  neighbouring  parish  or  division  as  the  Board 
may  think  convenient ;  and  the  Board  may  revoke  such  order,  and  sub- 
stitiite  any  other  order  therefor  as  often  as  they  think  expedient  {ib.  s.  54). 
(t;)  General  Machinery. — The  provisions  of  the  Act  last  cited  as  to  the 
examination  of  assessments  (s.  51),  errors  of  description  in  the  assessment 
(s.  55),  allowance  of  assessments  (s.  56),  double  assessments  (s.  60),  assess- 
ment books  (s.  61),  omissions  from  first,  and  from  additional  first 
assessments  (s.  63),  amended  returns  (ss.  64-66),  appeals  against  surcharges 
(ss.  67,  68),  supplementary  assessments  (s.  69),  and  charge  duplicates 
(s.  70),  apply  to  income  tax  as  well  as  house  duty.  House  duty  appeals  are 
conducted  in  the  same  manner  as  appeals  under  Schedule  A  of  the  Income 
Tax  Acts  (s.  57) ;  and  the  provisions  of  sec.  52  as  to  the  amendment  of 
assessment  apply  not  only  to  house  duty,  but  to  the  duties  charged  under 
Schedules  A,  B,  and  E  of  the  Income  Tax  Acts.  As  to  all  these  provisions, 
see  Income  Tax. 

Observe  that  sec.  59,  which  determines  the  procedure  (originally  intro- 
troduced  by  37  Vict.  c.  16,  ss.  8-10)  for  obtaining  the  opinion  of  the  High 
Court,  applies  both  to  the  Income  Tax  Acts  and  to  the  House  Duty  Acts. 
See  Income  Tax. 

The  same  observation  applies  to  the  provisions  of  sees.  49  and  50  as  to 
assessors'  certificates,  and  as  to  the  estimates  of  the  amount  to  be  charged 
in  default  of  returns.  See  Income  Tax.  The  surveyor's  certificate  must 
contain  the  particulars  of  every  dwelling-house,  inhabited  or  uninhabited, 
within  the  place  for  which  he  acts,  its  annual  value  (see  (10)  below),  the 
name  and  surname  of  the  occupier,  the  amount  of  duty  payable  by  him, 
and  the  name  and  surname  of  every  person  claiming  exemption,  together 
with  the  grounds  of  his  claim  (43  Geo.  iir.  c.  161,  s.  62). 

It  is  to  be  observed  that  an  assessor  is  empowered,  at  seasonable  times, 
to  view  and  examine  each  dwelling-house  in  order  to  ascertain  its  annual 
value ;  and,  for  doing  so,  may  pass  through  any  house,  and  go  into  any 
court,  yard,  back  side,  or  premises  thereunto  belonging,  and  externally  to 
view  and  inspect  the  premises.  He  may  do  this  twice  a  year  {il.  s.  60) ; 
and  a  similar  power  is  conferred  on  him  of  inspecting  buildings,  in  respect 
of  wliich  exemption  is  claimed,  under  the  Act  57  Geo.  in.  c.  25,  s.  2. 

If  an  assessor  omit  to  charge  according  to  the  annual  rent  at  which  the 
dwelling-house  is  really  and  hond  fide  worth  to  be  let,  he  shall,  whether  the 
occupier  be  or  be  not  entitled  to  be  discharged  from  the  assessment,  forfeit 
for  every  such  neglect  a  sum  not  less  than  £5,  nor  exceeding  £20  (43 
Geo.  III.  c.  161,  s.  10). 

(9)  Collection ;  liccovcry ;  Certificate  of  Removal ;  Becciiit  and  Account. — 
Tlie  jjro visions  of  the  Act  43  &  44  Vict.  c.  19,  as  to  collection  (ss.  82-85), 
recovery  (s.  97),  certificates  of  removal  (s.  90,  as  amended  by  47  &  48  Vict, 
c.  62  8.  7),  and  receipt  and  account  (Part  VII.)  apply  both  to  house  duty 
and  income  tax,  and  are  dealt  witli  under  the  latter  heading.     See  Income 

Tax. 

(10)  Annual  Value;  Ascertainment  o/".— The  provisions  of  the  Lands 
Valuation  (Scotland)  Act,  1854,  as  amended  by  subsequent  enactments, 
regulate  the  ascertainment  of  "  tlie  annual  rent "  at  which  the  subjects  "  are 
really  and  lond  fide  worth  to  be  let"  (43  Geo.  III.  c.  161,  s.  10),  or  "the 
annual  value  "  (14  &  15  Vict.  c.  36,  s.  1).  In  such  matters  the  valuation 
roll,  when  made  up  by  officers  of  the  Inland  Revenue,  is  conclusive,  so  far 
as  that  dejjartment  is  concerned  (20  &  21  Vict.  c.  58,  s.  3 ;  Mcnzies,  1878,  5 
R.  531).     AVhen  not  so  made  up,  the  question  of  value  is  open  to  general 
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inquiry.  Where,  in  a  case  in  which  the  assessor  was  not  an  ofiicer  of  the 
Inland  IJevenue,  it  appeared  upon  the  face  of  a  lease  that  the  so-called 
rent  was  |)ayal)le  in  part  for  soniethiuff  not  assessable  to  house  dutv,  it  was 
held  that  the  conunissiuners  were  hound  to  in(piire  how  much  of  the  rent 
was,  and  how  much  was  not,  payable  in  respect  of  the  assessable  subjects 
{Ccunjjlcll,  1879,  7  E.  82).     See  also  (8)  above. 

[Dowell,  The  House  Tax  Laivs,  1893 ;  Rankine,  Zaiulowtiershijy  in  Scotland.'] 


Inhibition. — Inhibition  is  a  personal  prohibition,  at  the  instance 
of  a  creditor,  restraining  the  person  inhibited  from  contracting  any  debt,  or 
granting  any  deed,  l)y  which  any  part  of  his  lands  may  be  alienated  to  the 
prejudice  of  the  inhibitor  (Ersk.  Ji.  xi.  2).  It  is  available  either  as  an 
intermediate  security  employed  wliile  the  creditor's  claim  is  future  or 
contingent  or  still  in  dependence,  or  as  part  of  the  execution  by  a  creditor 
for  a  debt  already  li(piidated,  payment  of  whicii  he  is  about  to  enforce  by 
diligence  (Bell,  Com.  ii.  13G).  It  corresponds  closely  to  arrestment  in 
the  case  of  moveables,  and  to  a  large  extent  is  governed  by  the  same  rules. 

Inhibition  may  proceed  on  a  liquid  ground  of  debt  immediately  exigible, 
a  decree  of  a  Court  or  a  decree  of  registration,  provided  it  is  not  a  decree 
under  the  Small  Debt  Act  or  under  the  Debts  Eecovery  Act  (Lamont,  18G7, 
6  M.  84).  It  may  be  founded  also  upon  an  action  coucludiug  for  the 
payment  of  a  sum  of  money  as  presently  due.  On  the  principle  that 
diligence  is  not  in  general  competent  for  a  future  or  contingent  debt, 
inhibition,  like  arrestment,  cannot  proceed  upon  an  action  to  enforce  a 
claim  of  that  character,  unless  tlie  debtor  is  vcrgens  ad  ino2)iuiii  or  in 
meditatione  fwjm  {Anderson,  1848,  11  D.  118;  Love,  1865,  3  M.  339; 
Symington,  1875,  3  E.  205).  In  an  action  of  count  and  reckoning,  where  it 
appeared  from  the  summons  that  the  balance  might  be  on  either  side, 
diligence  was  allowed,  but  witli  some  hesitation  {Telford's  Exor.,  ISGG,  4 
M.  3G9).  And  in  one  case,  where  the  debtor  had  been  twice  charged 
for  payment  of  certain  arrears  of  interest,  diligence  for  future  interest 
was  held  competent,  though  without  further  proof  that  he  was  vergens  ad 
inopiam  {Campbell,  1848,  fO  D.  149G). 

The  action  founded  on  must  be  one  with  pecuniary  conclusions  other 
than  a  conclusion  for  expenses  {Weir,  1870,  8  M.  1070;  Stafford, 
1875,  3  E.  148).  Inhibition  is  not  competent  on  an  action  of  declarator  or 
reduction  alone,  or  on  a  consistorial  action  without  pecuniary  conclusions 
{Kitchen,  1871,  0  M.  9G6),  but  it  is  competent  on  an  action  of  separation  and 
aliment  {Thomson,  1828,  7  S.  1 ;  cf.  Gordon,  1827,  5  S.  544;  Burns,  1879,  7 
E.  355).  If  competent,  it  covers  interest  on  the  principal  sum  sued  for 
{Macdonedd  t(:  Halkct,  1825,  3  S.  494).  Where  the  expenses  of  process  are 
awarded,  these  also  are  covered  by  it  {Wujht,  1822,  1  S.  395;  May  v. 
Malcolm,  1825,  4  S.  7G) ;  and  it  has  been  lield  that  where  expenses  were 
found  due  to  tlie  defender,  though  not  modified  or  decerned  for,  inhibition 
for  these  expenses  was  competent  at  his  instance  against  the  pursuer,  who 
was  making  away  with  his  heritage  ( Wilkie,  25  Feb.  1815,  F.  C. ;  but  see 
Jack,  1880,  7  E.  4G5).  The  dependence  of  an  action  against  a  firm  has 
been  held  to  found  inhibition,  otherwise  competent,  against  the  heritable 
estate  of  an  individual  partner  {Eicing  &  Co.,  1860,  22  D.  1347). 

A  general  mandate  to  an  agent  to  recover  a  debt  includes  authority 
to  use  inhibition  {Clarke,  1888,  15  E.  569). 

Procedure. — The  old  forms  have  been  greatly  simplified  by  recent 
enactments.      Inhibition    proceeds    on    letters    passing    the    signet,    the 
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warrant  for  signeting  being  obtained  by  production  of  a  Fiat  ut  pctitur 
duly  obtained  in  the  Bill  Chamber  on  a  bill  presented  along  with  a  proper 
ground  of  debt,  or  along  with  a  depending  summons  on  which  the  inhibition 
"Fs  to  be  raised  (A.  S.,  18  Nov.  1871,  s.  1.  For  forms,  see  Jurid.  Styles, 
3rd  ed.,  iii.  271  et  seq.).  The  bill  must  set  forth  fully  the  grounds 
of  debt  which  justify  the  creditor  in  asking  for  the  diligence  (Stevens, 
1873,  11  M.  772;  Clarke,  1888,  15  E.  569).  The  dependhig  summons 
may  be  at  any  sta«j;e  prior  to  final  decision  in  the  House  of  Lords 
(ffe)wi,  1774,  Mor.  7007  ;  Countess  of  Haddiwjlon,  1822,  1  S.  387).  The 
old  form  of  letters  is  still  competent  (Jurid.  Styles,  2nd  ed.,  iii.  526), 
but  an  abbreviated  form  has  been  provided  by  Statute  (31  &  32  Vict. 
c.  101,  s.  156,  Sched.  QQ).  It  is  addressed  to  messengers-at-arms,  and, 
after  setting  forth  the  document  on  which  the  creditor  founds,  charges 
them  to  inhibit  the  debtor  "  from  selling,  disponing,  conveying,  burdening, 
or  otherwise  affecting  his  lands  or  heritages  to  the  prejudice"  of.  the 
creditor.  It  is  served  on  the  debtor  personally  or  at  his  dwelling-place,  or, 
if  he  is  furth  of  Scotland,  edictally. 

Formerly  this  was  the  only  method  of  raising  inhibition.  It  is  now 
competent  to  insert  in  the  Will  of  a  summons  passing  the  signet  a  warrant 
of  inhibition,  which  has  the  same  force  and  effect  as  the  letters  (31  &  32  Vict, 
c.  100,  s.  18,  where  a  form  is  given).  The  warrant  may  be  executed  either 
when  the  summons  is  served  or  at  any  time  thereafter.  After  execution, 
the  letter  or  the  summons  (the  latter  of  which  must  include  the  warrant  of 
inhibition,  but  not  necessarily  the  condescendence  or  note  of  pleas  in  law) 
must  be  registered  with  the*^  execution  thereof  in  the  General  Eegister  of 
Inhibitions.  Such  registration  is  declared  to  be  equivalent  to  the  i)ublica- 
tion  and  registration  formerly  in  use,  and  from  the  date  of  registration  in 
either  case  "the  inhibition  is  held  to  be  duly  intimated  and  published  to  all 
concerned  (31  &  32  Vict.  c.  64,  s.  16;  c.  100,  s.  18;  c.  101,  s.  155).  The 
inducicc  are  the  same  as  in  the  case  of  summonses  before  the  Court  of 
Session  (31  &  32  Vict.  c.  100,  s.  14). 

It  has  been  said  that  the  procedure  by  bill  and  letters  of  inhibition  is 
still  the  appropriate  course  where  the  diligence  is  used  on  the  dependence 
in  security  of  a  future  debt,  in  order  that  the  debtor  may  have  an 
opportunity  of  answ^ering  the  allegation  that  he  is  veryens  ad  inopiam 
(Symington,  1875,  3  E.  205,  per  Ld.  Pres.  Inglis,  at  p.  206).  In  most  cases, 
however,  even  where  this  procedure  is  adoped,  the  warrant  is  granted  by 
the  Bill  Chamber  Clerk,  and  the  inhibition  ordinarily  passes  without  any 
opportunity  being  given  to  the  debtor  of  appearing  at  all. 

Inhibition  takes  effect  from  the  date  of  registration.  Where  it  is  raised 
on  the  dependence,  it  is  suspended  during  the  process,  but  the  effect  draws 
back  to  the  date  of  registration  on  decree  being  obtained.  But  a  pre- 
liminary notice,  containing  the  names  and  designations  of  the  parties  by  and 
against  wlioni  the  inhibition  is  used,  and  the  date  of  signeting,  may  be 
reo-istered,  even  before  execution.  Where  this  is  done,  and  the  inhibition 
wi1,h  the  execution  thereof  is  registered  within  twenty-one  days  thereafter, 
the  effect  of  the  inhibition  draws  back  to  the  date  of  the  registration  of 
the  notice  (31  &  32  Vict.  c.  101,  s.  155,  Sched.  PP). 

The  expenses  of  using  inhibition  on  the  dependence  of  an  action  are 
held  not  to  form  part  of  the  expenses  of  process,  and  are  never  awarded  as  a 
part  of  these  (Taylor,  25  January  1820,  F.  C).  The  principle  is  that 
"  the  using  of  diligence  on  the  dependence,  however  necessary  it  may  be  to 
make  a  pursuer's  decree  effectual  when  obtained,  has  nothing  to  do  with 
obtaining  that  decree,  which  is  the  sole  object  of  the  action"  (Symington, 


IXIIIJilTION  353 

1874,  1  l:.  lUUG,  per  Ld.  Pres.  Inglis,  ;it  p.  1007;  Black,  1887,  1-1  R. 
678).  Cuusistorial  causes  are  not  excepted  from  this  rule  {Symiiujton, 
svpra).     Tliese  expenses  must  1)e  recovered  separately. 

As  in  tiie  case  of  other  forms  of  diligence,  vitiations  and  material 
erasures  in  the  letters,  executions,  or  service  copies  are  fatal  to  inhibitions. 
Thus,  a  misdescription  in  the  service  copy  of  one  of  several  documents  on 
which  the  inhibition  proceeded  was  held  sufficient  to  render  the  diligence 
ineHectual  so  far  as  founded  on  the  debt  contained  in  that  document 
{Burleijli  V.  Fcani,  1848, 10  D.  1517).  An  error  in  stating  the  amount  of  the 
debt  in  the  record  is  equally  fatal  {Cooke,  1850,  13  J).  157;  Malcolm, 
184G,  8  D.  1201,  afi\l.  1849,  G  Bell's  App.  359).  Where  the  debtor  was 
furth  of  Scotland,  the  fact  that  the  words  "  olUce  of  Edictal  Citation  "  in 
the  warrant  were  written  on  an  erasure,  was  held  to  nullify  the  inhibi- 
tion {Biirlciyh  v.  Horwood,  1848,  10  U.  1512).  An  error,  such  as  a  mistake 
in  the  debtor's  Ciiristian  name  in  the  letters,  produces  the  same  result 
{Walker,  1853,  16  D.  226).  The  omission  in  the  entry  in  the  minute-book 
of  the  names  of  two  out  of  three  debtors  against  whom  the  inhibition  was 
to  be  raised,  rendered  the  diligence  ineffectual  quoad  the  two  omitted 
{Park,  1838,  16  S.  1363). 

Subjects  aj^ected  hy  Inhibition. — In  their  old  form,  letters  of  inhibition 
were  directed  against  the  debtor's  whole  estate,  both  heritable  and  moveable. 
It  has,  however,  long  been  settled  that  only  heritage  is  affected  by  it 
{Braco,  1623,  Mor.  7016  ;  Stair,  iv.  50.  5),  and  in  the  modern  statutory  form 
the  inhibition  is  directed  only  against  "  lands  or  heritages  "  (31  &  32  Vict, 
c.  100,  s.  18;  c.  101,  s.  156,  Sclied.  QQ).  Arrears  due  to  the  inhibited 
debtor  on  a  debitum  fuiuli  are  moveable,  and  are  therefore  not  affected 
{Scott,  1750,  Mor.  6988).  All  heritable  subjects  are  affected  by  it,  with  a 
possible  exception  in  the  case  of  heritable  bonds  on  which  no  infeftment 
has  been  taken.  As  to  the  latter,  doubts  have  been  entertained  (Dirleton, 
101;  Stewart,168;  Stair,  iv.  50.  2;  More,  A^tes  to  Stair, -^26;  Bell,Com.u.  136). 
]]ut  it  has  been  decided  that  a  heritable  bond  which  has  once  been  feudalised, 
and  has  then  been  assigned,  cannot  after  inhibition  be  further  transferred, 
notwithstanding  that  the  right  of  the  disponer  who  is  inhibited  is  only 
personal  (Low,  G  December  1814,  F.  C. ;  and  see  Dryburgk,  1896,  24  E.  1, 
per  Ld.  Kincairney,  at  p.  3).     (See  Fixtures.) 

Inhibition  formerly  covered  not  only  acquisitct  but  acqidrenda,  provided 
it  was  registered  (under  the  system  of  particular  registers)  in  the  jurisdic- 
tion in  which  the  lands  subsequently  acquired  were  situated  {Ellis,  1667, 
Mor.  7020  :  Stair,  iv.  50.  17  ;  ^lov^i, Notes  to  Stair,  427  :  Frsk.  ii.  xi.  10).  The 
Particular  Eegisters  of  Inhibitions  have  been  abolished  ;  and  inhibition  does 
not  now — since  31  December  1868 — affect  lands  acquired  after  its  date,  or 
after  the  date  of  the  previous  notice,  unless  such  lands  were  at  that  date 
destined  to  the  debtor  "  by  a  deed  of  entail,  or  by  a  similar  indefeasible 
title"  (31  &  32  Vict.  c.  101,  s.  157). 

Inhibition  is  strictly  personal  to  the  debtor  inhibited,  and,  unless  renewed, 
does  not  affect  his  heir  {Roberts,  1829,  7  S.  611 ;  Mcnzics,  1841,  4  D.  257). 

Effects  of  Inldbition. — Inhibition,  which  is  ordinarily  called  a  real 
diligence,  is  in  fact  merely  negative  and  prohibitory  in  its  effects.  The 
debt  founded  on  remains  personal,  and  inhibition,  unless  followed  up  by 
adjudication,  gives  the  creditor  no  real  right  and  no  active  title  to  enforce 
payment  out  of  the  estate  affected.  It,  however,  strikes  at  all  voluntary 
deeds,  whether  onerous  or  gratuitous,  posterior  to  its  date  and  affecting  the 
debtor's  heritable  property,  and  at  all  diligence,  as  by  adjudication,  against 
such  property  founded  on  debts  contracted  subsequently  to  its  date. 
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Necessary  deeds,  i.e.  those  which  the  debtor  was  under  an  antecedent 
obligation  to  grant,  are  not  affected,  because  these  could  have  been  enforced 
before  the  inhibition  was  raised.  Such  are,  e.g.,  a  conveyance  of  lands  in 
implement  of  a  binding  minute  of  sale,  or  heritable  security  for  debt  granted 
in  fulfilment  of  a  prior  personal  obligation  to  do  so  {Licingdone,  1842,  5 
D.  1 ;  Stair,  iv.  50.  18,  19;  Ersk.  ii.  xi.  11).  It  is  otherwise  in  the  case  of 
a  heritable  i3ond  granted  in  security  of  a  prior  debt  where  there  is  no  such 
obligation  {Strachan,  1708,  Mor.  2609,  7037).  Nor  does  inhibition  destroy 
the  effect  of  a  cash-credit  heritable  bond,  recorded  prior  to  it,  as  security 
for  advances  made  subsequently  {CamphcU's  Tr.,  1870,  9  M.  252). 
Adjudications  on  anterior  debts,  not  being  voluntary  on  the  part  of  the 
debtor,  are  not  struck  at.  And  it  has  been  held  that  wliere  the  titles  of 
the  debtor's  lands  were  deposited  with  his  law  agent  after  inhibition,  the 
agent  acquired  a  security  which  might,  in  the  event  of  a  sale  of  the  estates, 
entitle  him  to  a  preference  over  the  inhibiting  creditor  on  the  price,  for 
his  business  accounts  incurred  even  after  the  inhibition  (Menzics,  1841,  4 

D.  257). 

Ordinary  administration  of  the  debtor's  property  is  not  interrupted  by 
inhibition.  He  is  not  barred  by  it  from  uplifting  and  discharging  the  rents, 
or  the  interest  of  heritable  debts  {Scott,  1750,  Mor.  6988).  He  may  grant 
leases  for  an  adequate  rent  and  of  ordinary  duration.  It  is  otherwise  where 
the  lease  is  a  mere  "  attempt  to  obtain,  in  the  form  of  a  lease,  a  security  for 
debt  which  the  creditors  could  not  have  obtained  directly  by  the  voluntary 
act  of  the  debtor  or  by  legal  diligence"  {Wedgioood,  13  Nov.  1817,  F.  C. 
386).  Thus  a  lease  was  set  aside  which  had  been  granted  in  consideration 
of  a  sum  in  name  of  grassum  and  a  certain  rent,  the  tenant  being  allowed 
to  retain  the  whole  rent  for  his  repayment  (  Wedgwood,  supra  ;  Gordon,  1780, 
Mor.  7008).  Similarly,  inhibition  was  held  to  strike  at  a  lease  for  lifty-seven 
years,  for  a  rent  clearly  inadequate,  and  giving  the  tenant  unusual  powers  of 
cutting  and  disposing  of  wood  {E.  Breadcdhane,  1802,  Hume,  Decisions, 
242).     (Bell,  Com.  ii.  142  ;  More,  Notes  to  Stair,  425.) 

Subsequent  voluntary  deeds,  and  diligence  on  subsequent  debts,  affecting 
the  heritable  estate  of  the  person  inhibited,  are  not  rendered  void  ipso  facto 
by  the  inhibition.  They  are,  however,  reducible  by  the  inhibitor  in  so  far 
as  he  is  prejudiced  by  them.  They  are  reducible  only  to  that  extent,  since 
the  inhibition  rests  solely  on  the  inhibitor's  interest.  A  decree  of  reduction 
ex  capite  inhihitionis  is,  in  effect,  equivalent  to  a  declarator  that,  notwith- 
standing the  posterior  alienation  or  burden,  the  inhibitor  is  entitled  to 
affect  the  lands  as  if  such  alienation  or  burden  had  never  been  granted. 
The  reduction  does  not  interfere  with  the  relations  of  other  creditors 
inter  se,  and  after  the  inhibitor  has  secured  what  he  would  have  received 
from  the  debtor's  estate  if  the  act  inhibited  had  never  occurred,  the  burden 
or  alienation  is  fully  effectual,  and  in  a  question  with  the  other  creditors,  is 
not  affected  by  the  reduction.  For  this  reason,  where  there  are  prior  debts 
preferable  to  his  own,  sufficient  in  amount  altogether  to  exclude  the 
creditor  inhibiting,  posterior  debts  are  not  reducible  by  him  ex  capite 
inhihitionis  (Ersk.  II.  xi.  16). 

This  right  of  reduction  gives  the  inhibitor  indirectly  this  important 
practical  advantage,  that  a  purchaser  of  the  subjects  covered  by  the  inhibi- 
tion is  entitled  before  paying  the  price  to  have  the  inhibition  discharged 
by  payment  of  the  inhibitor's  debt  (Rom,  1824,  3  S.  54).  It  affords 
a  ground  for  suspending  a  charge  to  pay  the  price.  And  where  a  voluntary 
sale  has  taken  place  sjrretd  inhihitione,  the  inhibitor  acquires  indirectly  a 
preference  on  the  price,  since  he  can  at  any  time  reduce  the  sale  so  far  as 
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u  llie  price  in  a  ([uestiuu  with  oLher  creditors  using  arreslinent,  for  examijle, 
Pter  the  sale  (Monro  of  Poyntzjicld,  1777,  Mor.  "  Inhibition,"  App.  1;  M'Lu.rc, 
8U7,  Mor.  "  Competition,"  App.  3). 


he  is  prejudiced  l)y  it  and  can  proceed  to  adjudge,  wiiile  no  other  creditor 

can  eliectually  adjmlge  after  the  sale  has  been  completed.     This  exclusive 

right  gives  liini,  even  without  actual  reduction  and  itdju<Hcation,  a  preference 

on  til        '      ' 

aftei 

1807,  Mor.  "  Competition,"  App.  3). 

The  inhiljitor  has,  however,  no  real  right,  and  is  not  entitled  merely  by 
his  inhil)ition  to  I'aid-:  on  tlie  estate  in  com])etition  with  other  creditors 
whose  right  is  real.  This  fact,  combined  witii  the  inhibitur's  right  lo  reduce 
posterior  deeds  and  diligence  founded  on  posterior  debts,  but  to  reduce 
I  hem  only  so  far  as  they  are  hurtful  to  him,  causes  considerable  disturbance 
in  the  application  of  the  ordinary  rules  of  ranking  in  the  distribution  of 
the  debtor's  estate.  Many  dillicult  questions  may  arise,  of  which  only  an 
illustration  rather  than  a  full  statement  can  here  be  given.  The  sulject  is 
elaborately  discussed  by  Professor  Bell  {Com.  ii.  139,  407  ct  scq.)  in  a 
passage  in  which  are  set  forth  his  five  well-known  "Canons  of  Itanking." 
The  rules  as  stated  by  him  have  been  judicially  approved  {Baird  dt 
Brown,  1872,  10  M.  414,  at  p.  416)  and  are  well  established.  The  general 
]»riiiciple  in  all  cases  is  that  the  inhibitor  is  to  be  neither  prejudiced 
nor  benefited  by  the  right  at  which  his  diligence  strikes.  He  is  to  draw 
I'rom  the  distribution  simply  the  amount  wdiich  he  would  have  drawn  if 
such  right  had  never  been  granted,  but  without  disturbing  the  ranking  of 
other  creditors  inter  se.  "  The  holder  of  the  excluding  right  shall  have  the 
full  benefit  of  his  preference  against  those  on  whom  it  legally  operates,  and 
this  preference  shall  not,  on  the  one  hand,  be  suffered  to  affect  creditors  not 
legally  subject  to  its  influence,  nor,  on  the  other,  to  give  advantage  to  those 
who  have  no  right  to  take  benefit  under  it "  (Bell  Com.  ii.  407 ;  Cockhurn's 
Crs.,  1709,  Mor.  2877). 

Thus  in  a  question  simply  with  the  holders  of  voluntary  heritable 
securities,  the  ordinary  rule  of  Prior  tempore  j^otior  Jure  applies,  and  the 
preference  is  determined  sulely  by  the  dates  of  their  respective  securities. 
l*rior  securities  are  not  affected  by  the  inhibition  at  all  (Camj^heU's  Tr.,  1870, 
9  M.  252).  As  regards  the  holders  of  posterior  securities,  the  inhibitor, 
though  he  is  not  entitled  to  rank  with  them,  since  his  debt  is  still  personal, 
nevertheless  draws  back  from  them  in  the  ranking  the  amount  which  he 
would  have  received  if  their  securities  had  never  been  granted.  If  the 
holders  of  these  posterior  securities  rank  pcwi  passu  inter  se,  the  burden  of 
the  inhibitor's  debt  falls  proportionally  upon  them  aU.  If  there  is  a 
preference  among  them,  it  falls  ultimately  upon  the  creditor  who  ranks 
lowest  {LU/irjow,  1747,  Mor.  G974;  Creditors  of  Langton,  17G0,  Mor.  6995). 

Adjudication  led  by  one  or  more  personal  creditors  makes  the  question 
more  complicated.  Adjudication  is  not  a  voluntary  act  of  the  debtor,  and,  so 
far  as  founded  on  prior  debts,  is  not  affected  by  the  inhibition.  Accordinglv, 
the  creditor  inhibiting  is  postponed  to  creditors  adjudging  on  such  del'ts, 
and  if  the  estate  is  insulUcient  to  satisfy  their  claims  he  is  entirely  excluded. 
He  acquires  a  preference  only  from  the  date  at  which  he  makes  his  right 
real  by  adjudging.  All  adjudications  led  within  year  and  day  of  that  first 
made  elfectual,  and  all  before  it,  rank  jjari  passu  (1661,  c.  62),  and,  subject  to 
this  rule,  the  inhibitor  may  by  adjudging  rank  jxiri  passu  with  the  creditors 
adjudging  on  prior  debts,  while  he  has  a  preference  over  those  adjudging 
on  posterior  debts.  He  may  even,  by  adjudication,  wholly  exclude  prior 
personal  creditors  who  have  failed  to  lead  adjudication  within  year  and 
day  of  his.  The  principle  is  applied  by  allocating,  in  the  first  instance,  a 
proportional  dividend  to  all  whose  rights  rank  pari  jjassu.     Effect  is  then 
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given  to  the  exclusive  right  created  by  the  inhibition  by  allowing  the 
inhibitor  to  draw  back,  from  the  posterior  creditors  at  whose  riglit  his 
inhibition  strikes,  the  dift'erence  between  the  sum  actually  allotted  to  him 
and  that  which  he  wonld  have  received  in  the  raidcing  had  the  posterior 
debts  never  existed.  "  The  inhibitor's  preference  murit  be  secured  to  him 
entirely  at  the  expense  of  the  subsequent  creditors,  while  creditors  whose 
debts  were  contracted  prior  to  the  inhibition  draw  just  what  they  would 
have  done  had  the  whole  creditors  been  ranked  2?oW  imssu"  (Baird  & 
Broirn,  1872,  10  M.  414,  per  Ld.  Pres.  Inglis,  at  p.  419). 

"Where  there  are  more  than  one  inhibition,  and  all  of  them  are  followed 
by  adjudication,  the  inhibitors  are  preferable,  not  according  to  the  dates 
of  the  inhibitions,  but  according  to  the  adjudications,  and  therefore  pari 
jjassii  if  they  adjudge  within  year  and  day  of  each  other. 

Again,  a  heritable  security  may  have  been  granted  which  is  struck  at 
by  the  inhibition,  but  is  preferable  to  adjudications  on  prior  debts.  Here 
the  same  principles  as  before  are  applied.  Tlie  heritable  creditor's  claim  is 
satisfied  prinio  loco.  The  adjudgers,  including  the  inlubitor  if  he  has 
adjudged,  draw  a  jX(H  jx^^ssu  dividend.  The  inhibitor  then  draws  back 
from  the  holder  of  the  heritable  security  the  sum  which  he  would  have 
received  in  addition  to  that  already  allotted  to  him  if  the  heritable  secuiity 
had  never  been  gYiintec\{GordonY.aam2jhell,184.1,S  D.  629,  revd.  1842,lBell's 
App.  563.  For  a  practical  application  of  these  principles,  see  the  report 
by  Mr.  James  Webster,  S.S.C,  printed  in  the  Session  Papers  of  this  case). 

The  same  rules  apply  where  the  debtor  is  sequestrated.  By  the 
Bankruptcy  Act,  1856  (19  &  20  Vict.  c.  79),  s.  102,  the  whole  heritable 
estate  of  the  bankrupt  vests  in  the  trustee  in  the  sequestration,  subject  to 
existing  preferable  securities.  The  same  section  provides  that  the  right  of 
the  trustee  shall  not  be  challengeable  on  the  ground  of  any  prior  inhibition, 
but  the  preference  to  which  such  inhibition  may  be  entitled  in  the  ranking 
is  expressly  saved.  Tlie  effect  of  this  provision  is  that  while  the  trustee 
may  realise  the  debtor's  heritable  estate,  he  must  recognise  the  inhibiting 
creditor's  preference  in  the  distribution  of  the  price  {Etving  &  Co.,  1860, 
22  D.  1347;  Baird  &  Brown,  1872,  10  M.  414).  One  important 
practical  application  of  tliis  is  in  cases  where  money  is  l)orrowed  by  an 
heir-apparent  of  entail  under  a  post-obit  bond,  or  a  bond  of  like  nature. 
Inhiljition,  as  has  been  stated,  affects  heritable  property  destined  to  the 
debtor  by  an  indefeasible  title,  such  as  an  entail,  and  it  is  commonly  used 
in  such  cases  to  secure  the  creditor's  preference  in  the  event  of  the 
borrower's  sequestration  before  the  opening  of  the  succession.  And  to 
prevent  recall  of  the  inhibition,  since  the  debt  is  future  or  contingent,  and 
tlie  borrower  may  not  be  vergens  ad  inopiam,  it  is  usual  to  insert  in  the  bond 
a  clause  in  which  the  borrower  consents  to  the  immediate  use  of  inhibition. 
Extinction,  Recall,  etc. — An  inhibition  is  "  purged  "  by  payment  of  the 
debt  on  which  it  is  founded.  The  proper  discharge  is  a  probative  deed 
granted  by  the  inhibitor  {Jurid.  Styles,  5th  ed.,  ii.  744).  This  is 
recorded  in  the  Pegister  of  Inhibitions;  or  it  may  be  recorded  in  the 
Pegister  of  Deeds,  and  on  extract  of  it  being  produced  at  the  Pegister  of 
Inhibitions  the  inhibition  is  marked  as  discharged  on  ihe  margin  of  the 
minute-book.  Any  creditor  whose  debt  is  struck  at  by  the  inhibition  may 
pay  the  inhibitor's  claim,  and  become  thereby  entitled  to  an  assignation  of 
the  debt  and  diligence  against  the  inhil)ited  debtor. 

The  threatened  use  of  inhibition,  if  malicious  and  oppressive,  may  be 
prevented  by  interdict  {Bcattic  &  Son,  1880,  7  P.  1171).  The  Court  used 
formerly  to  interpose  in  certain  cases,  sometimes  even  ex  projyrio  motu,  to 
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prevent  the  issue  or  the  registration  of  letters.  The  more  usual  practice  now 
is  to  allow  the  inhibition  to  pass,  and,  where  proper,  to  recall  it  al'terwards. 
To  ol)taiii  recall  or  restriction  of  inhibition,  the  appropriate  procedure  is  by 
])etition.  An  action  of  tleclarator  that  an  inhibition  had  fallen  by  lapse  of 
lime  has  been  dismissed  as  incompetent  {Jkiriivj  Bros.,  1824,  2  S.  G09).  At 
common  law  such  a  petition  was  competent  only  in  the  Inner  House,  as 
being  addressed  to  the  nohile  offkium  of  the  Court.  The  Court  refused  even 
to  remit  to  the  Lord  Ordinary  on  the  ]5ills  in  vacation  (Orcif/,  18GG,  4 
M.  llOij),  but  it  would  ]»rol»ably  not  refuse  to  do  so  now.  By  Statute 
a  petition  for  the  recall  ot  inhibition  on  a  depending  summons  may  be 
presented  to  the  Lord  Ordinary  before  whom  the  ease  is  enrolled,  or,  in 
vacation,  to  the  Lord  Ordinary  on  the  liills.  The  Lord  Ordinary  may  order 
answers,  and  may  recall  or  restrict  the  inliibition,  with  or  without  caution  : 
and  his  judgment  is  subject  to  review  by  reclaiming  note,  wliicli  must  be 
liresented  within  ten  days  (31  &  32  Vict.  c.  101,  s.  158).  in  practice,  a 
minute  may  be  lodged,  even  without  a  separate  petition,  and  tlie  recall  or 
restriction  granted  thereafter  on  the  motion  of  the  defender  (liarhours  Trs., 

1878,  15  S.  L.  K.  438;  Mackay,  Mannal,  577).  The  Inner  House  is  still 
tlie  proper  tribunal  where  there  is  no  depending  process,  or  where  the 
process  is  already  before  the  Court  on  a  reclaiming  note. 

The  inliil)ition  will  be  recalled  if  nimious  or  oppressive,  or  if  it  has 
been  otherwise  improperly  used  {KUchai,  1871,  9  M.  966;  Stevens, 
1873,  11  M.  772;  Symiwjton,  1875,  3  R  205).  Eecall  is  not  granted 
where  the  debt  is  immediately  exigible  and  proved  by  a  liquid  document 
{Royal  Banl-,  1729,  1  Tat.  14),  nor  usually  where  the  debtor  is  vergens  ad 
inopiam.  When  it  is  granted,  caution  is  usually  decerned  for  as  a 
condition,  the  amount  of  caution  depending  on  the  circumstances  of  the 
case  {Rohertson,  1800,  Hume,  Decisions,  242;  Gordon,  1827,  5  S.  544;  Hcr- 
hertson,  1830,  5  S.  564;  Cox,  1830,  5  S.  599;  Dove,  1865,  3  M.  339  :  Bimis, 

1879,  7  11  355;  Jccmcs,  1886,  13  E.  1153;  Johnstone,  1897,  4  S.  L.  T.  312). 
The  keeper  of  the  Eegister  of  Inhibitions  is  authorised  by  the  decree  to 
mark  the  inhibition  as  discharged  or  restricted,  and  this  is  done  by  him  on 
the  margin  of  the  record  on  the  extract  decree  being  produced. 

The  expenses  are  in  the  discretion  of  the  Court.  They  may  be  refused 
to  the  defender  even  where  the  sum  sued  for  has  been  paid  and  tlie 
pursuer  refuses  to  loose  the  inhibition  {Roij  v.  Turner,  1891,  18  E.  717: 
but  see  Robertson,  1896,  24  E.  30  ;  LicMcy,  1871,  8  S.  L.  E.  624).  Where  a 
defender  had  used  inhibition  to  secure  expenses  awarded  him  in  the  Outer 
House  (a  practice  of  which  the  Court  disap})roved),  and  the  Division  reversed 
the  judgment  and  recalled  the  diligence,  he  was  found  liable  in  the 
expenses  of  the  petition  for  recall  {Jack,  1880,  7  E.  465).  When  recall  is 
granted  by  the  Lord  Ordinary,  the  expenses,  unless  reserved,  must  be  obtained 
at  that  time.  It  has  been  held  that,  even  where  inhibition  was  recalled  onlv 
on  caution,  the  expenses  of  recall,  not  having  been  disposed  of  or  reserved, 
could  not  be  obtained  subse(|uently  by  a  motion  either  in  the  petition  for 
recall  or  in  the  process  on  the  dependence  of  which  the  diligence  was  used 
{DohUe,  1872,  10  M.  810). 

Inhibitions,  where  properly  registered,  were  at  conmion  law  subject 
only  to  the  long  negative  prescription  (Stair,  iv.  50.  23).  Uut  by  the 
Conveyancing  Act,  1874,  inhibitions  in  force  at  the  commencement  of  the 
Act — 1  October  1874 — prescribe  not  later  than  five  years  from  that  date. 
Subsequent  inhilations  prescribe  in  live  vears  from  the  date  at  which  they 
take  ell'ect  (37  &  38  Vict.  c.  94,  s.  42).  P.ut  the  inhibitor,  or  his  heirs  or 
assignees,  nury   keep   up   the   inhibition    by  recording   it,  or  a   statutory 
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memorandum  provided  by  the  Act  (Sched.  J),  before  the  expiration  of  the 
prescriptive  period.  The  effect  is  to  give  the  inhibition  force  for  another 
period  of  five  years  from  the  date  of  re-recording.  The  inhibition  or  the 
memorandum  may  be  again  recorded  within  each  subsequent  period  of 
five  years.  Inhibitions  prior  to  1  October  1874  may  be  renewed  in  the 
same  way,  but  are  not  thereby  to  be  made  efiectual  for  any  longer 
period  than,  apart  from  the  enactment,  they  would  have  been.  In  dealing 
with  modern  titles,  therefore,  the  search  in  the  Eegister  of  Inliibitions 
need  not  extend  for  more  than  five  years  against  the  successive  proprietors 
of  the  property  for  the  last  forty  years  {Jurid.  Styles,  5th  ed.,  i.  489 ; 
Bell,  Conveyancing,  ii.  715-6). 

[Stair,  'iv.  50,  iv.  20.  26,  iv.  35.  21 ;  Ersk  ii.  xi  ;  Bell,  Com.  ii.  134, 
407;  More,  Notes  to  Stair,  423;  G owdy,  Bcmkriqjfei/,  2nd  ed.,  557;  Jurid 
Styles,  3rd  ed.,  iii.  269.  For  a  history  of  inhibitions,  Eoss,  Lectures, 
iii.  459.]     See  Infeftment  ;  Civil  Tiiocess,  Abuse  of. 


Inhibition  of  a  Wife. — Inhibition  is  a  method  by  which  a 
husbaud  informs  the  public  that  his  wife  has  no  authority  to  pledge  his 
credit  for  articles  supplied  to  her.  There  is  a  presumption  that  a  wife  as 
jjrceposita  rebus  domesticis  is  entitled  to  purchase  necessaries  on  the 
husband's  credit  (Fraser,  H.  &  W.  i.  604;  DchcnUam,  1880,  6  Ai)p._Ca.  24). 
Inhibition  is  a  legal  way  of  displacing  this  presumption.  A  bill  is  passed 
in  the  Bill  Chamber  as  matter  of  course,  and  letters  of  inhibition  are  then 
framed.  The  inhibition  is  executed  by  a  messenger-at-arms  serving  a  short 
copy  upon  the  wife  or  at  her  place  of  residence  (see  the  style  in  Fraser, 
H.  &  IV.  ii.  1555;  and  Jurid.  Styles,  iii.  280).  The  only  publication 
necessary  is  to  register  the  inhibition  in  the  General  Eegister  of  Inhibitions 
(31  &  32  Vict.  c.  64,  s.  16).  The  inhibition  prohibits  the  lieges  from 
dealing  with  the  wife  without  the  special  authority  of  the  husband.  It  is 
effectual  although  the  tradesman  show  that  he  never  heard  of  it  {Tojjham, 
Mor.  App.  voce  "  Inhibition,"  No.  2 ;  Ersk.  i.  6.  26 ;  Fraser,  //.  &  W.  i.  633). 
But  inliibition  will  not  prevent  the  husband  from  being  liable  if  he  has 
failed  to  supply  his  wife  with  necessaries  (Ersk. ;  Fraser,  id  sup. ; 
AucJiinlecl:,  1675,  Mor.  5879).  The  husband  may  be  held  barred  from 
founding  on  the  inhibition  if  he  have  expressly  or  tacitly  sanctioned  his 
wife's  pledging  his  credit  thereafter  (Ker,  1709,  Mor.  6023).  There  is 
little  to  be  said  in  favour  of  the  equity  of  this  mode  of  displacing  the 
presumption  that  the  wife  has  her  husband's  authority  to  buy  necessaries. 
No  tradesman  can  make  a  weekly  search  of  the  General  Eegister  of 
Inhibitions,  and  without  tliis  he  cannot  be  sure  that  the  wife's  authority 
has  not  been  withdrawn.— [Ersk.  i.  6.  26;  Fraser,  R.  &  W.  i.  629;  Walton, 
H.  &  W.  189.] 


Inhibition  of  TeindS. — Leases  of  teinds,  as  of  other  subjects, 
for  a  fixed  number  of  years,  may  be  prolonged  by  tacit  relocation.  In  the 
case  of  teinds,  the  titular  may  exclude  this  by  announcing  to  the  tacksman 
Ids  intention  of  removing  him.  The  announcement  takes  the  form  of  an 
inhibition,  a  writ  passing  under  the  Signet,  which  interpels  the  tacksman 
and  all  other  persons  from  intermeddling  with  the  teinds.  It  is  published  at 
the  parish  church.  Such  inhibition  is  competent  only  at  the  instance  of  the 
proprietor  or  one  who  has  a  proper  title  to  possess  {United  Colleges  of  St. 
Andreus,  1760,  Mor.  15344).     It  does  not  Ijy  itself  entitle  the  titular  to  turn 
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the  tacksman  out  of  possession  {Bcarfurd,  IGGo,  Mor.  1817),  but  affords  him 
ground  for  an  action  by  which  he  may  vindicate  his  right  to  draw,  not 
merely  the  teind  stipulated  in  the  lease,  but  tlie  actual  proven  teind  of 
each  year,  or,  where  there  has  been  a  valuation,  the  valued  teind.  The 
inhibition  is  assumed  to  be  waived,  and  the  right  tiiereby  acquired  by  the 
titular  is  lost,  if  the  inhibition  is  not  followed  up  by  action  {Urquhart, 
1823,  2  S.  507  ;  Trinity  Hoqntal,  1848,  1 1  D.  2GG ;  Lord  Advocate  v.  Skene, 
18GU,  22  U.  987;  Lord  Advocate  v.  Dn/sdalr,  1872,  10  M.  499;  Lord 
Advocate  v.  ])ule  of  Athole,  1885,  12  II.  882).— [See  Stair,  ii.  8.  23  ;  iv.  24.  2  ; 
Er.sk.  Inst.  ii.  10.  45;  Jurid.  Styles,  ord  ed.,  iii.  28:;;  Connell  on  TltJies,  2nd 
ed.,  i.  128  ;  ii.  70.] 


Initials.— See  Deeds  (Executiox  oi');  In  hk  MEPX'AxorjiA Writings. 


Injury. — Injury  means  damage  which  has  been  caused  by  a  wrong. 
It  therefore  covers  all  cases  of  loss  lor  which  an  action  of  reparation  will 
lie.  The  mere  fact  of  damage  suffered,  of  itself  gives  no  right  of  action ; 
but  if  the  damage  has  been  caused  by  vic^lation  of  a  right,  or,  in  other 
words,  if  the  person  causing  the  damage  has  committed  a  breach  of  duty, 
an  action  is  maintainable,  because  an  injury  has  been  done.  For  example, 
a  person,  in  order  to  have  the  proper  use  of  his  own  ground  may 
necessarily  damage  the  amenity  and  enjoyment  of  his  neighbour's  property, 
as  by  winning  niinorals  or  draining,  and  thereby  causing  smoke  or  water  to 
come  on  his  neighbour's  land,  and  yet  he  will  not  be  liable,  for  he  lias  not 
exceeded  the  lawful  use  of  his  own  (Ilurdman,  1878,  L.  R.  3  C.  P.  D.  174; 
l'>sk.  ii.  1.  2).  But  if  a  person  uses  his  land  in  disregard  of  the  rights  of 
his  neighbour,  as  by  removal  of  lateral  support,  or  by  collecting  and 
sending  on  to  land  an  accumulation  of  water,  then  he  will  be  liable,  because 
he  has  committed  a  breach  of  duty  {Shotts  Iron  Co.,  1882,  9  E.  II.  L.  85). 
Similarly,  in  cases  of  verbal  injury  the  person  complaining  must  show  that 
the  words  complained  of  were  used  wrongfully,  as,  for  instance,  maliciou.sly, 
in  addition  to  showing  that  they  have  damaged  him.  Consequently  an 
issue  in  action  for  reparation  always  bears  tluit  the  act  complained  of  was 
done  to  the  injury  of  the  pursuer,  as  well  as  to  his  loss  and  damage.  See 
Culpa;  Damages. 


Inner  House. — The  Court  of  Session  is  divided  into  the  Inner 
House  and  the  Outer  House.  The  Inner  House  is  composed  of  two  Divisions 
of  four  judges  each,  the  First  Division  being  presided  over  by  the  Lord 
President,  the  Second  Division  by  the  Lord  Justice  Clerk.  The  Divisions 
possess  co-ordinate  jurisdiction.  Three  judges  form  a  quorum,  except  in 
questions  of  interim  execution  or  possession  pending  appeal,  when  four 
judges  are  required:  a  Lord  Ordinary  may  be  called  in  to  form  a  quorum 
if  required.  See  Interim  Execution.  The  appellate  jurisdiction  of  the 
Inner  House  covers  interlocutors  of  the  Outer  House  and  inferior  Courts, 
verdicts  of  juries  and  directions  of  judges  on  points  of  law  injury  trials; 
the  original  jurisdiction  of  the  Inner  House  covers  all  questions  appropriated 
to  the  Divisions  either  by  custom  or  by  Statute,  and  all  questions  involving 
the  exercise  of  the  nohilc  oj/lcium  of  the  Court.  Provisions  are  made  for 
cases  of  divided  opinion  between  the  judges  of  either  Division.  See 
Consultation  of  Judges. 
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Innkeeper. — An  innkeeper  is  one  who  invites  all  the  public  to 
come  to  his  house,  where,  for  reasonable  remuneration,  he  offers  them  board 
and  lodging. 

When  a  person  thus  holds  himself  out  as  an  innkeeper  or  keeper  of  a 
common   inn,   certain   rights   and   duties   arise   as  between  him  and  the 

public. 

The  innkeeper  is  bound  to  receive  every  traveller  who  presents  himself, 
provided  he  has  room  in  his  inn  and  there  is  no  good  personal  objection  to 
the  traveller.  "  He  is  the  servant  of  the  public,  and  bound  to  receive 
every  decently  behaved  member  of  the  public,  unless  his  house  is  full;  and 
if  he  does  not,  he  is  liable  in  an  action  of  damages"  {EvAng,  1877,  5  II. 
230).  There  has  been  no  express  decision  in  Scotland  on  the  point,  though 
there  have  been  several  in  England  {Haiiihorn,  1844  1  C.  &  K.  404)  ;  but 
the  statement  above  given,  which  was  an  oliter  dictum  by  Ld.  Pres.  Inglis,has 
been  generally  accepted  as  law.  It  appears  to  rest  not  only  on  common 
law,  but  on  a  series  of  Statutes  of  the  Scots  Parliament,  which  were  passed 
primarily  with  the  object  of  protecting  private  individuals  from  the 
exactions  of  bands  of  "  ridaris  and  gangaris  throu  the  cuntre."  Thus  the 
Act  1424,  c.  25,  "  ordainyt  that  in  all  burowis  townys  of  the  realme  and 
thruthfaris,  quhar  common  passagis  are  that  thar  be  ordanyt  hostilaris  and 
resetteris,  haifande  stabillis  and  chaw^nieris  to  ridaris  and  gangaris,  fynde 
with  thame  brede  and  aile,  and  all  uthir  fuyde,  alsueill  to  horse  as  men, 
for  resouable  price  efter  as  tlie  chapis  of  the  cuntre  standis."  This  was 
followed  by  the  Act  1425,  c.  11,  whicli  provided  that  no  traveller  on  horse 
or  on  foot  should  lodge  in  any  other  place  than  these  hostelries,  excepting 
those  who  travelled  with  a  large  retinue,  who  were  allowed  to  lodge  with 
their  friends,  if  they  sent  their  horses  and  followers  to  the  hostelry. 
Burgesses  were  forbidden,  under  penalty  of  a  fine,  to  receive  such  travellers. 
By  the  Act  1427,  c.  3,  the  king  ordained  all  his  burgesses  in  the  realm  "  quod 
faciant  fieri  hostellaria  seu  hospicia  publica  in  burgis  honesta  et  compe- 
tencia  more  aliorum  regnorum  ad  recipiendum  omnes  et  singulos  hospites 
tam  pedestres  quam  equestres  per  Ptegiium  laborantes  sub  pena."  By  the 
Act  1535,  c.  23,  the  former  Acts  were  approved,  and  further  provision  was 
made  for  securing  that  proper  accommodation  should  be  made  for  travellers, 
to  be  sold  "  apoun  ane  competent  price,  ande  as  siclike  stuff  is  saulde 
commonlie  in  the  cuntre  abouut  quhare  sik  ostillaris  duellis." 

This  obligation,  how^ever,  is  subject  to  the  qualification  that  an  inn- 
keeper is  not  bound  to  receive  and  supply  a  traveller  if,  on  request,  he  gives 
no  security  to  pay  his  bill  {Fell,  1841,  8  M.  &  W.  276),  nor  if  he  comes 
with  a  dog  causing  alarm  to  other  guests  (Bymer,  1877,  2  Q.  B.  D.  136), 
nor  if  the  traveller  be  in  a  condition  in  which  his  admission  would  be 
dangerous  to  the  other  inmates,  as,  for  instance,  where  he  is  suffering  from 
an  infectious  disease,  nor  if  there  be  really  no  room  available. 

The  innkeeper  is  bound  to  take  in  not  only  the  traveller,  but  his 
lufffiase ;  and  luggage  is  not  confined  to  personal  luggage,  but  extends  to 
whatever  the  traveller  may  brmg  with  him,  provided  it  is  not  exceptional 
nor  dangerous,  such  as  a  piano,  or  a  tiger,  or  dynamite  (Jiobins,  L.  E.  [1895] 
2  Q.  B.  501). 

This  obligation  extends  only  to  supplying  food  and  shelter  to  travellers, 
including  drink  {Oliver,  1890,  23  P.  (J.  C.)  34);  and,  it  is  thought,  does  not 
give  the  public  generally  a  right  to  demand  drink  at  the  drinking  bar  of 
an  hotel. 

It  attaches  only  so  long  as  the  guest  is  a  traveller;  and  a  person  wlio  has 
been  received  at  an  inn  as  a  traveller,  does   not  necessarily  continue  to 
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reside  there  in  that  character.  Whether  at  any  given  time  during  his 
residence  he  is  still  a  traveller  is  a  ([uestion  of  fact,  and  one  of  tlie 
inuredieiits  for  deterniiuinL;-  this  fact  is  the  k-ngth  of  time  that  has  elapsed 
.since  his  arrival.  If  the  guest  has  lost  tlie  character  of  traveller,  the  inn- 
keeper is  not  hound  to  supply  him  with  lodgin</,  hut  is  entitled,  on  giving 
him  reasonable  notice,  to  require  him  to  leave  {Lamond,  L.  li.  [1897]  1  Q.  B. 
541). 

An  innkeeper  is  responsible  under  the  edict  Nautjc,  caupones,  stabularii, 
for  the  absolute  .safety  of  the  property  of  his  guests  while  in  the  inn. 

So  far  as  the  responsibility  extends  only  to  the  exercise  of  rea.sonable 
care  by  the  innkeeper,  it  rests  upon  the  rule  as  to  the  diligence  prestable 
by  a  depositary.  lUit  as  the  persons  comprehended  within  the  edict  have 
l're(iuent  opportunities  of  conspiring  with  criminals  in  circumstances  which 
render  sulUcient  proof  of  their  connivance  dithcult,  the  public  safety  is 
.secured  by  presuming  everything  against  them,  and  taking  nothing  as  an 
excuse  for  the  loss  or  injury  to  goods  but  the  act  of  God  or  the  king's 
enemies. 

This  respon.sibility  attaches  to  all  innkeepers,  whether  licensed  or  not 
{Ewinrj,  1877,  5  R  230),  and  extends  to  the  whole  premises  used  as  an  inn, 
but  not  to  a  refreshment  bar,  although  forming  part  of  the  building  in 
which  the  inn  was  situated  {Rymcr,  1877,  2  Q.  B.  D.  136).  It  does  not 
extend  to  keepers  of  restaurants  {Ri/mer,  ut  supra),  nor  to  keepers  of  coffee- 
houses or  public-houses  {Thomson,  1820,  3  Barn.  &  Aid.  286  ;  Boc,  4  Camp.  77), 
nor  to  boarding-house  keepers  {JDansay,  3  El.  &  Bl.  144),  As  to  keepers  of 
furnished  lodgings,  the  question  was  expressly  reserved  by  the  Court 
( Watling,  1825,  4  S.  83);  but  it  is  thought  that  now  it  would  be  held  that 
the  edict  does  not  apply  to  them  (see  Lanwnd,  L.  11.  [18971  1  Q.  B.  541,  at 
548). 

It  covers  whatever  is  placed  under  the  charge  of  the  innkeeper  or  of 
his  servants,  or  brought  into  the  inn  l)y  or  for  his  guests,  and  whether  the 
innkeeper  is  aware  of  their  being  brought  or  not,  for  he  is  liable  for  what- 
ever is  infra  hospitmm  {Calyc,  8  Co.  202).  But  if  the  person  for  whom 
the  goods  were  left  merely  intended  to  become  a  guest,  but  in  point  of  fact 
did  not  do  so  (Mcdeivar,  L.  E.  [1891]  2  Q.  B.  1),  or  merely  called  and 
went  on  with  post-horses  {Mcildc,  16  Feb.  1813,  F.  C.),  the  innkeeper  is  not 
liable. 

When  once  the  goods  are  infra  hospitium  the  innkeeper  must  answer  for 
their  return  in  the  same  condition,  unless  they  have  perished  or  been  injured 
by  inevitable  accident.  Nothing  is  an  excuse  for  failure  to  do  so  except 
an  act  of  God  or  of  the  king's  enemies.  Thus  it  is  no  answer  for  the  inn- 
keeper to  plead  that  the  goods  were  lost  by  robbery,  even  by  an  irresistible 
number  of  persons  {Corjrjs,  Ld.  liaymond,  919),  or  by  theft  {Chishobn,  1714, 
Mor.  9241). 

Xor  is  it  any  answer  for  the  innkeeper  that  the  loss  was  caused  by  the 
act  of  his  servant,  or  even  of  strangers  who  have  come  as  guests  to  the  inn, 
for  by  the  edict  his  obligation  is  extended  to  cover  these  cases  (Stair,  i. 
13.  3). 

Fire  is  considered  in  Scotland  a  damnum  fafalc  for  which  the  innkeeper 
is  not  responsible  {M'Vunncll,  15  Dec.  1809,  F.  C),  though  it  is  otherwise  in 
England  {Forward,  1  T.  li.  27). 

The  innkeeper  also  evades  responsibility  if  he  can  show  that  the  guest 
himself  has  been  negligent.  What  amount  of  negligence  will  relieve  the 
innkeeper  is  a  jury  question,  but  the  statement  of  the  rule  of  law  bv  Erie, 
J.,  in  Oashm,\SoG,  a  Eh  &  Bl.  891,  has  been  frequently  adopted  •"  The 
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innkeeper  is  liable  for  breach  of  duty  unless  the  negligence  of  the  guest 
occasious  the  loss  in  such  a  way  as  that  the  loss  would  not  ha\'c  happened 
if  the  guest  had  used  the  ordinary  care  that  a  prudent  man  may  reasonably 
be  expected  to  have  taken  under  the  circumstances."  Not  locking  the 
bedroom  door  before  i^oiug  to  sleep  has  been  held  such  negligence  (Oppmhcim, 
1871,  L.  E.  6  C.  P.  515). 

So  also  if  the  guest  has  himself  undertaken  the  exclusive  custody 
{Farmcortli,  1816,  1  Stark.  249),  as  where  he  was  provided  with  a  room  for 
the  exclusive  ]>urpose  of  exhibiting  his  goods,  and  has  had  the  key  handed 
to  him :  for  the  only  duty  on  the  innkeeper  is  to  provide  rooms  for  lodging, 
and  not  rooms  to  be  used  as  a  shop  {Burgess,  1815,  1  Stark.  251,  n.). 
Handing  the  guest  the  key  of  his  bedroom  does  not  free  the  innkeeper  from 
liability  {Calijc,  8  Co.  202),  nor  does  the  fact  that  the  guest  has  locked  up 
the  goods  for  greater  security  (Stair,  i.  13.  3).  The  innkeeper,  however, 
is  not  liable  for  loss  or  injury  caused  by  the  guest's  own  servant  or  friend, 
whom  he  has  invited  to  the  inn  {Calye,  ut  supra). 

The  Innkeepers  Liability  Act,  1863  (26  &  27  Vict.  c.  41),  while  in  no 
way  altering  the  rights  and  obligations  of  an  innkeeper  and  his  guest, 
restricts  in  certain  cases  the  amount  for  which  the  innkeeper  may  be  made 
liable.  It  provides  (s.  1)  that  an  innkeeper  shall  not  be  liable  to  make 
good  to  a  guest  any  loss  or  injury  to  goods  or  property,  other  than  a 
horse  or  live  animal,  or  gear  appertaining  thereto,  brought  to  his  inn,  to 
a  greater  extent  than  £30,  unless  (1)  the  loss  or  injury  has  been  caused 
by  the  wilful  act,  default,  or  neglect  of  the  innkeeper  or  his  servant,  or 
(2)  the  goods  have  been  deposited  with  him  expressly  for  safe  custody, 
and  sealed  up  by  the  guest,  if  re(|uired.  Should  the  innkeeper  (s.  2) 
refuse  to  receive  such  goods  for  safe  custody,  or  make  it  impossible  for 
the  guest  to  deposit  them,  or  (s.  3)  fail  to  keep  a  notice  containing  sec.  1 
exhibited  conspicuously  in  the  entrance  hall  of  his  inn,  he  is  not  entitled 
to  the  benefit  of  the  Act.  The  notice  must  contain  substantially  a  correct 
copy  of  sec.  1  {Spice,  L.  E.  2  Ex.  D.  463).  The  effect  of  the  Act  is  that,  as 
regards  the  excepted  articles  and  claims  of  under  £30,  the  common-law 
liability  of  the  innkeeper  remains,  and  the  onus  is  on  him  to  show  a 
sufficient  excuse.  If  the  claim  be  over  £30,  the  onus  is  on  the  guest  to 
show  fault  on  the  part  of  the  innkeeper  or  his  servants  which  alone  caused 
the  loss  {llcdcwar,  L.  E.  [1891]  2  Q.  B.  11). 

As  a  counterpart  to  the  obligation  on  an  innkeeper  to  receive  any 
traveller  and  his  goods,  he  has  a  right  of  retention  or  lien  over  the  goods, 
horses,  and  carriages  of  the  traveller  for  the  expense  of  keeping  them,  as 
well  as  for  the  cost  of  the  food  and  entertainment  of  the  traveller.  This 
lien  covers  all  property  brought  by  the  traveller  to  the  inn,  whether  it  be 
his  own  or  not,  and  whether  the  fact  that  it  is  not  the  property  of  the  guest 
be  known  to  the  innkeeper  or  not  {RoUns,  L.  E.  [1895]  2  Q.  B.  501).  In 
this  case  it  was  pointed  out  that  the  case  of  Broadwood,  10  Ex.  417,  is 
not  an  authority  for  the  argument  that  the  innkeeper  has  no  lien  over 
goods  which  he  knows  to  l)e  the  property  of  a  third  person,  and  to  this 
extent  the  statement  of  the  law  in  Bell's  Principles,  s.  1428,  must  be 
corrected.  The  lien  is  not  lost  by  the  occasional  and  temporary  absence 
of  the  guest  animo  revertendi  {Allen,  12  C.  B.  (N.  S.)  267),  nor  by  the  inn- 
keeper allowing  the  guest  to  go  away  without  paying  his  bill,  his  luggage 
remaining  in  the  inn  {Snead,  1  C.  B.  (N.  S.)  267).  Not  being  a  general  lien, 
it  does  not  revive  upon  the  return  of  the  guest  if  the  innkeeper  has  allowed 
him  to  go  away  permanently  with  his  luggage  without  paying  his  bill 
{Jo7ies,  8  Mod.  Eep.  172).     It,  liowever,  extends  over  all  tlie  goods  brought  by 
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the  traveller  to  the  inn  for  nil  the  debt  incurred  hy  him,  and  so  his  horse 
may  Iw  retained  i'nv  his  1)l-1'suii,i1  expenses  (MuUiner,  3  Q.  ]>.  D.  4S4).  If 
the  horse  be  stolen,  the  innkeeper  may  retain  it  even  against  the  true 
owner,  Init  only  for  the  kecj)  of  the  horse  itself  (Hohinson,  3  Jhdst.  2G9). 
While  tiie  inidceeper  may  retain,  he  can  only  deprive  the  owner  of  his  use 
of  the  subjects  until  the  debt  be  paid.  He  cannot  at  common  law  sell 
them,  and  so  pay  himself;  but  this  power  is  given  to  him,  under  certain 
conditions,  by  the  Act  41  &  42  Vict.  c.  38.  That  Act  provides  that  when 
goods  have  lain  in  the  innkeeper's  hands  for  six  weeks  without  the  debt 
being  satisfied,  he  may  sell  them  by  public  auction,  to  pay  himself  the  debt 
for  which  ho  could  have  retained  the  goods  under  his  lien.  If  the  goods 
realise  more  than  the  dtibt  and  the  expenses  of  the  sale,  he  must,  on  demand, 
))ay  the  balance  to  the  former  owner  (if  the  goods.  At  least  one  month 
before  the  sale  an  advertisement,  with  a  description  of  the  goods,  the  name 
of  the  owner,  and  notice  of  the  sale,  must  be  inserted  in  one  London  and 
one  local  newspaper.  It  is  thought  that  this  Act  applies  to  Scotland, 
notwithstanding  the  latter  provision. 

An  innkeeper  must  have  his  premises  in  a  iit  state  of  repair,  and  safe. 
Should  any  injury  be  caused  to  a  guest  from  neglect  in  this  respect,  in  any 
part  of  the  inn  in  which  he  has  a  legitimate  reason  for  being,  the  innkeeper 
will  l)e  liable  {Walker,  18SG,  2  T.  L  E.  450;  cf.  Brady,  1887,  14  R  783). 

In  addition  to  the  duties  and  obligations  imposed  upon  an  innkeeper  by 
common  law,  he  is  subject  to  very  considerable  statutory  regulations. 

Under  the  Licensing  (Scotland)  Acts,  1828  to  1887;  restrictions  were 
placed  upon  the  sale  of  exciseable  li(jUors.  These  Acts  will  be  dealt  with 
in  cxtenso  under  the  head  of  Public-Houses,  and  in  this  article  it  will  be 
necessary  to  refer  only  to  those  provisions  of  these  Acts  which  apply  more 
peculiarly  to  inns. 

The  scheme  of  the  Acts  is  that  no  person  shall  be  permitted  to  sell 
exciseable  liquor  without  a  licence,  and  no  licence  shall  be  granted  until 
the  applicant  can  produce  a  certificate  granted  by  the  proper  licensing 
authorities,  the  justices  in  counties  and  the  magistrates  in  burghs.  These 
certificates  are  only  granted  upon  certain  conditions ;  and  there  are  thus 
imposed  upon  all  innkeepers  who  are  licensed  to  sell  such  exciseable  liquors 
many  restrictions  as  to  the  hours  and  places  within  which,  and  the  persons 
to  whom,  they  may  sell  these  liquors,  and  generally  as  to  the  conduct  of 
their  business. 

In  these  Acts  "  inn  and  hotel"  is  defined  to  mean,  "in  towns  and  the 
suburbs  thereof,  a  house  containing  at  least  four  apartments  set  apart  ex- 
clusively for  the  sleeping  accommodation  of  travellers:  and  in  rural  districts 
and  populous  places  not  exceeding  one  thousand  inhabitants  according  to 
the  census  last  before  taken,  to  a  house  containing  at  least  two  such 
apartments." 

The  certificate  which  is  granted  to  an  innkeeper  is  in  the  form  appointed 
by  Sched.  A  of  the  Public  Houses  Acts  Amendment  (Scotland)  Act,  18G2,  as 
amended  by  sec.  4  of  the  Public  Houses  Hours  of  Closing  (Scotland)  Act,  1887. 

Form  of  Certificate  for  ixxs  and  Hotels. 

At  a  goiuM'jil  iiK'otiiig  for  granting  and  renewing  certifioates  for  the  sale  of  excise- 
ahle  liijuors  held  hy  Her  .Majesty's  justices  of  the  peace  acting  in  and  for  the  county  [or 
of  the  magistrates  of  the  burgh,  as  the  case  may  be]  of  ,  holden  at  , 

within  the  said  county  [or  luirgli]  on  the  day  of 

in  the  year  one  thousiiml  eight  hundred  and  ,  Her  Majesty's  justices  of  the 

jieace  acting  in  and  for  saitl  county  [or  the  magistrates  of  the  s,aid  burgh],  assembled  at 
the  said  meeting,  did  authorise  and  empower  .1.  L.,  now  dwelling  at  ,  to 
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keep   an   inn   and   liotel   at  ,  in   the    parish  of  and 

county  aforesaid  [or  l)urgh  aforesaid],  for  the  sale  in  the  said  house,  but  not  elsewhere, 
of  victuals  and  of  spirits,  wine,  porter,  ale,  beer,  cyder,  perry,  or  other  exciseable  li(piors 
[or  of  victuals,  and  of  porter,  ale,  beer,  cyder,  or  perry]  [or  of  victuals,  wine,  porter,  ale, 
beer,  cyder,  or  ]ierry],  provided  the  said  A.  L.  shall  be  licensed  and  empowered  to  sell 
such  liquors  under  ihe  authority  and  permission  of  any  excise  licence  to  him  or  her  in 
that  behalf  granted,  on  the  terms  and  conditions  following ;  that  is  to  say,  that  the  said 
A.  L.  do  not  fraudulently  adulterate  the  bread  or  other  victuals  or  liquors  sold  l)y  him, 
or  sell  the  same  knowing  them  to  have  been  fraudulently  adulterated  ;  and  do  not  use 
in  selling  the  sjime  any  weight  or  measure  which  is  not  of  the  legal  imperial  standard  ; 
and  do  not  sell  any  groceries  or  other  uncooked  provisions  in  the  said  house  or  premises, 
to  be  consumed  elsewhere  ;  and  do  not  knowingly  permit  any  breach  of  the  peace,  or 
riotous  or  dism-derly  conduct,  within  the  said  house  or  premises  ;  and  do  not  knowingly 
permit  or  sulfer  men  or  women  of  notoriously  bad  fame,  or  girls  or  boys,  to  assemble 
and  meet  therein ;  and  do  not  supply  exciseable  liquors  to  girls  or  boys  apparently 
under  fourteen  years  of  age,  or  to  persons  who  are  in  a  state  of  intoxication  ;  and  do 
not  permit  or  suffer  any  unlawful  games  therein  ;  and  do  not  keep  open  house,  or  permit 
or  suffer  any  drinking  on  any  part  of  the  premises  belonging  thereto,  or  sell  or  give  out 
therefrom  any  liquors  before  eight  of  the  clock  in  the  morning,  or  after  such  hour  at  night, 
of  any  day,  not  earlier  than  ten  and  not  later  than  eleven,  as  the  licensing  authority  may 
direct,  with  the  exception  of  refreshment  to  travellers  or  to  persons  re(iuiring  to  lodge  in 
the  said  house  or  premises ;  and  do  not  open  his  house  for  the  sale  of  any  exciseable 
li(|Uors,  or  permit  or  suffer  any  drinking  therein  or  on  the  premises  belonging  thereto, 
or  sell  or  give  out  the  same,  on  Sunday,  except  for  the  accommodation  of  lodgers  and 
travellers  ;  and  do  maintain  good  order  and  rule  within  his  house  and  premises ;  and, 
lastly,  do  not  transgress  or  commit  any  breach  of  the  conditions  of  any  permission  to 
sell  on  a  public  or  special  occasion  within  his  own  house  or  elsewhere.  Tliis  certificate 
to  continue  in  force,  upon  the  terms  and  conditions  aforesaid,  from  the 
day  of  one   thousand   eight   hundred   and  ,  and  until 

the  day   of  one    thousand    eight    hundred   and 

,  and  no  longer. 
The  above  certificate  is  made  out  according  to  the  deliverance  in   the  book  or 
register  appointed  to  be  kept  in  terms  of  the  Act  of  Parliament. 

C.  D.,  Clerk. 

IMost  of  these  conditions  are  the  same  as  those  contained  in  the  certifi- 
cate for  a  public  house,  and  questions  arising  thereunder  will  he  treated  of 
under  public-houses ;  but  two  of  them  are  peculiar  to  inns. 

An  innkeeper,  like  any  other  licensed  dealer  in  exciseable  liquor,  may 
not  sell  during  prohibited  hours,  "  with  tlie  exception  of  refreshment  to 
travellers  or  to  persons  requiring  to  lodge  in  the  said  house  or  premises,"  or 
on  Sundays, "  except  for  the  accommodation  of  lodgers  and  travellers."  Thus 
the  only  persons  who  can  be  supplied  by  an  innkeeper  during  these  pro- 
hibited times  are  lodgers  and  travellers. 

This  power  to  supply  lodgers  and  travellers  during  prohibited  hours  is 
not  confined  to  the  personal  and  individual  wants  of  the  lodger  or  traveller. 
The  innkeeper  may  supply  friends  or  guests  of  a  lodger  or  traveller,  pro- 
vided that  the  refreshment  is  ordered  and  paid  for  by  the  lodger  or  traveller 
{Gemmell,  1882, 10  E.  (J.  C.)  17  ;  Murray,  1883, 10  E.  (J.  C.)  17  ;  Pine,  1887, 
L.  R.  20  Q.  B.  D.  221).  The  entertainment  must  be  hond  fide,  and  not  a  plot 
or  device  to  evade  the  Act  {Oliver,  1896,  23  R  (J.  C.)  34).  The  onus  is 
on  the  innkeeper  to  show  that  he  took  reasonable  precautions  to  ascertain 
the  bona  fides  of  the  lodger  or  traveller  (Galliviore,  1874,  38  J.  P.  597). 
The  amount  supplied  must  not  be  more  than  is  reasonable  and  necessary  in 
the  circumstances.  In  one  case  supplying  one  quart  bottle  of  whisky  to 
each  of  two  hond  fide  travellers  was  held  not  a  contravention  (Welsh,  1880, 
13  li.  (J.  C.)  61). 

In  England,  it  is  matter  of  statute  law  (37  &  38  Vict.  c.  49,  s.  10)  that 
a  person  is  not  considered  a  bond  fide  traveller,  so  as  to  be  entitled  to  be 
supplied  on  Sundays,  unless  he  have  lodged  the  previous  night  tliree  miles 
at  lea.st  from  the  inn  where  he  demands  llie  drink.     In  Scotland,  there  is  no 
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decision  as  to  the  distance  a  person  must  travel  on  Sunday  tu  become  a 
hund  fifh  traveller.  It  has  been  observed  (Johnston,  187G,  3  Coup.  250) 
that  it  was  not  necessary  tliat  a  man  should  be  travellin*,'  on  Ijusiness,  or 
otherwise  than  on  foot.  It  was  sullicient  that  he  was  from  home  fairly 
and  honestly — not  out  for  drink,  Init  for  exercise  or  legitimate  amusement 
such  as  the  law  allowed,  and  at  some  distance  from  home;  and  four  miles 
was  an  abundantly  sullicient  distance.  The  traveller  nmst  be  still  initiiurc 
{(/aUo'ivai/,  18.S1),  IG  ll.  (J.  C.)  46). 

Another  form  of  certificate  ior  inns  is  a  six-day  certificate,  where  the 
condition  is  inserted  that  the  inn  must  be  kept  closed  during  the  whole  of 
Sunday.  Under  this  certificate  the  innkeeper  is  not  bound  to,  and  may  not, 
sujiply  travellers  with  intoxicating  litjuor,  and  may  only  supply  persons 
lodging  in  his  house.  Tiie  holder  of  such  a  certificate  is  entitled  to  a  re- 
mission of  one-seventh  of  the  ordinary  duty  on  the  excise  licence.  These 
certificates  are  rare  in  Scotland.  They  were  introduced  in  the  English 
Licensing  Act  of  1872  (35  &  36  Vict.  c.  94),  s.  49,  which  section  was 
extended  to  Scotland  by  43  &  44  Vict.  c.  20,  s.  44. 

Another  certificate  introduced  by  the  English  Licensing  Act  of  1S74 
(37  &  38  Vict.  c.  49,  ss.  7  and  8)  was  at  the  same  time  extended  to  Scotland. 
That  is  the  early  closing  certificate,  which  entitles  the  holder  to  a  further 
remission  of  one-seventh  of  the  ordinary  duty  if  he  accepts  the  condition 
to  close  his  premises  at  night  one  hour  earlier  than  they  would  otherwi>je 
liave  to  l)e  closed.  The  hour  must  be  earlier  than  that  fixed  by  the  Early 
Closing  Act,  1887  (50  &  51  Vict.  c.  38)  (Henderson,  1888,  16  E.  147). 

The  Licensing  Acts  also  contain  provisions  for  special  permissions  for 
extension  of  hours  or  sale  of  liquor  at  uncertificated  premises,  and  for 
occasional  excise  licences  for  the  exercise  of  these  permissions. 

The  Excise  Licence  Duty  for  innkeepers  is  provided  by  43  &  44  Vict, 
c.  20,  s.  43  (1).  It  varies  with  the  annual  value  of  the  dwelling-house  in 
which  the  business  is  carried  on.  By  subsec.  (4),  where  the  premises  are 
structurally  adapted  for  use  as  an  inn  and  hotel  for  the  reception  of  guests 
and  travellers  desirous  of  dwelling  therein,  and  are  mainly  so  used,  the 
maximum  duty  is  £20,  unless  some  part  of  the  premises  of  a  greater  annual 
value  than  £25  is  set  apart  and  used  as  an  ordinary  public-house. 

There  arc  various  other  statutory  provisions  referring  to  inns  and  inn- 
keepers which  may  be  noted  so  far  as  peculiar  to  this  subject. 

The  Tippling  Acts,  24  Geo.  ii.  c.  40,  s.  1 2,  and  25  &  26  Vict.  c.  38, 
which  provide  that  no  person  can  recover  at  law  a  debt  due  for  spirituous 
liquor,  or  upon  a  security  given  therefor,  unless  such  debt  was  incurred  bond 
fide  at  one  time  to  the  amount  of  £1  at  least,  do  not  apply  to  si)irits  supplied 
to  one  lodging  at  an  inn  (Procter,  1835,  7  C.  &  P.  67),  even  though  part  of 
the  li(|uor  had  been  supplied  to  the  lodger  and  his  friends  at  the  bar 
(Guthrie's  Trs.,  1891,  18  R.  833). 

By  14  &  15  Vict.  c.  36,  the  Inhabited  House  Duty,  which  in  the  ordinary 
case  was  at  the  rate  of  9d.  per  £,  was  fixed  at  Gd.  per  £  in  cases  where  the 
dwelling-house  was  occupied  by  any  person  duly  licensed  to  sell  therein,  by 
retail,  beer,  ale,  wine,  or  other  liquors.  By  34  &  35  Vict,  c.  103,  s.  31,  this 
reduced  rate  of  Gd.  was  extended  to  cases  of  houses  occupied  by  persons 
carrying  on  therein  the  business  of  hotel-keeper,  or  innkeeper,  or  coffee-house 
keeper,  although  not  licensed  to  sell  therein,  by  retail,  beer,  ale,  wine,  or 
other  liquors.  By  53  &  54  Vict.  c.  8,  s.  25,  the  rate  was  still  furtlier  re- 
duced to  2d.  in  the  case  of  houses  under  the  value  of  £40  per  annum,  and 
4d.  where  the  annual  value  is  over  £40  but  under  £60.  For  questions  as 
to  the  amount  of  the  valuation,  see  the  articles  on  Bating  and  A'aluation. 
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Infectious  Diseases. — The  provision  in  the  rublic  Health  Scotland  Act, 
1867  (30  &  31  Vict.  c.  101,  s.  50),  that  "if  any  person  knowingly  lets  any  house, 
room,  or  part  of  a  house,  in  wliich  any  ])erson  suffering  from  any  infectious 
disorder  has  been,  to  any  other  })erson,  without  having  such  house,  room,  or 
part  of  a  house,  and  all  articles  therein  liable  to  retain  infection,  disinfected 
to  the  satisfaction  of  a  (luidified  medical  practitioner,  as  testified  by  a  certi- 
ficate given  by  him  and  lodged  with  the  sanitary  inspector,  or  other  person 
appointed  to  perform  the  duties  of  sanitary  inspector,  such  person  shall  be 
liable  to  a  penalty  not  exceeding  twenty  pounds,"  is  expressly  extended  to 
keepers  of  an  inn  or  hotel,  who  are  for  the  purpose  of  that  provision 
"  deemed  to  let  part  of  a  house  to  any  person  admitted  as  a  guest  into  such 
inn  or  hotel." 

Game. — By  1  &  2  Will.  iv.  c.  32,  the  provisions  of  which  are  by  23  &  24 
Vict.  c.  90,  s.  13,  extended  and  made  applicable  to  Scotland,  it  is  declared 
(s.  18)  that  licences  to  sell  game  shall  not  be  issued  to  innkeepers  and 
victuallers,  and  persons  licensed  to  sell  beer  by  retail,  but  by  sec.  26  liberty  is 
given  to  any  innkeeper  or  tavern-keeper,  without  any  licence  to  deal  in 
game,  to  sell  game,  provided  that  it  be  for  consumption  in  his  own  house. 

3fcde  Servants. — By  32  &  33  Vict.  c.  14,  s.  19  (5),  it  was  provided  that 
the  licence  for  a  male  servant  need  not  be  taken  out  "by  any  licensed 
retailer  of  exciseable  licpiors,  or  licensed  keeper  of  a  refreshment  house,  for 
any  servant  employed  by  him  solely  for  the  purposes  of  his  business,  such 
servant  being  the  only  male  servant  employed  by  him."  By  the  Excise 
Duties  Act,  1873  (36  Vict.  c.  18),  this  limitation  of  the  exemption  to  the 
case  where  only  one  male  servant  is  employed  is  swept  away,  and  the 
exemption  now  applies  to  "  any  hotel-keeper,  retailer  of  intoxicating  liquor, 
or  refreshment-house  keeper,  for  any  servant  wdiolly  employed  by  him  for 
the  purposes  of  his  business." 

On  the  subject  of  Goodw'ILL  and  Trade  Name,  so  far  as  affecting  inns, 
reference  is  made  to  the  articles  on  these  subjects. 

[Stair,  i.  9.  5  ;  More,  Mtcs,  Ivii.;  Ersk.  iii.  1.  28 ;  IJell,  Com.  i.  498,  ii. 
99  ;  Purves,  Scottish  Licensing  Laivs;  Dewar,  Liquor  Laws  for  Scotland.'] 


Innominate  Rights.- — Innominate  rights,  as  opposed  to 
nominate  rights,  are  rights  which  spring  from  sucli  contracts  or  other 
sources  of  obligation  as  are  not  known  to  the  law  under  a  nomcn  juris. 
The  distinction  between  these  two  classes  of  rights  is  as  old  as  the  science 
of  law  and  legal  remedy.  In  the  civil  law  innominate  contracts  were 
regarded  as  real,  and,  to  be  binding,  recpiired  that  something  should  have 
been  actually  given  or  performed  by  one  of  the  parties,  otherwise  it  resolved 
into  a  nudum  pactum,  from  which  no  right  of  action  arose.  Where  bind- 
ing, the  civil  law  provided  a  remedy  by  the  actio  in  factum  or  jjra^scriptis 
fcrhis  (Gains,  Inst.  3.  89  ;  Vinn.  ad  Inst.  3.  14.  2.  9,  3.  15  in  pr. ;  3.  25. 
1.  1).  The  history  of  the  division  of  the  Courts  in  England  into  Courts  of 
Law  and  Courts  of  Equity  affords  another  illustration  of  the  same  distinc- 
tion (see  Snell,  Prin  of  Eq.  c.  i.).  Our  law  has  rejected  the  distinction  of 
the  civil  law  between  contracts  and  nurla  jxtcta ;  and  with  us,  accordingly, 
all  contracts,  nominate  or  innominate,  are  equally  binding  upon  both 
parties  from  their  date  (Ersk.  3.  1.  35). 

The  leading  difference  Ijetween  nominate  and  innominate  rights  is, 
that,  in  the  case  of  nominate  rights  such  as  those  which  S})ring  from  the 
ordinary  contracts  of  sale,  lease,  etc.,  the  force  of  law,  apart  from  the 
contract,  invests  the  parties  with  certain  rights  and  duties  hinc  indc,  these 
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I)uiiig  impliril  in  the  very  name  of  the  eontiuft;  iiiiioininate  rij^lits,  on  the 
other  luind,  derive  their  Nvhole  I'oree,  iniaided  liy  any  inqjlieation  of  kiw, 
from  tlic  contract  or  otiicr  source  of  oltlij^ation  from  which  tlicy  arise.  In 
short,  the  rule  here  in  jJucUt  da/it  Uycm  cviUractui. 

It  follows  that,  in  questions  of  legal  construction,  innominate  are  less 
favourably  regarded  than  nonnnate  contracts,  and  tlie  Court  Mill  not  he 
(hligent  to  sujjport  the  former  if  irregular  or  defective  in  point  of  form. 

As  regards  constitution  and  proof,  the  rule  of  our  older  law  was  that 
not  only  in  regard  to  heritage,  but  also  in  regard  to  moveables,  contracts 
whicli  are  not  distinguished  by  proper  nomma  juris  could  not,  at  least 
where  the  subject  was  beyond  £100  Scots,  be  constituted  verballv,  or  be 
jiroved  l)y  i)arole  (Ersk.  4.  2.  20;  see  2\issic,  17G4,  5  Bro.  Supp.  899; 
Ld.  I'.cnholme,  Edmonston,  1861,  23  D.  995,  1001).  Since,  however,  the 
admissibility  of  parties  as  witnesses  in  causa,  the  tendency  here,  as  else- 
where, has  l)een  towards  the  allowance  of  -prooi 2^'''out  de  Jure.  It  is  now- 
settled  that  there  is  no  general  rule  of  law  restricting  the  proof  in  innominate 
contracts  to  writ  or  oath  (Forbes,  1877,  4  11.  1141);  that  this  restriction  is 
only  aj)i)licable  to  cases  of  innominate  contracts  in  which  the  terms  are  of 
an  extraordinary  or  anomalous  nature  {Edmonston,  v.s. :  Taylor,  1853,  24 
IX  19;  Johnston,  1868,  6  M.  1067,  p.  1072:  see  Beid^  1887,  14  R  789: 
Garelen,  1893,  20  E.  896.  See  also  Stewart,  1882,  9  IJ.  501);  and  that  in 
other  cases  of  innominate  contracts,  parole  evidence  is  admissible  as  a  means 
of  proof  (Forbes,  v.s.;  Thomson,  1868,  7  M.  39;  Moscrij^,  1880,  8  R  36; 
Dovmie,  1885,  13  11.  271.  See  Dickson,  Evid.  s.  565,  and  authorities  there 
cited). 

In  cases  in  which  parole  proof  is  not  admissible,  ?'ct  inferrcntus  canuoi  be 
ai»pealed  to  as  confirming  the  contract ;  for  it  is  clear  that  the  very  un- 
certainty which  renders  proof  by  witnesses  of  the  terms  of  the  contract  in- 
competent, makes  it  impossil)le  to  determine  whether  the  acts  founded  on 
as  forming  n:t  iiitcrccntus  are  referable  to  the  contract  or  not  (Edmomton,  v.s.). 

As  regards  innominate  rights  over  heritage,  the  early  development  of 
the  system  of  registration,  with  the  consequent  security  for  purchasers  and 
creditors,  has  rendered  our  law  extremely  jealous  of  admitting  any  burdens 
upon  ]irnpcrty  that  are  not  disclosed  by  the  records.  Hence  the  rule  of  our 
law  which,  in  spite  of  Erskine's  dictum  to  the  contrary  (Ersk.  ii.  9.  2),  seems 
to  be  well  established,  that  in  the  case  of  servitudes — at  least  as  regards 
negative  servitudes,  which,  not  being  dependent  upon  possession,  are  not 
a])parent  to  third  parties — only  those  which  are  well  established  and  defined 
in  our  law  can  be  constituted  as  real  burdens  on  land  so  as  to  be  effectual 
against  singular  successors  (Bell,  Prin.  ss.  979,  998.     See  Servitudes). 

I  n  n  11  e  n  cl  o .  —See  Defamation. 
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